TRANSNED
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / MAND DELIVER TO TENDER BOX]
CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET FREIGHT RAIL
ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

1 Responses to RFQ

Responses to this RFQ [Quetations] must not include documents o reference relating fo any other

quotation or proposal. Any additional conditions must be embodied in ah,aceenipanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broag=Bdsed Biack Economic Empowerment
Programme and it would therefore prefer to do busingss with local business enterprises who share these
same values. Transnet will accordingly allow a/"preferente” to companies who provide a B-BBEE

Verification Certificate. All procurement transactions Will be evaluated accordingly.

2.1  B-BBEE Scorecard and Rating

As prescribed in terms of the Preferentidl Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulations, Respondents are to note the following:

s Proposals will be evaluated onprice which wifi be allocated 80 points and preference which will

be allocated 20 pdints, dependent on the value of the Service

= The 80/20 pfeferencedpoint system applies where the acquisition of the Service will be less
than R1 00C 000.006!

s 1f the 80420 preference point system is stipulated and all Bids received exceed 21 000 000.00,

theRFPwill'be cancelled
In comphapceiwith the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
fromig Oetober 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAST; or
b) Registered Auditors approved by the Independent Regulatory Board of Auditors JIRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:

¢} Large Enterprises [i.e. annual turnover greater than R35 million]:

. Rating level based on all seven elements of the B-BBEE scorecard

d)  Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 miffion and R35 million]:
s Rating based on any four of the elements of the B-BBEE scorecard

Respondent's Signature Date & Company Stamp
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e} Exempied Micro Enterprises — EME [i.e. annual turnover less than RS million:

In accerdance with B-BBEE Codes of Good Practice {Statement 000, Section 4], any enterprise with

an annual total revenue of R 5 million or less qualifies as an £ME.
+ Automatic rating of B-BBEE Level 4 irrespective of race or ownership

s  Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Leve} 3
Sufficient evidence to qualify as an EME would be a certificate (which may be in the form
of a letter) from an auditor or accounting officer or a certificate from a Verification Agency
accredited by SANAS. The certificate must confirm the compaty’s turnover, black
aownership / black female ownership and B-BBEE status level.
Respondents are required to furnish proof of the above to Transnet. fi.e. & detailed scorecard as
stipulated above in respect of Large Enterprises and (QSEs, or & cartificatelin respect of FMEs].
Transnet will accordingly allocate a maximum of 20 [twenty] points in accordance with the
80/20 preference point system prescribed in the Preférential Procurement Policy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-
BBEE scorecard rating. [Refer Annexure A for further details].

N.B. Failure to submit a B-BBEE certificate, dvhich is vaiid as at the Closing Date of this RFP, will

resuft in 2 score of zero being allocated forB=BBREE.

[Refer Section 3, Vendor Application form, for Returnable Documents reguired]

2.2 Further Recognition Criteria
a) Further Recognition)Criteria (Cusrent)

As a pre-géalification” criterion, cerfain minimum requirements with regard to the
Respondent's CURRENT B-BBEE status at the time of submission of their bid must be met.
These minimugl” requirements will be measured based on the extent to which the
Respondeént's current biack cwnership, management control and employment equity meets
ory@xcegds certain minimum targets. Please note that a Respondent’s ownership,
management control and employment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When claiming that the
minimum targets for FRC (Current) has been met, the Respondent must reflect his B-BBEE
status af the time of submitting the bid. Supporting documentation may be requested in
this regard. The minimum requirements for this RFP for FRC {Current) are stipulated in the

table below:

Respondent’s Signature Date & Company Stamp
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L pREQUALIFICATION CRITERIA | MINIMUM COMPLIANCE TARGET .
S (%) AS A_ PERCENTAGE OF THE =
R e AT GRGANISATION

Furi:her Recognitton C ntena (Current)
Black Ownership 2%

' 2%
Black Management Control

)

Employment Equity 1%

N.B. Failure to achieve the minimum prequalification targets aflocated for FRC (Current) for any

one of the criteria listed above at the closing date of this tender witl resgit in disgualification,

Note: Should a 1V be envisaged, the principal Respondent Js requiréd (o submit the required

responses as indicated above.

3 Communication

a) Respondents are warned that a response will be liable for disualification should any attempt be
made by a Respondent either directly or indirectly to\canvass any officer{s) or employee of Transnet

it respect of this RFQ between the closing datesand theydate of the award of the business.

b) A Respondent may, however, before the closingate and time, direct any written enquiries relating

fo the RFQ to the following Transnet employee:
Name: DAREN REDDY

Fmail; daren.reddy@iransnetmet

TEL: {031) 3614276

¢} Respondents may alsg, at™any time after the closing date of the RFQ, communicate with
PRUDENCE NKABINDE organy matter relating to its RFQ response:

Telephone 013 5449486

Email aasecretariat@transnet.net

Tender Documentg will be issued FREE OF CHARGE to any interested parties

4 Tax Clearange

The“Bespandent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disgualification.

5 VAT Registration

The vafid VAT registration number must be stated here: [ applicable].

& Legal Compliance

The successful Respondent shail be in full and compiete compliance with any and all applicable national

and local laws and reguiations.

Respondent’s Signature Date & Company Stamp
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8 Pricing

Alt prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject te confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any

number of shori-listed Respondents.

i1 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be #fi"6ffer, Any exceptions to this

statement must be clearly and specifically indicated.

12 Disclaimers

Fransnet is not committed to any course of action as a result ¢f its isSbiance of this RFQ and/or its receipt

of a Quotation in response to it. Please note that Transnet reservéssthe right to:

@ modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;

e reject any Quotation which does not conformdo instructions and specifications which are detailed
herein;

® disqualify Quotations submitted after the stated submission deadline;

s not necessarily accept the lowest priced Quotation;

e reject all Quotations, if it so decides;

s place an order In connaectionawithithis Guotation at any time after the RFQ's closing date;

@ award only a portion of the praposed goods / service/s which are reflected in the scope of this RFQ;

. split the award of thefrdef/s between more than one Supplier/Service Provider; or

® make no award at@all,

In addition, Tramsnet reserves the right to exclude any Respondant from the bidding process who has
been convicted off@ seribus breach of law during the preceding 5 [five] years, including but not limited to
breaches of\the Gempetition Act 89 of 1998. Respondents are required to indicate below whether or not
they have eenfound guilty of a serious breach of law during the past 5 |five] years:

I/ \We da hereby certify that J/we

have/have not been found guilty during the preceding 5 [five] vears of a serious breach of law,
including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively miror offences or misdemeanours, e.g. traffic offences,

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Respondent’s Signature Date & Company Slarmp
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Furthermore, Ifwe acknowledge that Transnet SOC Ltd reserves the right to exclude any Respondent
from the bidding process, should that person or entity have been found guilty of a serious breach of law,

tribunal or regulatory obligation.

i3 Respondent’'s Samples

Only in cases when the Respondent submits a sampie(s) of the goods / products / material quoted for,
the sample(s) must be endorsed with the RFQ number and description and forwarded on or before the

deadline date to the following addressee:; N/A

14 Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in"€hoosing a Supplier/Service
Provider, if so required:
® Administrative responsiveness - Completeness of response and.retutnableé documents
® Substantive responsiveness ~ Prequalification criteria, if anymmustbe met
w Technical threshold of 80720 %: Compliance to specification / guality, previous performance,
delivery lead-time
o Weighted evaluation based on 80/20 preferencespaint system:
- Pricing and price basis [firm] - whilst net the sole factor for consideration, competitive pricing

and overall Jevel of unconditional diseduntshwill be critical

Transnet will utilise the following formula in its evaluation of Price:

¢ Pre Prviny
PS = 80 {1~ |

Fovip 4
Where:
Ps = Scoere forthe Bid under consideration
Pr = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEF status'ef company

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being (aken into account for evaluation purposes, be implemented when payment is

effected.

Respondent’s Signature Date & Company Stamp
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Freference points will be awarded to a bidder for attaining the B-BBEE status level of centribution

in accordance with the table below:

B-BBEE Status Level Number of points
of Contributor {B0/ 20 system)
1 20
B 2 18
3 16
4 12
5 8
b 6
5 7
8 2
Non-compliant G
contributor

15  Validity Period

Transnet desires a validity period of 90 [ninety] days from the'\elosingldate of this RFQ.
This RFQ is valid until

i6 Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

17  Company Registration

Registration number of comipaay / C.C.

Registered name of company AEL.

i8 Disclosure of Prices'Quoted

Respondents mist indieate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

vES l AAAAA B J NO [ , ‘

ig Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below,

s,

Faffure fo provide all these Refurnable Documents may resuft in 3 Respondent’s
disqualification. Respondents are therefore urged to ensure that ail these Documents

are returned with their Quotations.

Respondent’s Signature Date & Company Slamp
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Al Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or Noj in the table below:

C Submitted
Returnable Documents fYesor .
o : No]

SECTION 1 ; Notice to Bidders

- Valid B-BBEE Verification Certificate [RSA Large Enterprises and QSEs]

Note: failure to provide a valid B-BBLE Verification Certificate at the closing
date and time of the tender will result in an automatic gcorenof Zero being
alfocated for B-BBEE scorecard

- Valid B-BBEE certificate from auditor, account;ng offiger or SANAS accredited
Verification Agency [RSA EMEs]
Note: failure to provide a valid B-BBEE Verificatign Certificate at the closing
date and time of the tender will result in ap, attematic score of zero being
allocated for B-BBEE scorecard

SECTION 2 : Quotation Form

SECTION 3: Vendor Application Form

w Ongma[ caﬂcelied cheque or bank verlﬁcatlon of bankmg detalls

e Certified copies of 1Ds of sharehoider/dlrectors/mernbers [as applzcable]

e Original #78lid Text Clearance Certificate [Consortia / Joint  Yentures [/ Sub-
contractarsimust submit a separate Tax Clearance Certificate for each party]

Respondent’s Signature Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule helow, in accordance

with the conditions related thereto.

i/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on

request}; and

any other standard or special conditions mentioned andfor embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/us, this Quiotation {and, if
any, its covering letter and any subsequent exchange of correspondendels together with Transnet’s

acceptance thereof shall constitute a binding contract between Transpet and me/us.

1/We further agree that if, after I/we have been notified of the Geceptance of my/our Quotation, Ijwe fail
to deliver the said goods/service/s within the delivery leaditime quoted, Transnet may, without prejudice
to any other legal remedy which it may have, cang@ithe order and recover from me/us any expenses

incurred by Transnet in calling for Quotations afreshard/or having to accept any less favourable offer.

PricesSchedule

I/We guote as follows for the goods requiked,/on a “delivered nominated destination” basis, excluding
VAT:

..I:li:em T ; : Unit of | Unit Price“ Total .
: IR e TP Price
L, e MY ew | Gy
i SUPPLY & INSTALIS STEEL YV GALVANISED EACH 1
FENCING
Delivery Lead-Time from date of purchase order: fdays/weeks]

Respondent’s Signature

Motes to Pricing:

a)  All Prices must be quoted in South African Rand, exclusive of VAT

b)  To faciitate hike-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Date & Company Stamp
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BRIEFING CERTIFICATE

RFQ: SCS DO711 (ERAC LSE 12338)

SUPPLY & INSTALL STEEL GALVANISED FENCING

INFORMATION SESSION

RFQ SITE / BRIEFING MEETING

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT THE FOLROWING VENUE

VENUE: TFR D.E OFFICE, CNR ALEXANDER & LYLRER STREE
TIME: 10:00
DATE: 31 OCTOBER 2013

The Site / Briefing Meeting is compulsory, comipaniestmot attending are overlooked in the tender

award process.

ATTENDANCE CERTIFICATE

This is to certify that

Representatives/s of

Has / have todayaitendedthe Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.

Respondent’s Signature Date & Company Stamp



Transnet Supplier Declaration/Application

The Financial Director or Company Secratary

Annexure D1

Transnet Vendor Management has received a request to ioad your company on to the Transnet vendor database.
Please furnish us with the following to enable us to process this request:

RND RN

NB:

Complete the "Supplier Declaration Form™ (SDF) on page 2 of this letter

Original cancelled chegue OR letter from the bank verifying banking details (with bank stamp)

Certified copy of Identity document of Sharehoiders/Directors/Members (where applicable)

Certified copy of cerlificate of incorporation, CM28 / CMA (name change)

Certified copy of share Certificates of Shareholders, CK1 f CK2 (if CC)

Aletter with the cormpany’s letlerhead confirming physical and postal addresses

Original or certified copy of SARS Tax Clearance certificate and Vat registration cetdtifitate

A signed letter from the Auditor / Accountant confirming most recent annual turndver and percentage black
ownership in the company AND/OR BBBEE certificate and detailed scorecard flem an accredited rating
agency (SANAS member).

- Faiture to submit the above documentation will delay the vendor creatiomprogéss.

« Where applicable, the respective Transnel business unit processing veur application may requiest further
mnformaticn from you. E.g. proof of an existence of a Service/Business Gontrachhetween your business and
the respective Transnet business unif efc.

IMPORTANT NOTES:

a}

d)

)

f)

i#f your_annuat turnover is less than RS million, then in {erms of the DT codes, you are ciassified as an
Exempted Micro Enterprise (EME). If your company is|classified as an EME, please include in your
submission, a signed letter from your Auditor / Accountant confirming your company's most recent annual
turnover is less than R5 milion and perceniagelof Blackyownership and black female ownership in the
company AND/OR BBBEE certificate and detailed scorecard from an accredited rating agency (e.g.
permanent SANAS Member), should you feel yoU will.be abie to attain a better BRBEE score.

If your annual turnover is between R5 million apd R35million. then in terms of the DTI codes, you are
classified as a Qualifying Small £nterprige (QSE) and you claim a specific BBBEE leve! based on any 4 of the
7 elements of the BBBEE score-card, please include your BEE certificate in your submission as confirmation
of your status.

NB: BBBEE certificale and det&iled ‘Scorecard should be obtained from an accredited rating agency
(e.g. permanent SANAS Membgr).

If your annual turnover isfin excess of R35million, then in terms of the DT codes, you are classified as a
Large Enterprise and youlclammya, specific BEE level based on all seven elements of the BBBEE generic
score-card. Please include vour BEE certificate in your submission as confirmation of your status.

NB: BBBEE certifigle and detailed scorecard should be obtained from an accredited rating agency
{permanent SANAS Mamber)

To avoid PAYE tax beifig automaticaily deducted from any invoices received from you, you must also
contact the TranspelFerson who lodged this request on your behalf, 50 as 1 be correctly classified in terms of
Tax legislation,

UnfortunatelyiNo payments can be made to a vendor_until the vendor has been registered, and no vendor
can be registered until the vendor application form, together with its supporting documentation, has been
received and processed.

Please return the completed Supplier Declaration Form (SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending 1o procure your company's
services/products in order that hefshe should complete and Internal Transnet Departmental
Guestionnaire before referring the matter to the appropriate Transnet Vendor Master Office.

Regards,
Transnet Vendor/Supplier Management fplease substitute this with vour relevant Transnet department
before sending this document out]

TRANSMET




Supplier Declaration Form

Annexure D2

TEANSKET

~Company Trading Name

Company Registered Name

Corripany Registration Number Or iD Number If A Sole Proprictor 1

Form of entity f CcC

Trust

PlyLtd | Limited | Partnership

Sole Proprietor

VAT number (if registered)

Company Telephone Number

Company Fax Number

Company E-Malil Address

Company Website Address

Bank Name

Bank Account Number

Postal

Address

| Gode

Physical

Address

| Code

Contact Person

Designation

Telephone

Email

Annual Turnover Range (Last Financial Year)

< RS Million .

R5-35 million

> R35 million

Does Your Company Provide

Products

Services

Both

Area Of Delivery -

National

Provincial

‘Local

Is Your Company A Public Or Private Emlty

Public

Private”

Yes

Does Your Company Have A Tax Directive Or IRP30 Certifigate

No

Main Product Or Service Supplied (E.G.: Statiopery/Consulting)

BEE Ownership Detaills

o ; o % Disabled person/s .
e Black Ownership o Black women ownership ownership
Boes your company have a BEE ceftifigate Yes ] No
‘What is your broad based BEE status {Level 1 o9/ Unknown)
How many personnel does the firm employ ' Permanent [ Part time
| Transnet Contact Person
Contact number
Transnet operating division
Duly Autherised(To SignFor And On Behalf Of Firm / Crganisation
Name S Designation
Slgnature . Date '
~Stamp And Signature Of Commissioner Gf Qath
Name Date
Signature ?eiephoﬁé No.

NB: Please return the completed Supplier Declaration Form {SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s

services/products.




TECHNICAL

PARTICULAR SPECIFICATION

SUPPLY AND INSTALLATION OF GALVANISED STEEL
PALISADE FENCING SIGNAL RELAY ROOMS

©® This document as a whole is protected by copyright. The information herein is the sole property of
Transnet Ltd. It may not be used, disciosed or reproduced in part or in whole in any manner whatsoever,
except with the written permission of and in a manner permitted by the proprietors.
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SCOPE

This spaciflication covers Transnet Freight Rail requiremenis for the design, supply and
installation of galvanized Steel Palisade Fencing on signal relay roams.

DESIGN AND CONSTRUCTION
FOSTS

The main posts for the substations shall be constructed of LP.E. section 100 x 55 % Smm
with a maxirnum spacing between posis, cenire 1o cenire, of not mof@than 2500mm.

The posts shall have a minimum height of 3060mm.
All posts shall be hot dip galvanized to SANS121,

Where existing posts are re-used, a main post shall be planted in a foundation midway
between the axisting posis.

The height of the planted posts shall be the same height a5W€ adjacent nales.

The corner posts shall have a 12mm (diameter)shole drilled in the centre of the section-
300mm above ground level. This is for earthing@Umposes.

None of the posts may be joined on site byawelding in order to comply with the specified
height.

PALES

The minimum height of the pales abovelground shall be 2400mm.

The pales for substations shall be censtructed of 40 x 40 x Smm angle iron seclions,
The top of the pales shall have the Spéarhead shape.

No vertical pales may be jained by Welding in order to comply with the specified height.
PANELS

The panels shall be Gonstilicted of pales specified in sections 2.2 and 2.4 of this
specification and ghalkag hot dip galvanized to SANS121 after fabrication,

All pales shall bengbmpletely welded, on both sides to the horizontal rails, All welding flux
shall be remo¥ed pHaito galvanizing. Cold galvanizing shall be used to touch up if remedial
welding is doneomsite.

The maximum gap distance between the pales shall not exceed 120mm.
The masdamumy length of the panels shall not exceed 2500mm.

The maximum distance from the top rail ic the top of the pale shall not excesd 800mm and
from the botiom rail to the bottom of the pale shall not excesd 400mm.

TOP AND BOTTOM HORIZONTAL RAILS

Horizonlal rails for subsiations shall be 40 x 40 x Smm angle iron sections,

GATEPQOSTSE AND GATES

GENERAL

All the entrance gateposts for substations shall be constructed of 100x 55 x 5 (mm) section.
The frame of the subsiation gate shall be 80 x 60 x 5mm.

The in-fili for the subslation gate frame shafl be 40 x 40 x 5mm angle iron sections spaced
110mm apart. e,
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A design for the anti tamper facilily shall be submitted with the tender for evaluation,
Al the gates shall have the spearheaded pales protruding at the top by 150mm.

All welding on the gates and panels shall be full {No tack welding ).

MAIN ENTRANCE

The gate shall be a sliding type with a 5000mm opening. The height of the gale shalt malch
that of the adiacent fence.

The sliding gate’s locking mechanism for the substations shall be such that two pecple
using different padiocks shall be able to gain access io the substatifia individually (ie.
Transnet Freight Rail and Eskom personnel).

The strength of the locking mechanism shall be the same as the resPefthe fence.

A design for the anti tarnper facilily shail be submitted with the tefider for evaluation,
All gates and gateposts shall be hot dip galvanized to SANS121.

The gates shall be fitted with anti-lifling devices 1o preveniliflin®off the rail.
AUXILIARY ENTRANCES

The auxiliary gates shall be swing gates with 1508mm, 3000mm and 5000mm opening,
The height of the pedestrian gate shail match theadjacent fence.

The gale with the 1500mm opening shall be d single leaf fitted with 2 heavy duty hinges.
One at the top and the other at the bottom.

The gates with 3000mm and 5000mm openings shall be double leaf fitled with 4 heavy
duty hinges on efther side.

The locking mechanism for the substation’s 1.5m auxiliary gates shall be such that two
people using different padlocks shall be able to gain access to the substation individualty
{i.e. Transnel Freight Rail and Rskof personnel).

FOUNDATIONS

Concrete foundations fordbefgate (main and auxiliary entrances) posts shall not be less
than 300 x 200 x 600(déap imm,

The concrete base at ali efffance gates shall have a width of 500mm and a foundation
depth of 250mm.

The concrete base@t the main entrance gates shall be suitable for passaqge of vehicles.

The concret€ base &1 the pedestrian entrance shall be suitable for passage of staff and
hand drawaymdinienance eguipment.

The fayndadions for the gales shall be raised by 50mm at the centre and be lowered
towards the edges to aliow for smooth eniry of vehicles.

The foundations mentioned for all posts shall protrude al least 100mm above ground level
and be designed to prevent water from standing.

The wheel size for the gates shall be series 80 and a round bar shall be instalied on the
base of the gate (o run the wheal.

BUND WALL

The concrele bund wall (base at the botiom of the fence) shall have the following
dimensions:

- Widih - 200mm.
- Foundation depth (Measured from ground level) - 200mm,

- Profruding from ground level - 100mm.

Paéé 3
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CONCRETE

The minimum strength of all concrete used, (all foundations and the bund wall) shall nol be
less than 15Mpa afler 28 days.

The contraclor shall arrange for sampling and testing of all concrete used and shall submit
full records to the Supervisor. The method of sampling used shall comply with specification
S420.

if reacy mix concrele is used, the contractor shall submit certificates confirming the strength
of the concrete to the Supervisor.

The addition of water to a concrele mix reduces the slrength of that concrete mix
significantly, therefore no water may be added o the concrete mix once Msample has been
taken.

Only mechanically mixed concreta is acceptable. Hand mixed Gongrele shall not be
acceptable.

INSTALLATION

Upon demolition of existing fences, the working team shall erect a new fence on the same
day in order not to lgave the site exposed.

In order to achieve this, the Contractor can demolish the feace in smali sections per day.

A concrele base (Bund Wall) shall be provided at the bottom of the fence as well as the
gates, if not existing on site.

The Bund wall shal!l only be installed where |t 18 Wssing or is not in good condition If only a
small section of the Bund Wall is damaged/then only that section must be replaced.

Where a new bund wall is to be installed, the palisade panel shall be buried a minimum of
50mm into the bund wall,

Where the existing securily fence is cofuected to other security fences of other parties and
the fence has to be cul, the fence 8f the other party must be reconnected to the newly
instailed fence by the Coniracto®

When the existing fence is deffelshed, the poies shall be cut at the base. The new fence
shall be installed just insidé thé old Bund Wall.

The Contractor shall prévide Yagthe transportation of the demolished fence o a site io be
specified by the depot\The'egst of the transpartation shall be included under prefiminary
and general.

END

Page 4



4 CONTRACTUAL OBLIGATIONS

4.1 The Contraclor shall not make use of any sub-Contracior to perform the works or parls thereof
without prior permission from the Project Manager.

4.2 The Contractor shall ensure that a safety representative is at site at all imes.

4.3 The Contractor shall comply with all applicable legislation and Transnet safety requiremenis
adopted from fime to time and instructed by the  Project Manager / Super¥isor. Such
compliance shall be entirsly at his own cost, and shall be deemed to havalbeon allowed for in
the rates and prices in the contragl,

4.4 The Conlractor shall comply with the current Transnet Specificalion & %, Safely
Arrangements and Procedural Compliance with the OccupaliondhHealth and Safety Act, Act
85 of 1993 and Regulations and shall before commencement with the execution of the
contract, which shall include site establishment and delivery of plant, equipment or materials,
submit {o the Project Manager / Supervisor,

4.5 The Contractor shall comply with the current Specifisétion for Works On, Qver, Under or
Adjacent to Railway Lines and near High Volfage Bguipment — E7/1, if applicable, and shall
take particular care of the safety of his emyloyess gn or in close proximity 1o a railway line
during track occupations as well as undef normgl operational conditions,

4.6 The Occupational Health and Safety Ast (Act 85 of 1993).

4.7 The Contractor's Health and S#fetyregramme shall be subject to agreement oy lhe
Project Manager / SuperiViger, who may, in consultation with the Contractor, order
supplementary and/or addilenaleélety arrangements and/or  different safe working methods
o ensure full compliance by the’Contractor with his obligations as an employer in terms of the
Act,

4.8 The Contractor shallT€fort all incidents in writing to ihe Project Manager / Supervisor. Any
incident resditing in the death of or injury to any person on the works shall be reparted within 24
hours of g becurrence and any other incident shall be reported within 48 hours of ifs
ocourrence,

4.8The Contractor shall make necessary arrangements for sanilation, water and electricity at these
relevant sites during the installation of the equipment,

4.10 The Confractor shall supply a site diary {with triplicate pages). This book shall be used to
record any unusual events during the period of the work. Any delays to the work shall ajso be
recorded such as delays caused by poor weather conditions, delays caused by permits being
cancelled etc. The appointed Project Manager or Superviscr must countersign such delays.
Other delays such as non-avalilabilily of eguipment from 3% party suppliers must be
communicated o the Project Manager or Supervisor in writing.

A Division of Transnet Limited Registration Number 1990/00900/30 Page 5
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THANGNED

NON-DISCLOSURE AGREEMENT

entered into by and between

TRANSMEY SOC LTD
Registration Number 1990/000900/30

and

Registration Number

RFQ Number: SCS DO7LINERACLSE 12338)



Non-Disclosure Agreement Page 2 of 6
Transnet RFP No SCS D071 (FRAC LSE 12338}
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [ Registration No. 1990/000900/3C]

Whose registered office is at 49" Fioor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

fthe Company] [Registration No ]

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined befowlpand it is envisaged that
each party may from time to time receive Information relatinggte.the,other in respect thereof. In
consideration of each party making available to the other such Infarmation, the parties jointly agree that
any dealings between them shall be subject to the terms‘and cohditions of this Agreement which

themselves will be subject to the parameters of the Bid Dcument,
IT IS HEREBY AGREED

1 INTERPRETATION
In this Agreement:

1.1 Agenis mean directors, officers, empldyees, agents, professional advisers, contractors or sub-

contractors, or any Group member;

1.2 Bid or Bid Document 'means [ransnet’s Request for Information [RFI] Request for Proposal
[RFP] or Request far,Quotation [RFQ), as the case may be;

1.3 Confidential Information means any information or other data relating to one party (the
DisclesingaRarty) and/or the business carried on or proposed or intended to be carried on by
that paity and which is made available for the purposes of the Bid to the other party (the
Receiving Barty) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclesure and any other information otherwise made available by the
Bisciosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
datetof this Agreement, and whether in writing or otherwise, inciuding any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

a} 1s publicly available at the time of its disclosure or becomes publicly available {other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b} was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or

Respondent’s Signature Date & Company Stamp
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c} following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information refating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrels and business affairs whether in writing, conveyed orally,oh by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement\(the Disclosing Party) to the
other party (the Receiving Party) will be treated Joymthé, Receiving Party as secret and
confidential and will not, without the Disclosing Party’s written consent, directly or indirectly
communicate or disclose (whether in writing orforally or in any other manner) Confidential

Information to any other person other than in aeerdance with the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose of technical
and commerdal discussions between ghe partigs in relation to the Bid or for the subsequent

performance of any contract betwegrPthe, parties in relation to the Bid,
2.3 Notwithstanding clause 2.1 above, the Regeiving Party may disclose Confidential Information:

a) to those of its Agents who strictly need to know the Confidential Information for the sole
purpese set out in clause 2.2 above, provided that the Receiving Party shall ensure that
such Agents gre matle) aware prior fo the disclosure of any part of the Confidental
Information that thefsame is confidential and that they owe a duty of confidence to the
DisclosingyParty, The Receiving Party shall at all times remain fiable for any actions of such

Agentstthat would constitute a breach of this Agreement; or

b) ta'ihe extent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below.

2.4 4o the eyent that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take ta challenge the validity of such
requirement.

2.5  Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upen becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable

notify the Disclosing Party of such event and if requested take such steps {including the institution
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of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shafl remain the property of the Disclosing Party and its disclosure
shali not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of aff Information and any copies
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to thé Disclosing Party upon
request, of the Confidential Information provided and any copies made thereof and, so far as is
reascnably practicable, of the tocation of such Confidential Information and,any copies thereof.

3.3 The Company shall, within 7 {seven} days of receipt of a writtes démandsrom Transnet:

a) return all written Confidential Information {including @il €opies); and

b) expunge or destroy any Confidential Informatign from, aily computer, word processor or
other device whatsoever into which it was copied,¥ead'or programmed by the Company or
on its behalf,

3.4 The Company shall on request supply a cerfifidate signed by a director as to its full compliance

with the requirements of clause 3.3b) ahove.

4 ANNOUNCEMENTS
4.1 Netther party will make or permit to,be inade any announcement or disclosure of its prospective
interest in the Bid without the prior written consent of the other party.

1.2 Neither party shall make, use, of the other party’s name or any information acquired through its
deaiings with the othier party for publicity or marketing purposes without the prior written consent.

of the other party.

5 DURATION
The obtigations effeachyparty and its Agents under this Agreement shall survive the termination of any
discussiong(or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five}vedrs.

& PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies avallable to i, either at faw or in equity, for any such threatened or actua! breach of

this Agreement, including specific performance, recovery of damages or otherwise.
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8 PRIVACY AND DATA PROTECTION
8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights {Section 14) in connection with this Bid and shall procure that its personnel
shall abserve the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data hefd or processed by

them.

9 GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assigmthis Agreement at any time to
any member of the Transnet Group,

9.2 No faifure or defay in exercising any right, power or privilegeswnder this Agreement will operate as
a waiver of it, nor will any single or partial exercise of it preciude any further exercise or the
exercise of any right, power or privilege under this'Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable imthe event that any of its provisions are held
by a court of competent jurisdiction or othelapplicable authority to be invalid, void or otherwise
unenforceable, and the remaining pfovisions shall remain enforceable to the fullest extent
permitted by law.

8.4 This Agreement may only be modified by'a written agreement duly signed by perscns authorised
on behalf of each party.

9.5 Nothing in this Agreement shaleonstitute the creation of a partnership, joint venture or agency
between the parties,

9.6 This Agreement Will be governad by and construed in accordance with South African law and the

parties irrevocabiy submit to the exclusive jurisdiction of the South African courts.

000000000
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1 DEFINETIONS

Where the following words or phrases are used in this Agreement, such words or phrases shali have the

meaning assigned thereto in this clause, except where the coniext clearly requires otherwise:

1.1
1.2
1.3
1.4
5
1.6
1.7
1.8

19

Bid or Bid Drocument(s) shall mean a reference to a Request for Proposal or Request for Quotation;
Respondent(s) shall mean a respondent/bidder to a Transnet Bid:

RFP shall mean Request for Proposal;

RFG shall mean Request for Quotation;

RFX shall mean RFP andfor RF(}, as the case may be;

Services shall mean the services required by Transnet as specified in jts Bid Document;

Service Provider shall mean the successful Respondent;

Tax Invoice shall mean the document as required by Section 20%f the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
Transnet shail mean Transnet SOC Ltd, a State Owned Compamyyfand

VAT shall mean Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time.

2 GENERAL

Al Bid Documents and subsequent contracts@nd ofdersfshali be subject to the following procedures as laid

down by Transnet and are to be strictly adhered to By any person or enterprise or company responding to
this RFX.

3 LODGING OF BID DOCUMENTS

3.1

3.2

3.3

A Bid, which shall her@naffer include reference to an RFP or RFQ, shail he lodged with Transnet no
later than the closing'date and time specified for the receipt therecf, in accordance with the directions
issued with Bid Doctiments’

Bids shall be transmitted in a sealed envelope and placed in the tender box at a venue stipulated in
the Bid Doctiments'with the Bid number and subject endorsed on the left hand bottom corner of the

envelape.

The Responident’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

41

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereofl. Only if insufficient space has been allocated to a particular response
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may a Respondent submil additional information under separate cover using the Company’s

ietterhead and duly cross-referenced in the RFX.

L RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1

5.2

A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of
preparing and fssuing the Bid Document.

If any of the drawings or specifications referred to in Bid Documents are the official pubiications of
recognised standardising bodies, copies of such drawings and specifications shali he acquired by

Respondents at their own expense.

6 DEFAULTS BY RESPONDENTS

6.1

6.2

If the Respondent, after it has been notified of the acceptance of itsBid fails tof

a) enter inte a formal contract when called upen to do Se ™ertns of clause 14 /Contract
Documents), within such period as Transnet may spegify; of

b} accept an order in terms of the Bid, or

) when called upon to do so, furnish satisfactoryl\security of the fulfilment of the contract in
terms of clause 15 [Securifies],

Transnet may, in any such case, without prejudieg to any other legal remedy which it may have,

proceed to accept any other Bid or, if it i3 necessary to do so, cal for Bids afresh, and may recover

from the defaulting Respondent any allditionalespense incurred by it in calling for new offers or in

accepting a higher offer.

If any Respondent, who has submitted a Bid and/or concluded a contract with Transnet [hereinafter

referred to as the Service Previder], or in the capacity of agent or subcontractor who has been

associated with such Biddor contract:

a) has withdrawit sueh, Bid@after the advertised date and hour for the receipt of Bids; or

b) has, after having been notified of the acceptance of its Bid, failed or refused to sign a contract
whengalidupen to do so in terms of any condition forming part of the Bid Documents; or

c) has“eafried cout any contract resulting from such Bid in an unsatisfactory manner or has
breachediany condition of such contract; or

d) hasyoffered, promised or given a bribe in refation to the obfaining o the execution of such
comntract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

£} has made any incorrect statement in the affidavit or certificate referred to in clause 12 /Formal
Notification Regarding Name of Successftd Respondent] and is unable to prove to the
satisfaction of Transnet that

(i) it made the statement in good faith honestly believing it to be correct; and
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(i) before making such statement, it took ali reasonable steps Lo satisfy itself of its
correctness; or

g} caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirerments which could not be recovered from the Service Provider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
fincluding any directors} shall, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

6.3 Any person or enterprise or company against whom a decision has been given under the provisions of
clauses 6.2b), 6.2d) or 6.2¢) above, may make representations to the CRief Operating Officer of

Transnet Group, whose decision shall be final.

6.4  Any disqualification [Blacklisting] imposed upon any person or enterprise,or company, may also apply
to any other enterprise under the same or different names of gisqualified persons or enterprise or
company {or associates thereof] and shall for avoidance of .deubtalsa be applied to any agent or

employee of the person or enterprise or comparny concerned,

7 CURRENCY
Prices or fees must be quoted in the currency of thesR&gublictef South Africa [ZAR] in respect of local
Services. Prices or fees in any other currency may he réjefted by Transnel save where such price is quoted

by & foreign Respondent.

8 EXCHANGE AND REMITTANCE

The Respondent should note that whete the whole or a portion of the contract or order value is to be
remitted overseas, Transnel shall, ifFeguasted to do so by the Service Provider, effect payment overseas
directly to the foreign principal or manufacturer of such percentage of the contract or order value as may be
stipulated by the Respondentdn its'Bid Documents and any variation in the amount to be so paid, which may
arise as a result of fluctations Mydhe rate of exchange involved, will be for the account of the Service
Provider.

8.1 The Respopdent who'desires to avail itself of the aforementioned facility must at the time of bidding
furnish the formation called for in the dause "Exchange and Remittance” of the Bid Documents and
atso furnish full details of the principais or service providers to whom payment is to be made.

8.2  The Service Provider shali at its own cost obtain forward exchange cover on foreign currency to
protegt itself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

9.1 Transret does not bind itself to accept the lowest or any Bid.
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i

11

12

i3

i4

9.2 Transhet reserves the right to accept any Bid in whole or in pait,

9.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract {Form ST&C —~ Services] and any schedule of
“Special Conditions” or otherwise which form part of the Bid Documents.

8.4 Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shail be regarded as proof of

delivery to the Respondent,

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by thesacceptance of a Bid. The
domicilium cifandi et executandi shall be a place in the Republic of Southy Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respendent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Affica. ™A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representativé in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the cvent of its Bid being accepted and to act

on its behalf in alf matters relating to the contract,

IDENTIFICATION

If the Respondent is a company, the full names of #Radirectors shall be stated in the Bid. If the Respondent
is 3 close corporation, the full names of the members shall be stated in the Bid, If the Respordent is a
partnership or an individual trading under a trade name, the full names of the partners or of such individual,

as the case may be, shall be furnished,

FORMAL NOTIFICATION REGARDINGNAME OF SUCCESSFUL RESPONDENT
In the case of Bids submitted £0 the S&cretary of an Acquisition Coundil, unsuccessful Respondents will be
formally notified of the names &f sucfessful Respondent(s) as soon as possible after the closing date for

receipt of the Bid in questien.

UNAUTHORISEDCOMMUNICATION ABOUT BIDS

Where Bids asepsubmitiéd to the Secretary of an Acquisition Council, Respondents may at any tme
commuricate Wit therSecretary on any matter relating o its Bid but, in the ahsence of written authority
from the Secretaryy no communication on a question affecting the subiect of a Bid shall take place bebween
Resppndentsigr other potential suppliers or any member of the Acquisition Coundil or official of Transnet
during the period between the clesing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.

CONTRACT DOCUMENTS
141 The coniract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C ~ Services] and any schedule of “Special Conditions” or otherwise

which form part of the Bid Documents.
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i5

i6

i7

18

14.2  These contract documents will constiiute the contract between the parties upon receipt by the
Respondent of Transnet’s letter of acceptance / intent, subject to all additional amendments and/or

special conditions thereto as agreed to by the parties.

SECURITIES

15.1  The successfui Respondent, when called upon to do so, shall provide securily Lo the satisfaction of
Transnet for the due fulfiiment of a contract or order. Such security shall be in the form of a deed of
suretyship [Beed of Suretyshipl furnished by an approved bank, building sociely, insurance or

guarantee corporation carrying on business in South Africa.

15.2  The security may be applied in whole or part at the discretion of Transnet to'make good any loss or
damage which Transnet may incur in consequence of a breach of the contract or any part thereof.

153 Such security, if required, shall be an amount which will be stipufated'in theBifl Documents.

154 For the purpose of clause 15.1 above, Transnet will supply aSDeed of Suretyship form to the
successful Respondent for completion and no guarantee in fany other form will be accepted. A copy
of such form will be supplied to Respondents on request. Forthis gurpose a Deed of Suretyship form
will be provided which shall be completed and returned to Transnet or a designated official by the
successiul Respondent within 30 [thirty] days fropmthe dabe of the letter of acceptance. No payment
will be made until the form, duly completed, is delivered to Transnet. Failure to return the Deed of
Suretyship withirn: the prescribed time shall, savéywRere prior extension has been granted, entitles
Transnet without notice to the Service Provider to gancel the contract with immediate effect,

155  Additional costs incurred by Transnetinecessitated by reason of default on the part of the Service

Provider in relation to the conditigns of this clause 15 will be for the account of the Service Provider.

PRICES SUBJECT TO CONFIRMATION
16.1 A Bid with prices whichare®ubject to confirmation will not be considered.

16.2  Bids where firm pricestare quoted for the duration of any resulting order and or contract will receive

precedence over prices witich are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM BID

The Respondent must delete Services for which it has not tendered or for which the price or fee has been

included€lsewhere in its Bid.

ALTERATIONS MADE BY THE RESPONDEMT TO BID PRICES

Al alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concerned. All such alterations must be initialied by the person whe signs
the Bid Documents. Failure to observe this requirement may resulf in the particular itemy(s) or Services

concerned being excluded in the matter of the award of the business,

Respondent’s Signature Date & Company Stamp
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i9

20

21

VALUE-ADDED TAX

1¢.1

19.2

In respect of iocal Services, i.e. Services to be provided by a South African company, the prices or

fees quoted by the Respondent are ta be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider's Tax Invoice.

In respect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principal;

b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "sommission” for the

services rendered locally] must show the VAT separately

TERMS AND CONDITIONS OF BID

20.1

20.2

The Service Provider shall adhere to the Standard Terms and Conditions ®f Contract as set out in
Form ST&C - Services, a copy of which is issued with the Bid Decuments, together with any schedule

of “Spedial Conditions” or otherwise which form part of the 8id Documents.

Should the Respondent find any conditions unacceptabie, it $hould indicate which conditions are
unacceptable and offer alternatives by written submission on a company letterhead. Any such
submission shall be subject to review by Transgét’s Legal Counsel who shall determine whether the

proposed alternative(s) are acceptable or otheswise)as the case may be.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

21.1

21.2

Method of Payment

ay The attention of the Respandent is directed to clause 10 [Invoices and FPayment] of Form
STAC — Services, which\S8ts put the conditions of payment on which Bid price(s) shall be
hased.

D) However, in additicn tofthe aforegoing the Respondent is invited to submit offers based on
atterrative methods of payment and/or financing proposals,

C} The Bespandent is required to give full particulars of the terms that will be applicable to its
altempative offer(s) and the financial merits thereof will be evaluated and tsken inlo
consideragion when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause
21.1a) above. Failure to comply with clause 21.1a} above may preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to

furnish a guarantee covering any advance payments,

Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within

a specific period are to note that the conditional pericd will be caiculated as from the date of receipt

by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax
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Transnet General Bid Conditions ~ Services Page 9 of 10
[March 2012]

Invoice is correct in ali respects as referred to in the contract or order, Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt

of the correct documentation.

22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions detailed in clause 12 of Form
ST&T - Services (Infellectual Property Rights).

23 VISITS TO FOREIGN COUNTRIES
231 Respondents must furnish details in a covering letter if it is considered necessary, that employees of
‘Fransnet should carry out inspection and/or review any operational, Seivices at the premises of the
preferred Respondent or its subcontractors overseas for the purgoseNof a product demonstration

and/or final acceptance or for any other reason.

23.2  If the Respondent considers overseas visits to be necessary'it must/provide the following information

in a covering letter in respect of each proposed visit:
a) couniries and places to be visited;

b) number of employees and disciplines invoived;

) number of man-days involved; and

d} motivation for the visit,

233 Transnel will make all arrangements Wwith segard to booking of air journeys, hotel reservations,
transpoit to and from airports, plages of inspection or demenstration, etc. and all expenses will be for
the account of Transnet,

23.4  Before a visit is undertaken, suchbas envisage in this clause 23, Transnet and the Respondent will

agree in writing onghe Aumber of employees of Transnet that should undertake the visit and the

number of man-days invelved in the visit.

24 BIDS BY OR ONBEHALF OF FOREIGN RESPONDENTS

24.1  Bids submittedibysforeign principals may be forwarded direct by the principals to the Secretary of the
Acquisition Ceuricil or to a designated official of Transnet according to whichever officer is specified in
We Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised to act in that capacity by the principal. Faifure to submit such authorisation by
the representative or agent shall disqualify the Bid.

24,2 When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such

principats and sign them on behalf of the latter,

24.3  South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principals and must sign such contract on behalf of
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the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South African representative or agents authorising therm to enter into and sign such

contract.

a)

b)

9

d}

Such Power of Attorney must corply with Government Notice No. 1160 of 27 June 1930 {and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication

of documents executed outside the Republic for use within the Republic.”

The Power of Attorney must be signed by the principat under the same title as used in the Bid
Documents,

On arrival within the Republic of South Africa this Power of Attorney is fo be completed in
terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or afiy amendment thereof,

If a Power of Attorney held by the South African representative @ agent includes matters of a
general nature besides provision for the entering into and signingyof @ contract with Transnet,
a certified copy thereof should be furnished.

The Power of Attorney must authorise the South African representative or agent to choose the
domiciiium citandi et executand/ as provided fak in clause 26 JAddresses for Notices] of the

Standard Conditions of Contract, Form ST&CeServices.

244 If payment is fo be made in South Africa, the f@reign Supplier [Le. the principal, or its South African

agent or representative], must notify Transfietlin writing whether, for payment by electronic funds

transte

a)

b}

r [EFTH
funds are to be transferred tolthe credit of the foreign Supplier's account at a bank in South

Africa, in which case the name andsbranch of such bank shall be furnished; or

funds are to be transfefred to, the credit of its South African agent or representative, in which

case the name and Branch,of such bank shail be furnished.

24.5  The attention of the Réspondent is directed to clause 15 above [Securities] regarding the provision of

security for the fulfiiment ofigontracts and orders and the manner and form in which such security is

to be furnished.

006000000
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i INTROBDUCTION

When an Agreement is entered info between Transnet SOC Lid [Fransnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet,

2 DEFINITEONS

Where the following words or phrases are used in the Agreement, such words o phrases shail have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of Scuth Africa;

Agreement means the Agreement and its associated schedules, andfor annexures andjor
appendices, including the Work Order{s), specifications f@rethe3Services and such  special
conditions as shall apply to the Agreement, together with/theyGeneral Tender Conditions and any
additional provisions in the associated bid documents tehdered By the Service Provider [as agreed
in writing between the Parties}, which collectively dtd exclusively govern the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property means all/Intellectual Property introduced and required by
either Party to give effect to their obligationgunder the Agreement owned in whole or in part by
or licensed to either Party or their affiliates prior to the Commencement Dale or developed after

the Commencement Date otherwise pursuant to the Agreement;

Business Day(s} means Mondays [0"FFidays between 07:30 and 16:00, excluding public holidays

as proclaimed in South Afsiea;
Commencement Date means [ #], notwithstanding the signature date of the Agreement;

Confidential Informiation means any information or other data, whether in written, oral,
graphic or inQanyfather form such as in documents, papers, memoranda, correspendence,
notebookspieports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, Jormulae, patents, or inventor's certificates, which a Party discloses or provides to the other
Pariplintentionally or unintentionally, or as a resuit of one Party permitting the representative of
theyotherRarty to visit any of its premises], or which otherwise becomes known to a Party, and

which 19 not in the public domain and includes, without limiting the generality of the term:

ay information refating to methods of operation, data and plans of the disclosing Party;

33 the contents of the Agreemeni;

C) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d} any information disclosed hy either Party and which is clearfy marked as being confidential
or secret;

e} information relating o the stralegic objectives and planning of the disclosing Party relating

{o its existing and planned future business activities;

Rasnondent’s Sig
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2.7

2.8

2.9

210

Responoent's

£ information relating to the past, present and future research and development of the
disclosing Party;

G) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractars of the disclosing Party where an onus rests on the

disclesing Party to maintain the confidentiality of such information;
h} information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
j} Copyright works;
Ky commercial, finandal and marketing infermation;

)i data concerning architecture, demonstrations, tools and techniques, processes, machinery

and equipment of the disclosing Party;

m) plans, designs, concepls, drawings, functiopa™wandh, technical requirements and

specifications of the disclosing Party;

n} information concerning faults or defects in Goods, equipment, hardware or software or the

incidence of such faults or defects; and

Q) information concerning the charge§yFees and / or costs of the disclosing Party or its
authorised Subcontractors, orgtheirynethods, practices or service performance levels

actually achieved;

Copyright means the right in eXpressions, procedures, methods of operations or mathematical
concepts, computer programycodes, compilations of data or other material, literary warks, musical
works, arfistic works, soufid,recordings, broadcasts, program carrying signats, published editions,
photographic works, ofeinematographic works of the copyright owner to do or to authorise the
doing of certain adls specified in respect of the different categories of works;

Default means any bréach of the obligations of either Party [including but not limited to
fundamental bréach or breach of a fundamental term] or any Default, act, omission, negligence or
statement of either Party, its employees, agents or Subcontractors in connection with or in
relation @ the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
wiitteny, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services 1o be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time 1o time;

Date & Company Stamp
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212

2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2.25
2.26

Foreground Intellectual Property means alf Intellectual Property developed by either Party
pursuant to the Agreement;

Intelectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and inciudes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally refating to
Trangnet’s field of technalogy, including techmical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materiais and marketing and business infermation in general;
Materials means the Deliverables, the Service Provider Materials and.the Third Party Materials;

Parties mean the Parties to the Agreement together with theirgubsidiaries, divisions, business

units, successors-in-title and their assigns;
Party means either one of these Parties:

Patents mean registered Patents and Patent applications, once the latter have proceeded 1o grant,
and includes a right granted for any inventions, products ofprécesses in alt fields of technology;
Permitted Purpose means any activity or process Lo be undertaken or supervised by Personnel
or employees of one Party during the tein of) the Agreement, for which purpose authorised
disclosure of the other Party’s Confidentialdnformation or Intellectual Property is & prerequisite in
order to enable such activity or process to be agcomplished;

Personnel means any partner, émployee, agent, consultant, independent associate or supplier,
Subcontractor and the staff of suchySubcontractor, or other authorised representative of either
Party;

Purchase Order{s) means, official orders issued by an operating division of Transnet to the

Service Provider foitheprovision of Services;

Service(s) meang [ e [\ihe Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s) in ferms of the Agreement;

Service lLevel Agreement or SLA means the processes, deliverables, key performance
indigators,and’ performance standards refating to the Services to be provided by the Service
Provides;

Subconiract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof:

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;
Service Provider Materials means all works of authorship, products and materials [inciuding,
but not limited fo, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techsiques]
owned by, or licensed fo, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Hesoondent’s
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2.27

2.28

2.29

2.30

2.31

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or ticensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean regisiered Trade Marks and trade mark applications and inciudes any sign or
fogo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order{s} means a detailed scope of work for a Service requited by Transnet, including

timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may he

appended to the Agreement from time to time,

3 INTERPRETATION

3.1

32

3.3
34

35

4.1

a2

4.3

4.4

4.5

Clause headings in the Agreement are included for ease 6f reference only and do not form part of
the Agreement for the purposes of interpretation of for any other purpose. No provision shall be
construed against or interpreted to the disadvantage, of either Party heretc by reason of such

Party having or being deemed to have structured/or drafted such provision.

Any term, word, acronym or phrase uged in the Agreement, other than those defined under the
clause heading “Definitions” shall be-given its plain English meaning, and those terms, words,
acronyms, and phrases used in the Agreement will be interpreted in accordance with the generally

accepted meanings accorded ghereto,
A reference to the singular ineorporates a reference to the plural and vice versa.
A reference to natural’persensincorporates a reference te legal persons and vice versa.

A reference to a partigllar gender incorporates a reference to the other gender.

NMATURE AND SCOPE

The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
theydeliveryof which Services is controlled by means of Purchase Orders to be issued by Transnet

and exesuted by the Service Provider, in accordance with the Agreement.

Stgh Purchase Crders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Fach properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mutually agreed, whether the amendment is accepiable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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sitent on the matter, the term, provision or condition in this Master Agreement shali prevail, uniess
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

4.&  Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s} [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause §f it is unable o meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or emission. Tn the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES

5.1 Nothing in the Agreement will constitute or be deemed to constittite a partnership between the
Parties, or constitute or be deemed to constitute the Partigs_as‘agents or employees of one

another for any purgose or in any form whatsoever,

5.2 Neither Party shall be entitled to, or have the power or authority/ko enter into an agreement in the
name of the other; or give any warranty, representation or Undertaking on the other's behalf: or
create any liability agasinst the other or bind theyother’s credit in any way or for any purpose

whatsoever.

6 WARRANTIES
6.1 The Service Provider warrants to Tfansnetithat:

a) it has full capacity and authesity 10 enter into and to perform the Agreement and that the

Agreement is executed by a duly authorised representatives of the Service Provider;

b) it will discharge, its\obligations under the Agresment and any annexure, appendix or

schedule hepeto with aldue skill, care and diligence;

c} it will befsolelyfresponsible for the payment of remuneration and associated benefits, if
any, ofits Persennel and for withholding and remitting income tax for its Personnel in

canformarnce with any applicable laws and regulations;

d} il pocure licences for Transnet in respect of all Third Party Material detailed in the
Waork ‘Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

g) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

6.2  The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service levels as defined in the relevant schedule, Transmet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

The Service Provider warrants that for a perivd of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant scheduie. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled 1o employ a third party to do so in
piace of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
madification made by Transnet to the Deliverables, or any part thereof, withGut the prior approval

of the Service Provider.

The Service Provider shalf advise Transnet of the effects Gf any Steps proposed by Transnet
pursuant to clause 6.5 ahove, including but not fimited 16 anyycost implications or any disruption
or delay in the performance of the Services. The PartieS\agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change contro! procefilire; \as set out in dause 28 fAmendment and

Change Control].
The Service Provider warrants that:

a) it has, using the most up-tosdlateisoftware available, tested for [and deleted] all commonly
known viruses in the Materfais and Jfor all viruses known by the Service Provider at the date

of the refevant Work @rder; and

b} at the time of delivéry,to\Transnet, the Materials de not contain any trojan horse, worm,
logic bomb, time Bomb, back door, trap door, keys or other harmful components.

The Service Provideg adrees that, in the event that a virus is found, it will at its own expense use

s best endeavouts to agsist Transnet in reducing the effect of the virus and, particularly in the

event that a virls causes loss of operational efficiency or loss of data, to assist Transnet to the

same extent to mitigate such losses and to restore Transnet to its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
ofithe Bili,ef Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obiigations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider {as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or reguiations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activilies across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

71

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and aclivities, that relates to
the Services as may be necessary for the Service Provider to perform thé Services, but for no
other purpose. However, Transnet's compliance with any request for infolination is subject to any
internal security rules and requirements and subject to the observand®@ By the Service Provider of

its confidentiality obtigations under the Agreement.

The Service Provider shall give Transnel reasonable notice of amy ifformation it requires in
accordance with clause 7.1 above,

Subject to dause 13 [Service Provider’s Personnel], \Transnet agrees to provide the Service

Provider or its Personnel such access to and use of (s facilities as is necessary to aliow the Service

Provider to perform its obligations under the Agregment.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

The Service Provider shall:

a) respond promptly to all comiplaints @nd enquiries from Transnet;

b} inform Transnet immediately ofany dispute or complaint arising in relation te the provisicn
of the Services;

c) conduct its bugingss in a professional manner that will reflect positively upen the Service

Provider and thedService Provider’s Services;

d) keep full“gecords Clearly indicating all transactions concluded by the Service Provider
refating te the performance of the Services and keep such records for at least 5 [five] years

fyom théwate of each such transaction;

e) obain, @nd at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

B observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

a) comply with all applicable environmental legislation and regulations, and demonstrate

sound envircnmental policies, management and performance; and

hy ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Ceriificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Shoukd the Service Provider fail to present Transnet with such renewals as they
become due, Transnel shall be entitled, in addition to any other rights and remedies that it

may have in terms of the Agreement, fo terminate the Agreement forthwith without any

Respontent’s Sig
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8.2

a)

b)

€)

d)

e

a)

h)

)

k)

m)

fiahility and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

The Service Provider acknowledges and agrees that it shall at all imes:

render the Services and perform all its duties with honesty and integrity;

communicate openly and honestly with Transnet and demonsirate a commitment to

performing the Services timeously, efficiently and to the required standards;

endeavour 1o provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreg@deadlines;

treat s own Personnel, as well as all Transnel's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at @rohibitingsand preventing unfair
discrimination {as further referred to in clause 22 — Fquality and Diversity];

treat all enquiries from Transnet in connection with the\Serices with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Servicg Provider will advise Transnet of the delay and
the reasons therefor and will keep Tramsmel informed of progress made regarding the
enguiry;

when requested by Transnet, prdvideleleasand accurate information regarding the Service
Provider's own policies andeprecedurgs, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered inte between
the Parties;

not allow a conflictief, interest to develop between its own interests [or the interests of any
of #ts other cust®mers] and the interests of Transnet;

not acceptfar gffer, nor allow, induce or promolte the acceptance or offering of any
gratuity,” enticement, incentive or gift that could reasonably be regarded as bribery or an
attempt te otherwise exert undue influence over the recipient;

not inislead Transnet or its officers, employees and stakeholders, whether by act or
OMHsSsion,

noteotherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

9.1

5.2

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save faor those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

Rersuonds

ni's Signature
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10

i1

9.3

9.4

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the

provisicn of the Services, provided that ali such expenses:

ay are agreed by Transnet in advance;

b) are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transhet at cost with no administration fee; and

d} will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the delail for each of the Personnel carfying out the Services
and incuiring the expenses, and the Tax Invoice will, where approphiate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

105

Transnet shall pay the Service Provider the amounts stipulatetiin the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Proyider, upepseceipt of a correct and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoicesg™®r, suchyportion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provision of the Services, in

terms of clause 10.4 below,

All Fees and other sums payable ufider thestgreement are exclusive of VAT, which will be payable

at the applicable rate.

Unlass otherwise provided foryin the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together “with @ month-end statemert. Payment against such month-end
statement shalt be miade byslransnet within 30 [thirty] days after date of receipt by Transnet of

the statement togethel withfali undisputed Tax Tnvoices and supporting documentation.

Where the paymentof any Tax Invoice, or any part therecf which is not in dispute, is not made in
accordang®with this clause 10, the Service Provider shall be enfitled to charge interest on the
outstagding ameunt, at The Standard Bank of South Africa’s prime rate of interest in force, for the

periBehfromytie due date of payment until the outstanding amount is paid.

FEEADIUSTMENTS

.1

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order{s} annexed hereto from {ime to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be ertitied to submit this matter to dispute resolution in accordance with

clause 25 of this Master Agreement [Dispute Rasolution].
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12 INTELLECTUAL PROPERTY RIGHTS

12.1

12.2

a)

b)

o)

d)

a)

b)

0)

d}

Title te Confidential Information

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Inteflectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shali remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intefiectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to ather parties.

The Service Provider shall grant to Transnet an irrevocable,ssoyalty free, non-exclusive
ficence to use the Service Provider's Background Intellectual Property for the Permitted

Purpose. This licence shali not permit Transnet to sub-license to%etier parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Inteflectual Property on tertns which shall be boga fide Reqotiated between the Parties for
the purpose of commercially exploiting the Foregrounddntellectual Property, to the extent

that such access is required.

Title to Intellectual Property

Al right, title and interest in and iey,Foréground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnel and the Service Rfovider @ekfiowledges that it has no claim of any nature in and
to the Foreground Intellectual Praperty. The Service Provider shail not at any time during
or after the terminalion or cancellation of the Agreement dispute the validity or
enforceability of such™Fgreground Intellectual Property, or cause to be done any act or
anything contéstingeiin any way impairing or tending to impair any part of that right, title
and interest tedany of the Foreground Intellectual Property and shall not counsel or assist

any person e doso.

Trafsngt ‘shail be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shali decide in its own absolute discretion and the
Service’Provider shali reasonably assist Transnet in attaining and maintaining protection of

theForeground Intellectuat Property.

Where the Foreground Inteflectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and Lo maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet fo the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes io

Respongs:

Vs Shunature
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i23

12.4

12,5

sign alf documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Inteflectual Property to Transnet.

e} Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shail not be unreasonably be withheld or delayed], the Service
Provider shail under no circumstances be entitied as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/ar Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or madifications to the Foreground Intellectual
Property, and any and ail new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Praperty and/or Confidential Information shall be exclusively
owned by Transnet, The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaplations and/or madifications, inventionsher discoverias. The
Service Provider hereby undertakes to sign all documents and de alhthings as may be necessary
to effect, record and perfect the assignment of such improd@menis) developments, adaptations
and/or moedifications, inventions or discoveries to Trafeaet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property,

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any paty to act on or use in any way any Confidential
Information belonging to Transnet whéthen, crynot such party is aware of such Cornfidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transpet's coskand expense, fo prevent such third party from so acting.
Unauthorised Use of Inteliectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications( of fregistrations of Patents, Designs and Trade Marks or any act of
infringemant, onfair competition or passing off involving the Inteflectual Property of
Transnetiof which the Service Provider acquires knowledge and Transnet shall have the
tight, astits ewn option, to proceed against any party infringing its Inteilectual Property.

b) Ifghall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fuily with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end.

cy The Service Provider shall cooperate to provide Transnet promptly with all relevant
ascertainable facts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to ali damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.
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13 SERVICE PROVIDER'S PERSONNEL

131

13.2

133

13.4

13.5

The Service Provider's Personnel shall be regarded at ali tmes as employees, agents or
Subcontracters aof the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel wifl be entitfed to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with alf reasonable reguirements made
known to the Service Provider by Transnet concerning conduct at any Trapsnet premises or any
other premises upon which the Services are to be performed [including butYot fimited to security
regulations, policy standards and codes of practice and health and,safety requirements]. The
Service Provider will ensure that such Personnel at alf times act in,a fawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove fram any premises cccupied by or on
behalf of it, any Service Provider Personnel whose admiséion arlpresence would, in the reasonabie
opinion of Transnet, be undesirable or who represents aythreat to confidentiality or security or
whose presence would be in breach of any rules and requiations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual frem such premises shail not relieve the Service

Provider from the performance of its obligations Under the Agreement.

the Service Provider agrees to us€ allyreasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if fransnet advises that any such Personnel assigned are in any respect
unsatisfactory, including Wherelany such Personnel are, or are expected to be or have heen
absent for any period, then the Service Provider wilf promptly supply a replacement of equivalent
calibre and experignce; and any such replacement shall be approved by Transnet prior to

commendcing prévision of ithe Services, such approval not to be unreasonably withheld or delayed.

i4 LIMITATION OF INABILITY

4.1

4.2

14.3

NeitherPaity excludes or limits liability to the other Party for;

ay death or personal injury due to negligence; or

b} fraud.

The Service Provider shall indemnify and keep Transnet indempified from and against liability for
damage o any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the
Service Provider or its Personnel in connection with the Agreement, The Service Provider's liability
arising out of this dause 14.2 shall be limited to a maximum amount payable in respect of any
one occurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the lability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
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i6

14.4

14.5

14.6

related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Defauit(s) relates.

Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 abaove, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liabikty for all loss or damage under the Agreement shall be as provided in clause
14.3 above.

Nothing in this clause 14 shall be taken as limiting the liability of the ServiceProvider in respect of
clause 12 [Infeltectual Property Rights] or clause 16 /t Confidentiality].

INSURANCES

15.1

15.2

Without limiting the liability of the Service Provider under fhe™Agigement, the Service Provider
shall take cut insurance in respect of ail risks for whichsit iS%rudent for the Service Provider to
insure against, including any liability it may have as a rasult of its activities under the Agreement
for theft, destruction, death or injury to any pdrson and damage to property. The level of
insurance will be kept under review by Transfiétman an annual basis, to ensure its adequacy,
provided that any variation to the level of sdich insurance shali be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies en an annual basis within 30 Jthirty] days after date of

policy renewals,

CONFIDENTIALITY

16.1

The Parties hereby yndertake'the following, with regard {o Confidential Information;

a) not to divailge or disclose to any person whomsoever in any form or manner whalsoever,
either digecthfer indirectly, any Confidential Information of the other, without the prior
writtemeonsent of such other Parly, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empawered authority or official, in which event the Party concerned shall do what is
reasonably possible to informi the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Informaticn concerned;

5)] not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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d)

e}

f)

)]

h}

)

k)

not {o de-cormpile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise tess care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confdential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriatédevel of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by dfy. otherferson subject to their
control, any public statements or issue press release$§ or'disclose Confidential Information
with regard to any matter related to the Agreemént, Unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

each Party shall be entitled to disciose such‘aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their dities 40 receive the Confidential Information for the
Permitted Purpose provided that thetemployee or consultant concerned has a legitimate
inferest therein, and then only o the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the cogfidentialty™to which such disclosure is subject and the Pariy shall

ensure such employees or consultants honour such obligations;

each Party shall Retifythe other Party of the name of each person or entity to whom any

Confidentialinfafmation has been disclosed as soon as practicable after such disclosure;

each RartyyshallWensure that any person or entity to which it discloses Confidential
Information shall abserve and perform all of the covenants the Party has accepted in the
Agregementias if such person or entity has signed the Agreement. The Party disclosing the
Canfidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,

officers or agents are required to sign a non-disciosure undertaking.

i6.2  The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where;

aj

b)

Respontent’s Signalre

a Party can demonstrate that such information is aiready in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or
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c) can he proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shali survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment inciuding dies, biacks, labels,

advertising matter, printing matter and the like.

17 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion.of the Sefvice, and, in such event,

the provision of any remaining commitment shall remain subject insall réspects to these conditions,

18  TERM AND TERMINATION
18.1 Wotwithstanding the date of signature hereof, the Commencement Date if the Agreement is fo}
and the duration shall be for & 12 [twelve] mionth periad, expiring on [#], unless:

a) the Agreement is terminated by githemBarty in accordance with the provisions incorporated
herein or in any schedules opaniexures appended hereto, or otherwise in accardance with
law or equity; or

b} the Agreement is extended at TFansnet’s option for a further period to be agreed by the
Parties.

18.2  Either Party may terminate,the Agreement forthwith by notice in writing to the other Party where
the other Party haSicommitted a material Default and, where such Default is capable of remedy,
has failed o refmedy suchyDefault within 30 [thirty] days of receiving notice specifying the Default
and requiring itSirermedy.

183  Either Party may terminate the Agreement forthwith by notice in writing to the other Party when
the_otherParty’is unable to pay its debis as they fall due or commits any act or omission which
would began act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for;

a) a voluntary arrangement or composition or reconstruction of its debts;

b} its winding-up or dissolution;
C) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, appiication or proceeding in any jurisdiction to which it is subject.

18.4  Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of contro! of the Service Provider by notice in writing io the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or ctherwise.
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18.5

18.6

Transnet may cancel any schedule or Work Order herete at any time on giving the Service
Provider 30 [thirty] days' written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

19  CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19.5

19.6

19.7

Termination in accordance with clause 18 /7erm and Termination/ shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnethall Deliverables and
property belonging to Transnet [or, in the event of terminatien of a Werk Order, such as is
relevant to that Work Order] which may be in the possession,of %er under the control of the

Service Provider, and certify to Fransnet in writing that this'ias been done.

To the extent that any of the Deliverables and propertyyreferred to in clause 19.2 above are in
electronic form and contained on non-detachable st@rage devices, the Service Provider will provide
Transnet with unencrypted copies of the same™®memagnetic media and will irretrievably destroy

and delete copies se held,

in the event that the Agreement is tepminated by the Service Provider under clause 182 [7Term
and Terminalion], or in the event that & Work/Order is terminated by Transnet under clause 18.5
[Term and Termination], Transnet will, pay te the Service Provider all cutstanding Fees
[apportioned on a pro rala basis] relating to the work undertaken by the Service Provider up until
the date of such terminatipn. Transnet wilf also pay the costs of any goods and materials ordered
by the Service Providemin rejation to the such work for which the Service Provider has paid or is
legally obliged to pay, imwhich case, on delivery of such goods or materials, the Service Provider
will promptly deliver sugh goods and materials to Transnet or as it may direct.
The provisions ef cawses 0 /Definifions), 6 [Warranties], 12 [Infellectual Property Rights], 14
[Lirmitation ofNkability], 16 [Confidentizlity], 19 [Conseguence of Termination], 25 [Dispute
Resofutiedf and,29 [Governing Law] shall survive termination or expiry of the Agreement.
Itfeither Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy, such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shail be entitled, in addition to any other rights and remedies
that & may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any daims which the Aggrieved Party may have for damages
against the Defaulting Party.
Should:
a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or
b} either Party be previsionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

Respondent
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c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitled, but not obligad, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice te any

claims which either Parly may have for damages against the other.

20 ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereundermexcept with the prior

written consent of the other. Fuither, in the event that Transnet wishes 1@ dssign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unfeasenably withhold or delay

its consent to such assignment or novation and that it shali only be entitled to recover from Transnet any

reascnable legal costs incurred by it as a direct result of such assignmentler névation.

21  FORCE MAJEURE

21.1

21.2

Neither Party shall have any claim against the other Partyarising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majewre such as acts of God, fire, flood, wae, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorism ‘@i civil disturbance, defaults, delays or discontinuance
on the part of independent contractors; suppliers, or other circumslances or factors beyond the
reasonabie control of either Party, andto the gxtent that the performance of obligations of either
Party hereunder is delayed by wirtue of the aforegoing, any period stipulated for any such

performance shall be reasonably extendéd.

Each Parly will take all re@sgnable steps by whatever lawful means that are available, to resume
full performance as soomasipracticable and wilt seek agreement to modification of the relevant
provisions of the Agreeifent in order to accommodate the new circumstances caused by the act of
force majeure di\a Partydails to agree to such medifications proposed by the other Party within
S0 [ninety] days of the'act of force majeure first occurring, either Party may thereafter terminate

the Agreementuwilh immediate notice.

22 EQUALITY AND DIVERSITY

22.1

22.2

The Seivice Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual crientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will nol breach any applicable discrimination legisiation and any

amendments and re-enactments thereof.
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23

24

25

26

NON-WAIVER

23.1

23.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement,

Such failure or neglect shalf not, in any manner, affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shall be held te be invalid, iliegal or unenforceable, or shalt be required

to be modified, the vafidity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

25.2

25.3

25.4

255

25.6

Should any dispute of whatsoever nature arise between the, Parties cancerning the Agreement,
the Paries shall try to resolve the dispute by negotiatonawithing 10 [ten] Business Days of such
dispute arising.

if the dispute has not been resolved by such negotiation™8ither of the Parties may refer the
dispute to AFSA and notify the other Parly accordingly, which proceedings shall be heid in
Johannesburg,

such dispute shalt be finally resolved ip#aegordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.,

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that s not bound by this clause 25.

This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

This clause 25 ¢hall nofipfeclude either Party from seeking urgent refief in a court of appropriate

jurisdiction, whete grglinds for urgency exist.

ADDRESSES FOR NOTICES

26.1

The Parties o the Agreement select the physical addresses and facsimile numbers, as detailed
fiereafier, as their respective addresses for giving or sending any notice provided for or required
i terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the other:

aj Transnet
(i} For legal notices: [@]
Fax No. [e]

Attention: Legal Department
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(i¥) For commercial notices:

b} The Service Provider

(i} For legal notices:

(i) For commercial notices:

Le]
Fax No. [e]

Attention: [e]

[e]

Fax No. [e]
Attention: {e]
[e]

Fax No. [e]

Atention: [e]

Fage 21 of 22

26.2 Any notice shall be addressed to a Party at its physical address,or delivered by hand, or sent hy

facsimile.

26.3  Any notice shall be deemed to have been given:

a) it hand delivered, on the day of delivery sor

B) if posted by prepaid registered post,{0 [ten] days after the date of posting thereof; or

o} if faxed, on the date and time of sendingyof such fax, as evidenced by a fax confirmation

printout, provided that suchnotice shall be confirmed by prepaid registered post on the

date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.

27  WHOLE AND ONLY AGREEMENT

27.1  The Parties hereby’ confirm®that the Agresment constitutes the whole and only agreement

between them with regard£¢ the subject matter of the Agreement.

27.2 The Parties hereby copfirm that the Agreement replaces all other agreements which exist or may

have existedimany form whatever between them, with regard to the subject matter dealt with in

the Agreement, induding any annexures, appendices, schedules or Work Order(s) appended

hefeto)

28  AMENDMENTAND CHANGE CONTROL

281 Anyrequirement for an amendment or change to the Agreement or to a Work Order shall only be

valid if it is in writing, signed by both Parties and added to the Agreement as an addendum

hereto.,

28.2  In the event the Parties cannot agree upon changes, the Parties shall in good faith seek 1o agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).
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29

30

GOVERNING LAW
The Agreement is exclusively governed by and consirued in accordance with the laws of the Republic of

South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to lime amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may . Be appropriate in the
circurnstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification 6f Fees, Deliverables,
warranlies, or other terms and conditions, either Party may seekdio have thé matter determined in

accordance with clause 25 [Dispute Resolution] above.

COUNTERPARTS

The Agreement may be signed in any number of counterparts, ail ofwhich taken together shall constitute

one and the same instrument. Either Party may enter\into the Agreement by signing any such

counterpart.

20000000
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