TRANSNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD

Registration Number 1990/000900/30 V
[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION {RFQQ DNR P14-09/14295

- ©

FOR THE PROVIS};% T CONTROL FOR A PERIOD OF 24 MONTHS

SERVIC, UI®ED AT: SHALLCROSS
N,

S UE DATE: 10 JUNE 2014
CLOSING DATE: 03 JULY 2014
CLOSING TIME: 10:00
SITE BRIEFFING : 100 EEL RCAD, BAYHEAD, DURBAN
DATE AND TEME: 25 JUNE 2014 @ 09:00
VALIDITY - 30 SEPTEMBER 2014

NE: DOCUMENTS TO BE SUBMITTED IN DUPLICATE
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Section 1
NOTICE TO BIDDERS

Quatations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Post or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Council
Ground Floor Inyanda House 1
21 Weliington Road
Parldown
Johannesburg 2001 \\

Tender Box

i Responses to RFQ

Responses to this RFQ must not incude documents or
proposal. Any additional conditions must be embodiejin an
2 Broad-Based Black Fconomic Empowers?f:ﬁ E]

Transnet fully endorses and suppotts ent’s Broad-Based Black Fconomic Empowerment

% Dusiness with local business enterprises who share these

same values. Transnet will accor ly gpow a “preference” to companies who provide a B-BBEE

Programme and it would therefore e

Verification Certificate. All procgement transactions will be evaluated accordingly.

2.1
Y 4418 will be evaluated on price which will be allocated 80 points and preference which will
e ggocated 20 points, dependent on the vaiue of the Services
s he 80720 preference point system applies where the acquisition of the Services will be less
-, than R1 006 000.60.

e If the 80/20 preference point system is stipulated and ali Bids received exceed R1 D00 000.00,
the RFP will be cancelled

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAST: or

b) Registered Auditors approved by the Independent Requlatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry,
Enterprises wilt be rated by such agencies based on the following:

¢y Large Enterprises {i.e. annual turnover greater than R35 million}:

Respondent’s Signature Date & Company Stamp
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® Rating level based on all seven elements of the B-BBEE scorecard
d) Qualifying Small Enterprises ~ QSE [i.e. annual turnover between RS million and R35 miffion]:
» Rating based cn any four of the elements of the B-BBEE scorecard
e}  Exempted Micro Enterprises -~ EME [i.e. annual turnover less than RS million]:
In accordance with B-BBEE Codes of Good Practice [Statement (00, Section 41, any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME,

»  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

s Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3 \

Sufficient evidence to qualify as an EME would be a certificate (hich may he in the form

of a letter} from an auditor or accounting officer or a certificate frONg a Verification Agency

accredited by SANAS. The certificate must confirm panys turnover, black

ownership / black female ownership and B-BBFE sig &

Respondents are required o furnish proof of the aiRg fransnet. [Le. a detailed scorecard as

-BB ficate, which is valid as at the Closing Date of this RFP, wili

result in a score of ze aliocated for B-BBEE,

[Refer Section e pication Form, for Returnable Documents required]

3 Communicati x
ay Re A;ar warned that a response will be liable for disqualification should any attempt be
@Respondent gither directly or indirectly o canvass any officer{s} or employee of Transnet
res) of this RFQ between the closing date and the date of the award of the business.

espondent may, however, before the closing date and time, direct any written enquiries refating

\\ to the RFG to the following Transnet employee:
Name: Ms Princess Ngubo Lindy Nel
Emaii: nringess.naubo@transnet.net 031 361 2573

¢} Respondents may also, at any time after the closing date of the RFQ, communicate with the
Secretariat of the Transnet Freight Raif Acquisition Councit on any matfer relating to its RFQ
response:

Telephone 011 544 9486 Fax 011 774 5760

Email prudence.nkabinde@transnet.net

Respendent’s Signature Date & Company Stamp
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4 Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [1IF spplicable].

6 Legal Compliance

The successful Respendent shall be in full and complete compliance with any and all applicable naticnal

and local laws and reguiations. \\

7 Changes to Quotations

Changes by the Respondent to its submission will not be considere Wiosmg date and time.

8 Pricing
All prices must be guoted in South African Rand on a fixed @ Bis, excluding VAT,

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmati not be considerad.

18 Negotiations O

Transnet reserves the right to ungrtakelpost-tender negotiations with selected Respondents or any

number of short-listed Respondnts.

11 Binding Offer

Any Quotation fgis pyfsuant to this Request shall be deemed to be an offer. Any exceptions to this

statement Q y and specifically indicated.

12 Discia S

i t comimitted to any course of action as a result of its issuance of this RFQ and/or its receipt
tation in response to it. Please note that Transnet reserves the right to:
modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;

° reject any Quotation which does not conform to instructions and specifications which are detailed

herein;

@

disqualify Quotations submitted after the stated submission deadiine;

net necessarily accept the lowest priced Quotation;

reject alf Quotations, if & so decides;

@ place an order in connection with this Quotation at any time after the RFQ’s clasing date;

® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;
@ split the award of the order/s between more than one Supplier/Service Provider; or

make no award at all.

3

Respondent’s Signature Date & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious hreach of law during the preceding 5 {five] years, including but not limited to breaches of the
Competition Act 89 of 1998, Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [five] years:

I/we do hereby certify that ZYwe

have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not imited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes

refatively minor offences or misdemeanours, e.qg. traffic offences,

Where found guilty of such a serious breach, please disclose: !\

NATURE OF BREACH:

\

DATE OF BREACH: .
Furthermore, Ifwe acknowledge that Transn C LMyreserves the right to exclude any Respondent
from the bidding process, should that pet tity have been found guilty of a serious breach of law,
tribunal or regulatory obiigation,

13 EVALUATION CRITERIA Q

14 TRANSNET WILL Y 5 CLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING A ERVICE PROVIDER, IF SO REQUIRED:

® Administra resgegghenass - Completeness of response and returnable documents

» SubstantiviyresMepsiveness — Prequalification criteria, if any, mest be met

® Waihte uation based on B0/20 preference point system:
- Qriggg and price basis [firm] - whilst not the sole factor for consideration, competitive pricing
% d overalt level of unconditional discounts! wil be critical
Transnet will vtilise the following formula in its evaluation of Price:
~
\ Pr--Frus
PS =80 (1 ~ =)
?mv;‘
Where:
Ps = Score for the Bid under consideration
P = Price of Bid under consideration
Pmin = Price of fowest acceptable Bid

- B-BBEE status of company

! Ol vnconditional discounts wif be taken info dccount during evalugiion. A discount which has been offered

conditionally wili, despite not being taken info account for evaludtion purposes, be implemented when payment s

effected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEF status level of contribution

in accordance with the tabie below: {Defete column that is not applicable]

| B-BBEE Status Level Number of points
of Contributor {80/ 20 system)
1 20
B 2 18
3 16
4 12
B 5 8
6 5
7 4
: : W
] Non-compliant G
contributor

15  Validity Period

Transnet desires a validity period of 60 days from the closif @ hf this RFQ.
This RF( is valid until

i6 Banking Details

BANK: !
BRANCH NAME / CODE: <

ACCOUNT HOLPER:
ACCOUNT NUMBER:

17 Company Registrgfio
Registration n o any [ C.C.

Registered gamdot c@foany / C.C.

i8 of $rices Quoted

must indicate here whether Transnet may disclose their gquoted prices and conditions to

1a Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

helow.

a) Respondents are required to submit with their Quotations the mandatory Returnable

Documents, as detailed below.

Failure Fo provide ail these Refurnable Documents will resuft in a Respondent’s
disgqualification. Respondenis are therefore urged to ensure that all these Docuaments

are returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or Moj in the table below:

Returnable Documents Submitted
[Yes or Nol
SECTION 1 : Notice to Bidders
Valid B-BBBEL Verification Certificate{RSA Large Enterprises and QSEs] Note:
failure to provide a valid B-BBEE Verification Certificate at the
closing date and time of the tender will resull in an automatic
score of zero being allocated for B-BBEE scorecard
- Valid B-BBBE Certificate from auditor, accounting officer or ‘_‘AS
accredited Verification Agency [RSA EMEs]
Note: failure to provide a valid B-BBEE Verification Certificate at the clo date
and time of the fender will result in an automatic§gore of Pero
being allocated for B-BBEE scorecard
PCO LICENCE & MDS
SECTION 2: QUOTATION FORM
by  In addition {o the requirements of section ove, Respondents are further required to submit

Retuitiable Documents as detailed below.

vy

5

d) e footer of each page, must be signed, stamped and dated by the
submission of these essential Returnable Documenis by so indicating

below:

Submitted
{Yes or No]

: Vendor Application Form

Original cancelled cheque or bank venfcatlon of bankmg éeta;ls

- Certmed copy of \/AT Regstratson Ce:‘t;f;cate [RSA entutles only]
- Cert;ﬁc,d copy of valid Company Registration Certificate [if appﬁlcable}

- A smned letter from Respondent’s auditor or accountant confirming most
recent annua% turnover figurea

SECHON 5 Certufzcate of Attendance

Respondent’s Stonature Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions reiated thereto.

I/We agree to be bound by thase terms and conditions in;

= the Standard Terms and Conditions for the Supply of Goods and Services to Transnet {Section 3

hereof]; and
= any other standard or special conditions menticned and/or embodiad in thi I&}uest far Quotation.
I/We accept that unless Transnet should otherwise decide and so indorm me!&, this Quotation [and, if
any, #s covering letter and any subsequent exchange of corres %, together with Transnet’s
acceptance thereof shall constitute a binding contract betwe 3 d me/us.

I/We further agree that if, after Ifwe have been notifigd of eptance of my/our Quotation, I/we fail

acd-time quoted, Transnet may, without prejudice

to deliver the said gooads/service/s within the deli
to any ather legal remedy which it may havd §cel the order and recover from mefus any expenses
incurred by Transnet in calling for Quotatj SR, and/or having to accept any less favourable offer.,
rice Schedule

I/We quote as follows for theNgeods required, on a “delivered nominated destination” basis, excluding

VAT:
: : S ce P Total
3 : o - Uinit Price ]

Ii?? ' .I\?exg:z?:é Quantity ZAR Price
e | @A ARy

1

Lead-Time from date of purchase order : [davs/weeks]

\\ tes to Pricing:

a}  All Prices must be quoted in South African Rand, exclusive of VAT

by To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
sehedule and not utilise a different format.: Deviation from this pricing schedule could result-in:a bid
being disqualified.

¢} Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions far
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition(s)} unacceptable, it should indicate which condition(s) is/are unacceptable and
offer an alternative(s). A Quotation submitted by a Respondent will he subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business.

I SOLE AGREEMEMTY \\
Unless otherwise agreed in writing, these terms [Terms and cach Term] nsnet’s purchase order(s)
[Order or Orders} represent the only conditions upon which Tra t SOC IXd [Transnet] procures
aoads or services specified in the Qrder [collectively, the Produc errson to whom the Order is

addressed {the Supplier/Service Provider], Transnet do cept any other conditions which the

Transnet in writing. In the event of

20 CONFORMITY WITH ORDER

Products/Services shall conform strictly wigh (TONJer.  The Supplier/Service Provider shall not vary the

quantities specified and/or the spec ny, stipulated in the Order, without the grior written
consent of Transnet. The Supplier/SeRgice Prgvider warrants that the Products/Services shall be fit for their

purpose and of satisfactory quall

21 DELIVERY AND TIT

21.1 The delivery d ggldresses are those in the Order. Time shall be of the essence in respect of

the Suppl Provider’s obligations under the Order,

21.2 The ice Provider will not be excused for delay in delivery ar performance except due to
es outside its control and then only subject to the Supplier/Service Provider having
Transnet in writing on becoming aware of such circumstances. Transnet may terminate an

er, in whale or in part, without incurring any Hability to the Supplier/Service Provider if such a

~ defay becomes, in Transnet’s absolute opinion, significant.

22 PRICE AND PAYMENT
22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [2 Tax Invoice], supporting documentation and
month-end  statement from  the Supplier/Service Provider. Tax Invoices plus supperting

documentation shali be posted to the address shown in the Order.

22.2 Payment of the Supplier's/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
fthirty] days from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing., Transnet shall arrange for payment of such Tax Invoices and any pre-authorised

additional expenses incurred, provided that the authorised expenses are supported by acceptable

Respondent’s Signature Date & Company 5tamp
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documentary proof of expenditure incurred [where this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
arnission by Transnet in relation to Products/Services or any written material provided to Transnet relating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited to any patent,
registered design, design right, trade mark, copyright or service mark on anygapplication thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and hold it har &6 from any and all losses,
liabilities, costs, claims, damages and expenses lincluding any legal fees] asigily directly or indirectly from
such allegation or claim provided that this indemnity shali not apply %ﬁ}e legation or claim arises
OF QO

solely as a result of the Supplier/Service Pravider following a desi
Transnet. The Supplier/Service Provider shall either

a} procure for Transnet the right to continue using the in roducts; or

D} modify or replace the Products/Services so th%ecome non-infringing,

provided that in both cases the ?rodudsfServiQ!l continue to meet Transnet’s requirements and any
&

specifications stipulated in the Crder. Sho

originated and furnished by

-}

ption be possible, the Supplier/Service Provider may

remove, with Transnet’s prior writh conuch Products/Services and will pay to Transnat a sum
equivalent to the purchase price. I @nspglt refuses to give such consent, the Supplier/Service Provider

shall have no liability in ges of any continved use of the infringing Products/Services after

Supplier’s/Service Provid jiien request to remove the same.

24 PROPRIETARY ATPON
All information ichNgansnet has divulged or may divulge to the Supplier/Service Provider and any

to Transnet’s business which may have come into the Suppliers/Service Provider's

other than by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
materials issued pursuant to the Order and, pending this, shall protect Transnet's rights in any such

materials. Such confidentiat information shall at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not] or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part at any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is a change in control of the Supplier/Service

Provider or the Supplier/Service Provider commits any sericus breach or any repeated or continued

Respondent’s Signature Date & Company Stamp
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material breach of its obligations under these Terms and/or Order ar shail have been guilty of conduct
tending to bring itself into disrepute, on written notice to the Supplier/Service Provider when such
work on the Order shall stop.

26.7 Transnet shali pay the Supplier/Service Provider a fair and reasonable price for iustified work in
progress, where such price reflects only thase costs not otherwise recaverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress, Payment of such price shall be in full and
final satisfaction of any daims arising out of such termination and upon such payment the
Supplier/Service Provider shall deliver to Transnet all work, including any materials, completed or in
progress. The sum payable to the Supplier/Service Provider under this o v\e will not in any event
exceed the total amount that would have been payable to the Supplier/SeWice Provider had the Order
not been terminated.

26.3 In the event of termination the Supplier/Service Provider m wall claims within 2 [two]
months of termination after which time claims will only be m ransnet considers exceptional
circumstances.

26.4 If the Products are not provided in accordance wigh an he Order shall be deemed terminated

and the Supplier/Service Provider shall com e Transnet for any costs incurred in obtaining

> the Yailure or delay in the delivery.

27 ACCESS

The SupplierfService Provider shall b e acls, omissions and defaults of its personnel or agents
who, for the purposes of the @Qrder, be treated as if they are the Supplier's/Service Provider's
employees, The Supplier/ 1 rovider shall ensure that any such personnel or agents, whilst on
Transnet’s premises, st with Transnet’s health and safety, security and system security rules and

procedures as and yph equired.

28 INSOLYVERN
If the S¢@pligh/SerWte Provider shall have a receiver, manager, administrator, liquidator or like person

app or any part of its assets or if the Supplier/Service Provider campounds with its creditors

esolution for the writing up or administration of the Supplier/Service Provider, Transnet is at
to terminate the Order or Orders forthwith, or at its oplion, to seek performance by any such

applinted person.

29 ASSIGNMENT
The Supplier/Service Provider shall not assign its obligations under an Order withouf Transnet's prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowledgement of receipt by the recipient.

Respondent’s Signature (ate & Company Stamp
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31 LAW
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
nherein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rufes are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet’s right to take
proceedings against the Supplier/Service Pravider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a courl of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive refief. If the
Supplier/Service Provider does not have a registered office in the South Africa it\\}'i% at all times maintain
an agent for service of process in South Africa and shall give Transnet the nam address of such agent

as stch may be amended, in writing, from time to time,

32 GENERAL

Completion or termination of an Order shall be without prejug rr herein which by s nature
would be deemed to continue after completion of terminatio ing but not imited to clauses 23, 24,
Refer™

be heid illegal or unenforceabie, the validity or

Frror! Reference source not found., 25 and Erro ce source not found.. Headings are

included herein for convenience anly. If any Ter
enforceability of the remaining Terms shall not cted. No failure or delay by Transnef to enforce any
rights under these Terms will operate as a of by Transnet. All rights and remedies available to
either party under these Terms shail i ang to, not to the exclusion of, rights otherwise available at

faw.

33 COUNTERPARTS

These Terms and congfiops be signed in any number of counterparts, all of which taken together
e

shall constitute o n
such caunterQ
&
&

me instrument. Any party may enter into this agreement by signing any

Respondent’s Signature Date & Company Stamp
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By signing this RFQ document, the Respondent is deemed to acknowledge that
hefshe has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at of this day of 20

'\

NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

N, 7 Website

Transnet urges its clients, suppliers and the general pubiic
to report any fraud or corruption to
TIP-OFFS ANCNYMOUS : GBOC 003 056

Respondent’s Signature Date & Company Stamp
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respendent’s bank verifying banking delails

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Me(‘ers [where
applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CM9 | e chaiWe]
4. Certified copy of Share Certificates [CK1/CK2 if CC} %

5. A letter on the company’s letterhead confirm physic @v al addresses
6. Original valid SARS Tax (learance Certificate

7. Certified copy of VAT Registration Certi

8. Certified copy of valid Company Regi

(o

n Certificate [if applicabie]

9. A signed letter from your audj buntant confirming most recent annual furnover

figures

egistration Number or ID Number if a Sole Proprietor

~ felity [v]  CC Trust - Ptyltd - Limited ' Partnership Sole E_’_rcj‘priétor”;

AT number [if registered] 0 o '
Company telephone number ---_;_:'5::5::;;1.'::.':'

_Company fax number
. ‘Company email address

Company website address

Bank name Branch & Branch code

Account holder . o Bank account number

Postal address

Physical Address -~ LD e

Respondent’s Signature Date & Company Stamp
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..... COde
Contact person ... .. G e T e e
Designation - L e
Telephone :;-Z::;'::. Ll e e T e e T
Fail T

Annual turnover range [last financial year] <R5m . R5-35m - > R35m

Does your company provide Products Services \\ E Both

Arez of delivery National Local
Is your company a public or private entity Private ...

Does your company have a Tax Directive or IRP30 Certificate Na

Main product or services [e.g. Stationery/Consulig

Complete B-BBEE Ownerstiip Detalls;

Y% Black . e % Black e . PP ot s
ownership %o Disabled Black ownetship HEEEE

No

Does your company have a B-BB

How many personnel dogs the ploy Permanent Part time

If your are an existing Vend, el please complete the following:

Transnet co

CoNGa ber

Tranhg er Division oo

Designation

Signature o Date

Respandent’s Signature Date & Company Stamp
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

1t is hereby certified that - \‘

(name of company)}

attended the information briefing session i zf the proposed Service to be rendered in terms
of this RFQ ON oo 2014.6

Respondent's Signature Dale & Company Starng
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TRANSNET

delivering freight refiably freight roif

SPECIFICATIONS APPLICABLE FOR PEST CONTROL SERVICE CONTRACTS

1. PEST CONTROL : SCOPE OF WORK

The service performed must be according to set requirements. All design t&i areas {0 be monitored
and checked as per agreement. An integrated pest control programme be based on:

@
L]
&
@

Regutar inspection of high risk areas. V

Implementing prevenialive measures.

Using the entire spectrum of avallable control measures,

Correctly identifying the pest and accessing the degres tion in order to take into account
biclogy and habits of the organism.

Evaluating the success of all measures.

2. REQUIREMENTS

2.1

Treatments Methods.
Spraying, rodent bait, chemical d fogding.

272 Areas of Treatment
Offices, kitchens, ealing §eas, ge rooms and surrounding environment,
2.3 Pest Coverage
Cockroaches, agh, m ates, flies, terminates, booklice, spiders, etc.
2.4 Documem
Comple ch visit, the pest controt officer will present to the Risk Office a written
repor
2.5 ocuments
py of certificate of registration by the Department of Agriculture as a Pest
Controfier,
@ eporting
Completed at the time service by the Pest Control Officer and reviewed with the Risk Office
following each visit,
2.7 Emergency Service
Response within 8 hours and service perforimed from Monday to Friday 07h30 to 168h00.
2.8 Safety

A division of Transnet

The treaiment chemicals used must be human friendly {can be used during working hours)
taking into consideration people with respiratory medical conditions {asthma etc.).

Pest Cantrol Officers must wear safety boots/shoss at all imes when conducting the services,
hearing protection must alsc be provided as some areas have high noise levels.

www.transnet.net

SOC Ltd Registration No 1980/000300/06
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defivering freight rellably freight rail

2.9 Balt stations installations in administration buildings.

210 Crawling Insects
@ Kitchens - in Admin buildings

“ fating areas - (workshops)

o Cffices — Admin and inciuding in Workshops \\

a Change Rooms — (all Business units)

o Store Room ~ (all Businsess units)
TREATMENT AREAS FREGQUEN
ADMIN/OFFICES BLOCKS Quarter]
WORKSHOP GFFICES Quay
ABLUTION BLOCKS Qua %
KITCHENS ;’
EATING AREAS — workshops uarierly
SECURITY OFFICES | N arterly
CLINIC . ) Qrterly

ADDITION TO THE CONTRACT SHALL ALSO

3. THE FOLLOWING TERMS AND CONDICIONSMI
APPLY:- (J

3.1 BREACH OF CONTRACT

(i be allowed lo lerminate the contract by giving 30 {thirty) days
. hot be according to the laid-down specifications, and the client’s

The client, Transnet Freight
notice should the servic
full satisfaction.

3.2 RETENTION FEE

Transnet shgf o d to retain 10% of the total value of an invoice for a particular month, should it
be discover al the service rendered did not meet Transnet's requirements, or wherg a service
was n A pro rata amount will be determined to caleufate an amount equal to the cost of

uid have been incurred to render such a service, for the work not rendered. Such
be refained from the retention amount and any difference will be refunded to the

SanNCtor. Should the retention amount be less than the amount incurred, Transnet shall withhold the
ﬁdditio Famount from the subsequent invoice payment,

3.3 PAYMENT

Al suppliers shall be paid within 30 days from date of receipt of invoice by the Transnet Freight Rail
Accounting, Johanneshurg office, following acceptance of service by Transnet Freight Rail.

An original invoice, must be submitted with a signed "ORIGIMNAL SERVICE / TREATMENT
REPORT” quoting the Station Mame, Building Asset Number, Purchase Crder, and Contact
Number.

3.4 FREQUENCY OF TREATMENT

The service is to be provided on a gquarterly basis (every three months) and a certificate of
treatment/completion reflecting each building is to be provided upon completion of the treatment,

www.transnet.net

A divicion of Transnet S50C Led Registration No 1990,/000900/06
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3.5 BUILDINGS TO BE TREATED

The buildings to be treated are those reflected in the aftached analysis form ‘hich is an integral part
of the specification document, ‘

K\

A4 t.net
A division of Transnet SOC Ltd Registration No 1990,000800/06 waw.transne
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PEST CONTROL

SHALLCROSS

2014 - 2018

Quarter one

Quarter two

Guarter three

Quarter four

2815 - 2016

Giuarter one 2 5
Guarter two Q/ R
Quarter { Q .
Qé}&g’i@,ﬁﬂm o
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Transnet General Bid Conditions — Services

[January 2014}

i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.5
1.16

1.11
1.1z

Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;
Bid Document{s) shall mean a reference to a Request for Proposal or Request for Quotation;
Day shall mean any day other than a Saturday, Sunday or public holiday;

Respondent(s} shall mean a respondent/bidder te a Bid Document; \

RFP shall mean Request for Proposal; \

RFQ shalf mean Request for Quotation; *

RFX shall mean RFP or RFQ, as the case may be; V

Services shall mean the services reguired by Transnet a %ts Bid Document;

Service Provider shall mean the successful Responde

Tax Invoice shall mean the document as requirdyl by Seclion 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to timgg

Transnet shall mean Transnet SOC Liggd Cwnred Company; and

P of the Value-Added Tax Act, 89 of 1991, as may be

VAT shall mean Value-Added T

amended from time to time.

2z GEMERAL
All Bid Documents and s chtracts and orders shall be subiect to the following general conditions

as laid down by Tran are to be strictly adhered to by any Respondent to this RFX.

3 SUBMISSIOQ? CUMENTS
31 A w It hereinafter include reference to an RFP or RFQ, shali be submitted to Transnet no
{

S

3.3

e closing date and time specified in accordance with the directions issued in the Bid

SCUﬁnts. Late Bids will not be considered.

Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

Respondents must note that the originat Bid forms must be completed for submission and not a

reprocessed copy thereof.

Page 3 of 11



Transnet General Bid Conditions — Services
January 2014]

4.3 Only if insufficient space has been allocated for a paricular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of payment when submitting their
Bid will be considered. \\

W time within the requested

r a specified additional period. In

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Tran

validity period after the closing date of the RFX,

6.2 Respondents may be requested fo extend their validj
such instances, Respondents will not be allowed go ch y aspect of their Bid, unless they are
able to demoenstrate that the proposed cha is as & direct and unavoidable consequence of

Transnet’s extension of the validity perio

SITE VISIT / BRIEFING SESSION
Respondents may be requested to atiend (i) e visit where it is considered necessary to view the site

prior to the preparation of Bids, o (i) & briefing session when Transnet deems it necessary o provide

Respondents with additional tion relevant to the compilation of their Bids. When such visits or

sessions are indicated in the Bid Document, Respondents are obliged to attend these

meetings as failure { wilbresilt in their disqualification.

CLARIFICAT% THE CLOSING DATE
Should clffigftion bE required on any aspect of the RFX hefore the dlosing date, the Respondent must

dire? 7S to the contact person identified in the Bid Document.
g S UNICATIOM AFTER THE CLOSING DATE
S

¢

After The closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Coundil.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acguisition Coundil, Respondents may at any iime
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of & Bid shall take piace between
Respondents or other potential service providers or any member of the Acquisition Coundcll or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successfil Respondent(s). A Bid, in respect of which any such unauthorised

communication has accurred, could be disqualified.
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Transnet General Bid Conditions ~ Services

[January 2014]

i1

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure ta

submit mandatory returnable schedules / documents will result in disguatification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

&} enter into a formal contract when called upon to do so within such period as Transnet may
specify: or \\

b} accept an order in terms of the Bid;

) furnish satisfactory security when called upon o do so for fulfilmet of the contract; or

d) comiply with any condition imposed by Transnet, %V

Transnet may, in any such case, without prejudice tg % legal remedy which it may have,

proceed to accept any other Bid or, i it is necassary tOgo sgf call for Bids afresh, and may recover

from the defaulting Respondent any additicnal exfnse incurred by Transnet in calling for new offers

or in accepting a less favourable offer,
If any Respondent, who has submitieg i d/for concluded a contract with Transnet [hereinafter

Q the capacity of agent or subcontractor who has been

referred to as the Service Provi

associated with such Bid or coniflact:

a) has withdrawn suchyid aftelthe advertised date and hour for the receipt of Bids; or

b} has, after hang

when callg u

tified of the acceptance of its Bid, failed or refused to sign a contract

o 5o in terms of any condition forming pait of the Bid Documents; or

C) ny contract resulting from such Bid in an unsatisfactory manner or has
condition of such contract; or
d} ed, promised or given a bribe in relation to the obtaining or the execution of such
act; or
has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person: or
f) has made any misieading or incorrect statement either

(i} in the affidavit or cerlificate referred to in clause 18 [Nofice fo Unsuccessfil

Respondenfs], or
(i} in any other document submitted as part of its Bid submission
and is unable to prove fo the satisfaction of Transnet that
° it made the statement in good faith honestly believing it to be correct; and

® before making such statement, it tock all reasonabie steps fo satisfy itself of its

correctness; or

a) caused Transnet damage, or to incur costs in order to meet the Service Provider's

reguirements which could not be recovered from the Service Provider:

h) has litigated against Transnet in bad faith;

Page 5 of 11



Transnet General Bid Conditions — Services
[January 2014)]

i3

14

i5

is

i} has been found quilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
1 has been included as a company or person prohibited from doing husiness with the public

sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist hgs been taken, may make

representations to the Chief Financial Officer of Transnet SQC Ltd, whose &i ion shall be final.

124 Any disqualification [Blacklisting] imposed upon any person or e e of company, may also

apply to any other enterprise under the same or different name disquali
or company [or associates thereof] and may also be applie agyhit or employee of the person

ted persons or enterprise

or enterprise or company concemned.

CURRENCY

All monetary amounts referred to in a Bid respons in Rand, the currency of the Repubiic of South

Africa [ZAR], save to the extent specifically perm the RFX.

PRICES SUBJECT TO CONFIRMATL

14.1  Prices which are quoted subject W confPmation will not be considered.

14.2  Fim prices quoted for ation of any resulting order and/or contract will receive precedence over

prices which are suj ation if this is in Transnet’s best interests,
ALTERATIONS M RESPONDENT TO BID PRICES
All alterations gadeNoy © espondent to its Bid price(s) prior to the submission of its Bid Documents must
incorrect figures and words where required and by inserting the correct figures and

words ems concerned. All such alterations must be initialled by the person who signs the Bid

railure to observe this requirement may result in the particular item(s) concerned being
the matker of the award of the business.

EXCHANGE AND REMITTANCE

16.1  The Respondent should note that where the whole or a portion of the contract or order value is 1o be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
cverseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
againsl any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent wheo desires to avaii itself of the aforementioned facdiiity must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

atso furnish full details of the principals to whom payment is to be made.

Page 6 of 11
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17

i8

19

20

164  The South African Reserve Bank’s approval is reguired before any foreign currency payments can be

made to or on behalf of Respondents.

16.5  Transnet will not recognise any claim for adjustment of the order andfor contract price if the increase

in price arises after the date on which agreement on an overali Rand contract has been reached.

16.6 Transaet reserves the right to request a pro-forma nvoice/tax invoice in order te ensure compliance
with the contract and Value-Added Tax Act no. 85 of 1991 [VAT Actl.

ACCEPTANCE OF BID

17,1 Transnet does not bind itself o accept the lowest priced or any Bid. \\

172 Transnet reserves the right to accept any Bid in whole or in part.

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be ho hy these General Bid Conditions
and any contractual terms and/or any schedule of “Special i ¢ atherwise which form part
of the Bid Documents, @

17.4  Where the Respondent has been informed by Transnet % fnessage or email of the acceptance of
its Bid, the acknowledgement of receipt transmil§ed shall be regarded as proof of delivery to the
Respondent.

NOTICE TO UNSUCCESSFUL RESPONDEN Q

Unsuceessful Respondents shall be adffised 1t ing that their Bids have not been accepted as soon as

possible after the closing date of the Bi ard of business to the successful Respondent all unsuccessful

Respondents shall be informe name of the successful Respondent and of the reason as to why their

Bids have not been succe

TERMS AND CO CONTRACT

19.1 The 5 rov@2r shall adhere to the Terms and Ceonditions of Contract issued with the Bid

ether with any schedule of “Special Conditions” or otherwise which form part of the
ouid the Respondent find any conditions unacceptable, it should indicate which conditions are
a, unacceptable and offer amendments/ alternatives by written submission on s company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or atherwise, as the case may be.
CONTRACT DOCUMENTS

20.1  The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of "Special Conditions” which form part of the Bid Documents.

20.2  The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,

subject to alf additional amendments and/or special conditions thereto as agreed to by the parties.

20.3  Should Transnet inform the Respondent that a formal contract will be signed, the abovementicned
documents together with the Respondent’s Bid response [and, ¥ any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domictium citandi ef executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is

empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

'\

on its behalf in all matters relating to the contract,

IDENTIFICATION
If the Respondent is a company, the full names of the directors shall be stated in W§g Bid. If the Respondent
is a ciose corporation, the full names of the members shall be statd kd. If the Respondent is a
partnership or an individual trading under a trade name, the full na = partners or of such individual,
as the case may be, shall be furnished.
CONTRACTUAL SECURITIES
23.1  The successful Respondent, when calied 0 dso, shall provide security 1o the satisfaction of
Transnet for the due fulfilment of a or order. Such security shall be in the form of an
advanced payment guarantee [AR: h performance bond {Performance Bondd], as the case
may be, to be furnished by an @pproved Dank, building society, insurance or guarantee corporation
carrying of business in Sough Afri
23.2  The security may be ap whole or part at the discretion of Transnet to make good any t0ss or
damage which Ty incur in consequence of a breach of the contract or any part thereof.
23.3  Such securi shall be an amount which will be stipulated in the Bid Documents.
23.4  The sugressi§y R ndent shall be required to submit to Transnet or Transnet's designated official
the gfrecifie urity document{s} within 3G [thirty] Days from the date of signature of the contract.
X o gfurn the securities within the prescribed time shali, save where prior extension has been
entitle Transnet without notice to the Service Provider to cancef the coniract with immediate
e
23.5 PAdditional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.
DELETION OF ITEMS TO BE EXCLUDED FROM BID
The Respondent must delete items for which it does not wish to tender.
VALUE-ADDED TAX

25.1  In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted hy the Respondent are to be exclusive of VAT which musl be shown separately at the
standard rate on the Tax Invoice.

25.2  In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

stich Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission” for the

Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTYS REGARDING PAYMENT

26.1

27

27.2

27.3

Method of Payment

a) The altention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price{s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals, \\

C) The Respondent is required to give full particulars of the ten t will be applicable to is
alternative offer{(s) and the finandial merits thereof Wl be ev&uated and taken into

consideration when the Bid is adjudicated.
d) The Respondent must, therefore, in the first insiz er strictly in accordance with clause

@ bve may preclude a Bid from further

NOTE: The successful Respondent [the & e videri, where applicable, shall be required to

26.1a} above. Failure to comply with clause 24

consideration.

furnish a guarantee covering any ad ments, as set out in dause 23 above [Contractual

Securities],
Conditional Discount

Respondents offering priceQwhich subject to a conditional discount applicable for payment within

& specific period are to at the conditional period will be calculated from the date of receipt by

Transnet of the ZErvic videir's month-end statement reflecting the relevant Tax Invoice(s) for

payment purg@scW€orogeled the conditions of the order or contract have been fulfilled and the Tax

Invoice is cRgrecNl | respects in terms of the contract or order. Incompiete and/or incorrect Tax

Invoj e returned and the conditional discount period will be recalculated from the date of

Fec f the correct documentation.

Y REQUIREMENTS
Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to

purchase such services as may be required to meet the emergency outside the contract if immediate

delivery can be offered from any other source. The “Tolal or Partial Failure fo Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Confract will not be applicable in these

circumstances,

SPECIFICATIONS AND COPYRIGHT

28.1 Specifications
The Respondent should note that, unless notified to the contrary by Transnet or 2 designated official
by means of an offical amendment to the Bid Documents, it is reguired to tender for the Services
strictly in accordance with the specifications supplied by Transnet,

28.2 Copyright \\

Copyright in plans, drawings, diagrams, specifications and ciocum%mpiled by the Service
Provider for the purpose of contract work shall be governed by theq@tefectu® Property Rights section
in the Terms and Conditions of Contract. l E

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1  Bids submitted by foreign principals may be forgarde v by the principals or by its South
African representative or agent to the Secret he Acquisition Council or to a designated official
of Transnet according to whichever officer dtified o the Bid Documents.

28.2 In the case of a representative or a pn proof rmust be submitted to the effect that such
representative or agent has beegfdu rised to act in that capacity by the principal. Failure to
submit such authorisation by theNgpregghtative or agent shall disqualify the Bid.

29.3  When legally authorise apare and submit Bids on behalf of their principals not domiciled in the

: sentatives or agents must compile the Bids in the names of such
anwehalf of the latter.

29.4 atives or agents of a successful foreign Respondent must when so reguired

contract in the name of their principals and must sign such contract on behalf of

ary such case a legal Power of Attorney from their principals must be furnished to

the South African representative or agents authorising them to enter into and sign such

~ a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed

outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provinciat and local divisions of the
Supreme Court. of South Africa.

b} The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

C} If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of & confract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domiciiium citandi ef executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFTL:

aj funds are to be transferred to the credit of the foreign Service Provider's account at a bank in

South Aftica, in which case the name and branch of such bank shall he furnished; or

D) funds are to be transferred to the credit of its South African agent or representative, it which

case the name and branch of such bank shall be furnished,

30 CONFLICT WITH BID DOCUMENT \\

Should a conflict arise between these General Bid Conditions and the Bid Doculent issued, the conditions

stated in the Bid Document shall prevail. V

000000000000
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such wordx‘ phrases shall have the
i

meaning assigned thereto in this clause, except where the context clearly re s otherwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its associated leg®and/or annexures andfor
appendices, including the Work Order(s), specificatio e Services and such special
conditions as shall apply to the Agreement, togethy @ seneral Tender Conditions and any
additional provisions in the associated bid docgmentNggglred by the Service Provider [as agreed

i writing between the Parties], which collagliy8y and exclusively govern the provision of Services

by the Service Provider to Transnet;

all Intelfectual Property introduced and required by

2.3  Background Intelectual Propgfty
i glons under the Agreement owned in whole or in part by
or licensed to either Party oRytheir @ffiliates prior to the Commencement Date or developed after

the Commencement Da & pursuant to the Agreement;

2.4  Business Day ndays to Fridays between 07:30 and 16:00, excluding pubiic holidays

as proclaimeghin oy rica;
2.5 Comm @ ate means [ @], notwithstanding the signature date of the Agreement;
26 € kaf Information means any information or other data, whether in written, oral,

tc or in any other form such as in documents, papers, memoranda, correspondence,

ks, reports, drawings, diagrams, discs, articles, sampiles, test results, prototypes, designs,

lans, formulae, patents, or inventor's certificates, which a Party discioses or provides to the other
Farty [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of Es premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:
a} information relating to methods of operation, data and plans of the disclosing Party;
b} the contents of the Agreement;

c} private and personal detalls of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities:
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2.7

2.8

2.10

2.11

2.12

1)) information relating to the past, present and future research and development of the

disclosing Party;

a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the discfosing Party where an onus rests on the

disclosing Party to maintain the confidentiatity of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i technical and scientific information, Know-How and trade sccrets of a disclosing Party

including inventions, applications and processes; \
)] Copyright works; \
L9} commercial, financial and markeling information:

)] data concerning architecture, demanstrations, tools Wues, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, \ nd  technical requirements and

specifications of the disclosing Paity;

n} information concerning faults or d n goods, equipment, hardware or software or the

incidence of such faults or defe @ d
Q) information concerning t@ Fees and / or costs of the disclosing Party or its

autharised Subcontr eir methods, practices or service performance levels
actually achieved;

Copyright means { ht in expressions, procedures, methods of operations or mathematical

concepts, comp codes, compilations of data or other material, literary works, musical

works, artistd nd recordings, broadcasts, program carrying signals, published editions,

ans any breach of the obligations of either Party [inciuding but not fimited to
Ui ental breach or breach of a fundamental term] or any Default, act, omission, negligence or
ment of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materiais developed,
writfen, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will inciude the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fecs for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to dme;
Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.421

2.22

2.23

4
>
2.25
2.26
2.27

intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property:

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Froperty and its exploitation as well as ail other Confidential Information generaily relating to
Transnet’s field of technelogy, including technical infermation, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concermning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;
Parties mean the Parties (o the Agreement together with their su wgries, divisions, business

units, successors-in-title and their assigns;
Party means either one of these Parties;
Patents mean registered Patents and Patent application cWfier have proceeded fo grant,

& Nocesses in all fields of technology;

ar employees of one Party during the termWf the Agreement, for which purpose authorised

and includes a right granted for any inventions, prog

Permitted Purpose means any activity or process indertaken or supervised by Personnel
disclosure of the other Party's Canfidergy foiNggtion or Inteliectuat Property is a prerequisite in

order to enable such activity or proggas e accomplished;

Personnel means any partn &, agent, consultant, independent associate or supplier,

Subcontractor and the staffiffof suc beontractor, or other authorised representative of either
Party;

Purchase Order{s s official orders issued by an operating division of Transnet to the

ravision of Services;

1. the Service(s) provided to Transnet by the Service Provider, pursuant to

the WordSQrdP8) in terms of the Agreement;

e vel Agreement or SLA means the processes, deliverables, key performance

s and performance standards relating to the Services to be provided by the Service
ider;

Subcontract means any contract or agreement or proposed contract or agreement between the

Service Provider and any third party whereby that third party agrees to provide to the Service

Pravider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materfals means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methiods, processes, concepls and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.29

2.30

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

YAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service t\ ransnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1

Clause headings in the Agreement are included for ease a e only and do not form part of

the Agreement for the purposes of interpretation o her purpose. No provision shall be

ither Party hereto by reason of such

construed against or interpreted to the disadgantacN

Party having or being deemed to have str or drafted such provision.

Any term, word, acronym or phrase the Agreement, other than those defined under the

its plain English meaning, and those terms, words,
acronyms, and phrases used j ent will be inferpreted in accordance with the generally

accepted meanings accorde

A referena articular gender incorporates a reference o the other gender,

4 NATURE ARND O

4.1

repimient is an agreement. under the terms and conditions of which the Service Provider will

I for the provision to Transnet of the Services which meet the requirements of Transnet,
e delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

>
4.7
4.3
4 4
4.5

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Qrders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Crdes(s).
Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement,

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Grder(s), in accordance with procedures set out in clause 29 [Amendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
sflent on the matter, the torm, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

Fime will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the refevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnei and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shali be extended by a period equal to the peried of

that delay.

5 AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed to constitute artnership between the
\ S

Parties, ar constitute or be deemed to constitute the Parties as a

.Wr into an agreement in the
ng on the other's behalf; or

it i any way or for any purpose

s or employees of ong

another for any purpose or in any form whatsoever,

Neither Party shall he entitled to, or have the powar or auth

name of the other; or give any warranty, representatio
create any liability against the other or hind the

whatsoever.

6 WARRANTIES

6.1
>

6.7

6.3

The Service Provider warrants to Tragsn at:

‘@

Agreement is executefll by a AP authorised representatives of the Service Provider;

a) it has full capacity and enter intc and to perform the Agreement and that the

) it will discharg ons under the Agreement and any annexure, appendix or

schedule her all due skill, care and diligence;

C) it will C sponsible for the payment of remuneration and associated benefits, if

e with any applicable faws and regulations;

; procure licences for Transnet in respect of all Third Party Material detailed in the
Pork Crder(s}, and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e} the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warranis that it will perform its obligations under the Agreament in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonabie prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 befow, in the event that the Service
Provider falis to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at s expense remedy any such non-

conformance as sooh as possible but in any event within 36 [thirty] days of notification by
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6.4

6.5

6.5

6.7

6.8

6.1G

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
confermance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 fthirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

&s\ proposed by Transnet
pursuant to clause 6.5 above, including but net limited to any cogp inWlications or any disruption
or defay in the performance of the Services. The Parties agreg that anyS§hanges o the Services,
inciuding the charges for the Services or any timetables for Me Services, will be agreed

in accordance with the change control procedure, clause 29 fAmendment and

The Service Provider shall advise Transnet of the effects of any

Change Controf],
The Service Provider watrants that:

a) it has, using the most upt&da@ available, tested for [and deleted] all commonly

known viruses in the Materials a all viruses known by the Service Provider at the date

)

D) at the time of deliveflf to Tramefict, the Materials do not contain any trojan horse, worm,

of the relevant Work Orde

lagic bomb, timesbom door, trap door, keys or other harmful components.

The Service Provide s that, in the event that a virus is found, it will at its own expense use

its best endea - Transnet in reducing the effect of the virus and, particularly in the
event that g causes lass of operational efficiency or loss of data, to assist Transnel to the

ate such losses and to restore Transnet to its original operating efficiency.

Privider undertakes to comply with South Afiica’s general privacy protection in terms
ction 14 of the Bil of Rights in connection with the Agreement and shall procure that its
er el shali observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto,

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possibie, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable} to railway safety requirements andfor regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as appiicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related achivities,

including the coordination of such activities across all parts of its organisation.
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7

TRANSNET'S OBLIGATIONS

7.1

7.2

2.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's aperations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internat security rules and requirements and subject to the ohservance by the Service Provider of

its confidentiafity obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires n

accordance with ciause 7.1 above.

Subject to dause 14 [fService Provider’s Personnel] Transnet agr-&\o nrovide the Service

Provider or its Personnel such access to and use of its facilities as essary to aliow the Service

Provider to perform its obligations under the Agreement. V

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:
aj respond promptly to all complaints and gnguing m Transnet;

b) inform Transnet immediately of a or compigint arising in relation to the provision

of the Services;

<) conducet its business in a ndl manner that will reflect positively upon the Service

Provider and the Servife ProY Services;

d} keep full recorgs cle giicating all transacticns concluded by the Service Provider

rmance of the Services and keep such records for at feast 5 [five] vears

ey 2 d appail times maintain in full force and effect, any and all licences, permits and

usiness and activities of the Service Provider;

serve and ensure compliance with all requirements and obligations as set out in the

labour and related legislation of South Africa, including the Gccupational Health and Safety
Act, 85 of 1993;

a) comply with all applicable environmental legislation and reguiations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable cerlifications, ncluding but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any daims which Transnet may have for damages against the
Service Provider.

The Service Provider acknowledges and agrees that it shall at all times:

al render the Services and perform alt its duties with honesty and integrity;

b} communicate openly and honestly with Transnet and demonstrate a commitment {o

performing the Services timeously, efficiently and to the required standards;
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)

d)
)

f)

g)

h)

b

AND
B-BBE

a}

b)

PLEATE Bod Wb s e

endeavour to provide the highest possible standards of service and professionalism, with a
reascnabie degree of care and diligence;

use its best endeavours and make every diligent effort o meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 - Fguality and Diversityl,

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Progder is unable to comply
with the provisions of this dlause, the Service Provider will advi &ransnet of the delay and

the reasons therefor and will keep Transnet informed ress made regarding the

enquiry;

when requested by Transnet, provide clear and ag NI ation regarding the Service
Provider's own policies and procedures, iy kKnow-How and other Confidential
Information, except where a non-disclosurd hking has been entered into between

the Parties;
not allow a conflict of interest t lopQetween its own interests [or the interests of any

of its other customers] and (hg sts of Transnet;

not accept or offer, duce or promote the acceplance or offering of any

gratuity, enticement, @ncentive or gift that could reasonably be regarded as bribery or an

affempt to othergise e due influence over the recipient;

not mistead Net or its officers, employees and stakeholders, whether by act or

exge 0 damage or tarnish Transnet’s reputation or business image; and

I diately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

ich it becomes aware in connection with Transnet or the provision of Services.

SOCIO-ECONOMIC OBLIGATIONS

E Scorecard

Transnet fully endorses and supports the Broad-Based Black Foonomic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation fo redress the imbalances of the past. It is alsc a fundamental
requirement of the RFP that the Service Providerupplier also coniributes to the Supplier
Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated persen defgils of its B-BBEFE status in terms of the latest
Codes of Geod Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.,

The Service Provider undertakes o notify and provide full details to Transnet in the event

there is;
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d)

e}

9.2 B-BBE
a)

9.3  Supph

AL D Ve U REGUL

(i) a change in the Service Provider's B-BBEE status which is less than what it was at

the time of its appointment including the impact thereof; and

)] a corporate or internal restruciure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Natwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEF status) which
Transnet may request on writhen notice within 30 {thirty} days of such request. A failure to
provide such dala shall constitute a Service Provider Default ‘\‘ may be dealt with in

accordance with the pravisions of clause 19Error! Reference sburce not found..

In the event there is a change in the Service Provider'g3-BBEE SMetus, then the provisions
of clause 19Errort! Reference source not found. shiRaa

Q

levels. To this end, the Service Provi undertakes to provide Transnet with a B-BBEE

E Improvement Plan

Transnetl encourages its Service Providers antly strive to improve their B-BBEE

Improvement Plan to indicate th et W which their B-BBEE status will be maintained or

improved over the contract pegio per Annexure ... of the RFP.

The Service Provider shal uration of the Agreement, comply with the B-BBEE

Improvement Plan.

The terms of tge B-B mprovement Plan and monefary value of the commitments

thereunder s {untess otherwise agreed in writing} be less or less favourable than

ardle prgent Implementation Plan

a} IrRadcMgm to the Supplier Development Plan which the Service Provider provided as part
k‘ b

<KX

id, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet

¥th a Supplier Development Implermentation Plan [the Impiementation Plan] setting
out the nature, extent and monetary value of the Service Provider’s commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and wverification of the Service Provider’s compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45

(forty five} days from the signature date of the LOI/LOA.

The Parties undeitake to negotiate in good faith with a view o agreeing the content of the
Implementation Plan by no later than 45 {forty five} days as aforesaid {or such later date
as Transnet may consent to in writing).

If the Parties {acting reasonably and in gocd faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

15Error! Reference source not found. shall apply.

The Supplier’s Implementation Plan shall include, but not be limited to Technology transfer,
New skills develepment, Job creation, Job preservation, Small business promotion and

Rural integration and regional development.
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9.4

9.5

e) The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less faveurable than
the commitments made by the Service Provider in the Supplier Development

Impiementation Plan.

Green Economy/Carbon Foolprint

a) In addition to the Supplier Deveiopment and B-BBEE commitments that the Service
Provider makes, the Seirvice Provider has in ils bid provided Transnet with an
understanding of the Service Provider’s position with regard o issues such as waste
disposal, recycling and energy conservation.

Reporting \\

@} The Service Provider shall moniter, audit, and record | uditabie manner, its own

impiementation and compliance with the B-BBEE Inqovemen® Plan and the Supplier
ract Manager with such

Development Implementation Plan and  provige
information as the Contract Manager gsoflably  reguest  concerning  the
implementation of the B-BBEE Improvelg an and the Supplier Development

Implementation Plan.

b} The Service Provider shall, eve =} months from the Commencement Date and

within 7 (seven) days of the e the calendar month of that 3 (threa} months period,

oniforing purposes only) in respect of each of the

C) i € Development division, shall, every 6 (six) months from the

thB-BBEE Improvement Plan and Supplier Development Tmplementation Plan.

Ppst verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet’s Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
) Without prejudice to the Transnet’s rights under the Agreement:

(i} if the Contract Manager and/or Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Impiementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Pravider to remedy such non-compliance and the time period

within which such steps must be taken;
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(ii} If such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i5y  Trensnet may at any time request a2 meeting with the Service Provider to consider
any non-compiiance reported fo it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not fo have met the B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improve‘&\t Plan and the Supplier
Development Implementation Plan, and/or is found fo be fudulent in submitting the

reports, then Transnet shall impose a non-compliance penalty aNgrovided for in clause 9.6
N i’l H

below or shall be entitied to terminate in terms of cla 9.

For the sake of completion of its contractu , the Service Provider shall be

obliged to complete all the undertakings m xrihe B-BBEE Improvement Plan and
the Supplier Development Implementsgion to 6 months before the Termination
Date.

Penalties Q
Non Compliance Penalties:

aj

If the Service Proviffer fail™e any time, to achieve its commitments under and in

accordance  wilgy th EE Improvement Plan and the Supplier Development

{"a Non Compliance”}, the Service Provider shall, subject to Clause
e Penalty Capl, pay a Non Compliance penalty (“Non Compliance

Pe L0 Transnet in respect of such Non Compliance at the applicable rate {“Applicable

t asyfPescribed in clause 9.6(i) below.
i on Compliance Penalties shall be calculated as a percentage of the Contract Value

% and accrue at the Applicable Rate per month until;
% {ii} the date on which the Service Provider has remedied such Non Compliance by

b)

complying with the Supplier Development Implementation Plan and/cr the B-BBEE

Improvement Plan (as applicable); or if carlier

{iify  the Agreement being terminated.

Applicable Rates of Non Compliance Penailties (for Large Enterprises Only):

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shall accrue at the following Applicable Rates:

(i} for the first month {or part thereof), a rate of 0.25% (one guarter per cent);
{ii) for the second month (or part thereof}, a rate of 0.5% (one half a per cent};
(iiy  for the third month (or part therecof), a rate of 1.0% (one per cent);

(iv)  for the fourth month (or part thereof), a rate of 1.25% {one and one quarter per

cent); and

{v} for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a

half per cent].
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) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

following Applicable Rates:

th for the first month (or part therecf), a rate of 1.0% {one per cent);

(i) for the second month (or part thereof), a rate of 1.5% (cne and a half per cent);
(ii)  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv)  for the fourth month {or part thereof), a rate of 2.5% (two and a half per cent);

and

{v) for any period of Non Compliance after the fourth month, a rate of 3% (three per

d) The maximum amount of the Service Provider's liahility to paySQon Compliance Penalties

under this clause 9.6 shall not exceed:
(i} in the case of the Supplier Development £ tion Plan, 5% (five per cent} of
the Contract Value: and

(i} in the case of the B-BBEE Impfpveme n, 5% (five per cent) of the Contract

cent).

Non Compliance Penalty Cap {(for Large Enterprises):

Value, {each a Nor: Compli

Applicable Rates of Non Complian afties (for Q5Es and EMEs):

e} In relation to the Supplie @

shall apply annually affthe rd 0.5% (one half per cent);

pent Implementation Plan, Non Compliance Penalties

) In relation to thg B-BE rovemnent Plan, Non Compliance Penalties shall apply annually

at the rate oG (one half per cent}.
Non Compligfice ity Cap {for QSEs and EMEs);

TR amount of the Service Provider's lizbility to pay Non Compliance Penalties

URder Wip Ulause 9.6 shall not exceed:
i case of the Supplier Development Implementation Plan, 1.5% {one and a half per

nt} of the Contract Value; and

Contract Value, {each a Non Compliance Cap).

in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
&
S

Mon Compliance Penally Certificate;

i} If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.

k) A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set cut in a Non Compliance
Penalty Certificate:

i the dispute shalt be resolved in accordance with the provisions of the Agreement;
and

{if} if pursuant to that referral, it is determined that the Service Provider owes any
ameount to Transnet pursuant to the Non Compliance Penalty Certificate, then the

Service Provider shall pay such amount to Transnet within 10 (ten} Business Days of
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the determination made pursuant fo such determination and an accompanying valid

Tax Invoice,

Payment of Non Compliance Penalties:

16

11

i Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a vaklid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue & valid Tax Invoice to the Service Provider for Non Compliance
Penaities accrued during any relevant period, those Non Compliance Penallies shall be

carried forward to the next period.

&% after receipt of a valid
Tax Invoice from Transnet, failing which Transnet shall, guitout prejudice o any other

rights of Transnet under the Agreement, be entitled tgcall for
any form Transnet deems reasonable and/or approprichg.

mphance Penalties within the time

m) The Service Provider shall pay the amount due within 10 (ten

yment which may be in

n} Should the Service Provider fall ¢ pay an
indicated in above {(as applicable), Transnet §all befentitied to deduct the amount not paid

by the Service Provider from the accouf§ of the W vice Provider in the ensuing month.

o)) The Non Compliance Penalties sgi this Clause 9.6 are stated exclusive of VAT. Any

VAT payable cn Non Compi Ities will be for the account of the Service Provider.

FEES AND EXPENSES

10.1  In consideration of the proWgon gF the Services, Transnet will pay to the Service Provider the

rit schedule or Work Grder.

Fees detailed in thegele

1G.2  Transnel will d for materials used in the provision of the Services save for those

materials set oGt in the Work Order and accepted by Transnet or in any relevant Work

10.3 rwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

reasonable and proper expenses incurred directly and solely in connection with the

) are agreed by Transnet in advance;
b} are incurred in accordance with Transnet's standard travel and expenses policies;
C} are passed on to Transnet at cost with no administration fee; and
d} will only be reimbursed if supported by relevant receipts.

104 Al Tax Invoices reiating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

11.1  Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the tarms and conditions of the Agreement.

11.2  Transnet shall pay such amounis to the Service Provider, upon receipt of a valid and undisputed

Tax Invoice together with the supporting documentation as specified in the Work Order appended
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12

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

11.3 Al Fees and other sums payable upder the Agreement are exciusive of VAT, which will be payable

at the applicable rate.

11.4  Unless otherwise provided for in the Work Order(s} appended o the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of

the statement together with all valid and undisputed Tax Invoices and supporting documentation.

11.5  Where the payment of any Tax Invoice, or any part thereof which is \)dispute, is not made in
accordance with this clause 11, the Service Provider shall be eniitle@ to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s pgme rate MWinterest in force, for the

vm

period from the due date of payment until the cutstanding a

FEE ADJUSTMENTS

12.1  Fees for Services rendered in terms of the Agreemc i be suhject to review as indicated in

the Work Order{s) annexed hereto from i

12.2  No less than 2 [two] months prior to oposed Fee adiustment, the Parties shall commence

negotiations for Fees for the next otherwise indicated and appended hereto.

y) h
12.3  Should Transnet and the Seffice ﬁ r fail to reach an agreement on Fees for the successive
period, either Party shall be &glitiedlto submit this matter to dispute resolution in accordance with

clause 26 of this M

reement fOispute Resolution].

INTELLECTUAL PEOP IGHTS

13.1 Title t % | information
ay %n wifl retain all right, title and interest in and to s Confidential Information and
Ba

round Intellectual Property and the Service Provider acknowledges that it has no

aim of any nature in and to the Confidential Information and Background Intellectual

% Property that is proprictary to Transnel. For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Service Provider,

b} Transnet shall grant to the Service Provider an irevocable, royalty free, non-exclusive

licence to use Transnet's Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to cther parties,
C} The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive

licence to use the Service Provider's Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-license to other parties,

o) The Service Provider shall grant Transnel access to the Service Provider's Background
Inteliectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

13.2  Title to Intellectual Property

a) Alt right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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13

13.4

Transnet and the Service Provider acknowledges that & has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Inteflectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall niot counsel or assist

any person to do so.

b} Transnet shail be entitied to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide iy its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining an“aiﬂtaining protection of

the Foreground Intellectual Property.

researchers, agents and employees and where Trans ot to exercise its option to

c) Where the Foreground Intellectual Property was cre% Service Provider or its
ct

seek protection or decides to discontinue the upport of the prosecution or

ﬁ tify the Service Provider who shall
glighe prosecution or maintain any such

naintenance of any such protection, Transy

have the right of first refusal to filg or

applications and to mainfain an foction issuing on the Foreground Intellectual
Property.
d} nsnet to the Service Provider for the assignment of
rty from the Service Provider to Transnet, over and
prms of the Agreement, The Service Provider undertakes to
s and GO all things as may be necessary 1o effect, record and perfect the
reground Intellectual Property to Transnet.
€} g contrary contained in the Agreement and/or the prior written consent
ich consent shall not be unreasonably be withheld or delayed], the Service
PRgvid all under no circumstances be entitled as of right, or to claim the right, to use
net’s Background Intellectual Property and/or Fereground Inteliectual Property.
Tt mprovements

mprovements, developments, adaptations and/or modifications to the Foreground Intellectual
roperty, and any and all new inventions or discoveries, hased on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidentiat Information shall be exclusively
owned by Transnet. The Service Provider shali disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party fo act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
informaticon, and shalt promptly naotify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party frem so acking.
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-

S

13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shail have the

right, as its own option, to proceed against any party infringing its Intellectual Property.

)] It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legat action to bring any infringement of

illegal use to an end. \

C) The Service Provider shall cooperate to provide Tran romptly with all relevant

ascertainable facts.
d) It proceedings are commenced by Transnet alo yhall be responsible for all

other awards arising oui of such

both Parties, both Parties will be

expenses hut shall be entitled to all da

proceedings., 1If proceedings are commeri

responsible for the expenses and hoth Rarties siih be entitled to damages or other awards

arising out of proceedings.
SERVICE PROVIDER'S PERSONNEL 2
14.1  The Service Provider's Pergfhn be regarded at ali times as employees, agents or

Subcontractors of the ServicProviger and no relationship of employer and employee shall arise

between Transnet apnd Mgy Service Provider Personnel under any circumstances regardless of the

degree of superyigio ay be exercised over the Personnel by Transnet,
14.2  The Service rants that all its Personnel will be entitled to work in South Africa or any

other © the Services are to be performed.

4.3 Th Préfvider will ensure that its Personnel comply with all reasonable requirements made

G e Service Provider by Transnet concerning conduct at any Transnet premises or any

t emises upon which the Services are to be performed [induding but not limited 1o security
%atsons, policy standards and codes of practice and health and safety requirements}. The
ervice Provider will ensure that such Personne! at all fimes act in a lawful and proper manner in

accordance with these requirements.

14.4  Transoet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of i, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirgble or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regutations governing Transnet's Personinel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service

Provider from the performance of its obligations under the Agreement.

145 The Service Provider agrees 1o use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, inchuding where any such Personnel are, or are expected to be or have been

absent for any periad, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shall be approved by Transnet prior o

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

15 LIMITATION OF LIABILITY

151

15.2

153

154

155

.1

16.2

16.3

156 i
%
SURANCES
Sh

Neither Party exciudes or limits liabifity to the other Party for:
a} death or personal injury due to negiigence; or
b} fraud.

The Service Pravider shalt indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from an of or omission by the
Service Provider or its Personnel in connection with the Agreement, TRe Service Provider's liability

arising outf of this clause 15.2 shail be fimited o a maximungamount Wgyable in respect of any
c&gw

one occurrence or a series of related occurrences in a sing year, such amount toc be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 above, Wity of either the Service Provider or

Transnet under or in connection with the Agrement, Y Gther for negligence, misrepresentation,

breach of contract or stherwise, for dire damage arising out of each Default or series of

related Defauits shail not exceed 1 ne hundred per cent] of the Fees paid under the

schedute or Work Order to which § s} relates.

Subject to clause 15.1 abovefand

shall either Party be liable tORhe ghher for indirect or consequential loss or damage or including

If for any
Party’s
15

3 [Intellectual Property Rightsior dause 17 [Confidentiality].

Without fimiting the fiability of the Service Provider under the Agreement, the Seivice Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any persen and damage to property. The ievel of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals.

Subject to clause 16.4 below, If the Service Provider fails to effect adeguate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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17

shalt promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider’s Hability. Transnet assumes no responsibility for such insurance being adequate

to protect all of the Service Provider’s liability.

164 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such fermination and/or unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

fthirty] days prior written notice to that effect.

\\
CONFIDENTIALITY

17,1 The Parties hereby undertake the following, with regard to Confiden formation:

m or manner whatscever,

seeking appropriate relief Wituting of a defensive action to protect the Confidentiat
Information concerned
not to use, exploit, Qermitthe use of, directly or indirectly, or in any other manner

whatsoever appythe C ential Information, disclosed to it as a result of the Agreement,

atsoever other than for the purpose for which it is disclosed or

strict compliance with the provisions in the Agreement;

y notes, sketches, drawings, photographs or copies of any kind of any part

othe Weciosed Confidential Information, without the prior written consent of such other

, except when reasonably necessary for the purpose of the Agreement, in which case
ch copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks 1o be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Canfidential Information;
Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropiiate level of confidentiality
refevant ko the nature of the information concerned, agreed hetween the Parties concerned
and stipuiated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other persen subject to their

control, any public statements ar issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

h) each Party shall be entiied to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employeas or consuliants of the Party who are
reguired inn the course of thelr duties to receive the Confidential Information for the
Permitted Purpese provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obiigations ¢f the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honowr such obligations; \\

i} each Party shall notify the other Party of the name of each pdson or entity to whom any
Confidential Information has been disclosed as soon as practica fter such disclosure;
i) each Party shall ensure that any person or enti M it discloses Confidentiat

the Party has accepted in the

Information shali observe and perfeirm all of the

Confidential Information shall be resgonsibie

Agreement as if such person ar entity has s greement. The Party disclosing the
any breach of the provisions of the

Agreement by the person or entity;
k) each Party may by writfen noti e other Party specify which of the Party’s employees,

officers or agents are requj ity a non-disclosure undertaking.

17.2  The duties and obligations re p7 Confidential Information in this clause 17 shall not apply

where:

&} a Party can oRgtrate that such information is already in the public domain or becomes
availahl NI through no breach of the Agreement by that Party, or its Personnel;
or

b} S Tl i a Party’s possession prior to receipt from the other Party, as proven by the

mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d} is independently developed by a Party as proven by its written records.

17.3  This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreement. Upen termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant fo the Agreement shali be retumed to Transnet
including, without limitation all corporate identity eguipment including dyes, biocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subiect in all respects to these conditions.
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19 TERM AND TERMINATION

19.1

19.4

Notwithstanding the date of signature herecf, the Commencement Date if the Agreement is [e]

and the duration shall be for a [e] {[®]] year period, expiring on [@], unless;

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b} the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties.

Fither Party may terminate the Agreement forthwith by notice in writi % the other Party where

the other Party has committed a material Default and, where such DRfault is capable of remedy,

has faifed to remedy such Default within 30 [thirty] days of receiving 1gice specifying the Default

and requiring its remeady, V

Either Party may terminate the Agreement forthwith by riting to the other Party when

ommits any act or omission which

Act, 24 of 1936 {as may be amended

the other Party is unable to pay its debts as they §

would be an act of insclvency in terms of thg Inso

from time fo time], or if any action, applicaé r proceeding is made with regard to it for:

8} a voluntary arrangement or con or reconstruction of its debts;

b} its winding-up or dissolut

c} the appointment of aflquid ustee, receiver, administrative receiver or similar officer;
or

d) any similar ag poplication or proceeding in any jurisdiction to which it is subject.
Transnet may the Agreement at any fime within 2 [two] months of becoming aware of

a change @f rol gf the Service Provider by notice in writing to the Service Provider, For the

puiposeQ ol s Muse, “control” means the right to direct the affairs of a company whether by
Nt shares, membership of the board of directors, agreement or otherwise.

0
19.5 % may cancel any schedule or Work Order hereto at any time on giving the Service
% er 30 [thirty] days’ written notice.
6

otwithstanding this dause 19, either Party may cancel the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party.

20 CONSEQUENCE OF TERMINATION

20.1

Termination in accordance with clause 19 [7erm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shait thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belocnging to Transnet {or, in the evenl of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the

Service Pravider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred fo in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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22

20.4

205

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 /Term
and Termination], or in the event that 2 Work Order is terminated by Transnet under clause 19,5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
fapportioned on a pro rafa basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider

will promptly deliver such goods and materials to Transnet or as it may (‘c‘t

The provisions of dauses 1 [Definitionsf, 6 [Warantics], 13 [IinteMciua! Property Rights], 15

[Limitation of Labifity] 17 [Confidentiality] 20 [Cansequagce of minationf, 26 [Dispute

Resofutionf and 30 fGoverning {aw] shall survive terminatio igof the Agreement.

[hereinafter the Aggrieved Party], shall be otitied, S

that it may have in terms of the Agreem terminate the Agreement forthwith without any

If either Party [the Defaulting Party] commits a f of the Agreement and fails to

remedy such breach within 36 [thirty] Business D

ritten notice thereof, the other Party

dition to any other rights and remedies

fiability and without prejudice to any which the Aggrieved Party may have for damages

against the Defaulting Party.
Sheould:

a) the Service Proyider : r attempt to effect a compromise or composition with its

creditors, or

b} cither isionally or finally liguidated or placed under judicial management,
whel’ ovisionally or finally; or
cease or threaten to cease to carry on its normaf line of business or default or
terl to default in the payment of its liabilities generally, or commit any act or omission
which wouid be an act of insoivency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];
hen the other Party shall be entitled, but not obliged, to terminate the Agresment on writien
notice, in which event such termination shall be without any iiability and without prejudice to any

dlaims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhald or delay

its consent to such assignment or novation and that it shalt only be entitied to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation,

FORCE MAJFURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
rhajeure such as adcts of God, fire, flood, war, lockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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22.2

control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegeing, any period stipulated for any such performance
shal be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of force majeure.

Each Parly will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majedre. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first ooccurring, either Party may thereafter terminate
the Agreement with immediate notice. \\

23 EQUALITY AND DIVERSITY

23.1

23.2

The Service Provider will not victimise, harass or discriminat st gy employee of either Party

to the Agreement or any applicant for employment with 0 the Agreement due to their
gender, race, disability, age, religious belief, sexua ar part-time status. This provision

applies, but is not limited to employment, ypgra®ig rk envirenment, demotion, transfer,

recruitment, recruitment advertising, termipatif§n of employment, rates of pay or other forms of

¢

r !!I cQat they will not, and shall procure that its employees,

compensation and selection for training

Both Parties to the Agreement un

agents and Subcontractors ach any applicable discrimination legisiation and any

amendments and re-enactmdts thegeor,

24 NON-WAIVER

241 Failure or negl erParty, at any time, tc enforce any of the provisions of the Agreement,
shall not, | anper, be construed to be a waiver of any of that Party's rights in that regard
and in tm tWAgreement.

242 5 ° or neglect shall not, in any manner, affect the continued, unaltered validity of the

25

rement, or prejudice the right of that Party to institute subsequent action.

AL INVALIDITY

a, any provision of the Agreement shall be held {o be invalid, Hegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shali not be affected

thereby.

26  DISPUTE RESOLUTION

26.1

6.2

6.3

Should any dispute of whatscever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johanneshurg.

Such dispute shall be finally resclved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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27

S

264

26.5

26.6

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms bereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this clause 26.

This clause 26 is severable fram the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 26 shall not preciude either Party from seeking urgent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

27.1

27.2

27.3

The Parties 10 the Agreement select the physical addresses and facs‘v‘e numbers, as detailed
hereafter, as their respective addresses for giving or sending any noke provided for or required

in terms of the Agreement, provided that either Party shall he entitlo®yio substitute such other

address or facsimile number, as may be, by written notice to

[
*&x MNo. [8]
Q ttention: Legal Counsel
{ii) For commercial ma (@]

Fax No. [e]

3
al Transnet

) For legal notices:

Attention: {@]

b} The Se
(g Nl ices: [®]
A Fax No. [e]
% Attention: [@]
(i} For commercial matters: @]
Fax No, [#]

Attention: @]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
Any notice shall be deemed 1o have been given:
a) if hand delivered, on the day of delivery; or
k) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.

Page 25 of 26



SAdbidai U TR U CVOHIGTHONS U Latirdacl
Services [January 2014]

28  WHOLE AND ONLY AGREEMENT
28.1  The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

28.2  The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto,

29  AMENDMENT AND CHANGE CONTROL

29.1  Any requirement for an amendment or change to the Agreement or to \‘/ork Crder shall only be
vakid if it is in writing, signed by both Parties and added to the A!reement as an addendum

hereto,

29.2  In the event the Parties cannot agree upon changes, the Pa Wﬂ good faith seek to agree
&1}(

any proposed changes using the dispute resolution pr ause 26 [Dispute Resolution).

30 GOVERNING LAW
The Agreement is exclusively governed by and cogstrled in accordance with the laws of the Republic of
South Africa and is subject 1o the jurisdiction ourof the Republic of South Africa,
301 Change of Law
In the Agreement, unless t ctherwise requires, references to a statutory provision

include references to that sS\gtutord provision as from time to time amended, extended or re-

enacted and any reguifgons made under i, provided that in the event that the amendment,

extension of regna of any statutory provision or introduction of any new statutory

provision hag impact on the obligations of either Party, the Parties will negotiate in

good TalQ 1o such amendments to the Agreement as may be appropriate in the
circumstqgeesNPp, within a reasonable period of time, the Service Provider and Transnet cannot
ghich &t ent on the nature of the changes required or on modification of Fees, Deliverables,

anies, or other terms and conditions, either Party may seek to have the matter determined in

ance with clause 26 /Dispute Resolution] above.

&> Qunterearts
The Agreement may be signed in any number of counterparts, all of which taken together shail constitute
one and the same instrument. Ether Party may enter inte the Agreement by signing any such

counterpart.

aoo00000
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THIS AGREEMENT is made between

Transnet SOC Lid {Transnet] [Registration No. 1990/000900/30]

whaose registered office is at 49 Floor, Carlton Centre, 150 Commissioner Street, Johanneshurg 2001,

and \\

the Company as indicated in the RFQ bid response hereto

WHEREAS
Transnet and the Company wish to exchange Information [as defineg it is envisaged that each party
may from time to fime receive Information relating to the other in hereof. In consideration of each party

making available to the other such Information, the parties joir§ly agre™ st any dealings between them shall be

lves will be subject to the parameters of the Bid

subject to the terms and conditions of this Agreement whict

Document.
IT IS HEREBY AGREED

1. INTERPRETATION
In this Agreement:

1.1 Agenis mean dir rs, cers, employees, agents, professional advisers, contractors or sub-

contractors, ogar roup member;

1.2 Bid or Bid DoQum means Transnet’s Request for Information [RFL] Request for Proposal [RFQ] or

Req tation [RFQ], as the case may be;
1.3 Copd i formation means any information or other data relating to one party [the Disclosing

a
pricd/or the business carried on or proposed or intended to be carried on by that party and

whih is made available for the purposes of the Bid to the other party [the Receiving Party] or its
S gents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disciosure
and any other information otherwise made available by the Disclosing Party or its Agenis to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

al is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

)] was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or

disciosure prior to its being so disclosed: or
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c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disdosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION \
i c‘smg Party] to the other

t and confidential and will

2.1 Al Confidential Information given by one party to this Agreement [the D

party [the Receiving Party] will be treated by the Receiving Party a

not, without the Disclosing Party's written consent, directly or gdirectly
{whether in writing or orally or in any other manner] Configen

mmunicate or disclose
ation to any other person
other than i accordance with the terms of this Agreemegs

()

commercial discussicns between the parties in rel$ion to the Bid or for the subsequent performance

2.2 The Receiving Pariy will only use the Confidential Infor pr the sole purpose of technical and

of any contract between the parties in refati id.

2.3 Notwithstanding clause 2.1 above, the Regaiy riy may disclose Confidential Information:

a) to those of its Agents wihgd ped to know the Confidential Information for the sole

purpose set out in clausq , provided that the Receiving Party shall ensure that such
Agents are made awgare priSwmi® the disclosure of any part of the Confidential Information that
the same is con tN and that they owe a duty of confidence to the Disclosing Party. The
Receivin I at all times remain liable for any actions of such Agents that would

g
constitygte cach of this Agreement; or

b} fo th e equired by law or the rules of any applicable regulatory authority, subject to
4 below.
t

t the Receiving Party is required to discicse any Confidential Information in accordance

2.4 In
se 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the
sing Party regarding the form, nature, content and purpose of such disclosure or any action

& which the Disclosing Party may reascnably take to challenge the validity of such reqguirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and ¥ requested take such steps {including the institution of legal
proceedings] as shall be necessary to remedy [if capabie of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use,

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Party any rights, including intellectual property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof,

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reascnably

practicable, of the location of such Confidential Information and any copies thereof,
3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidentiat Information {including all copies]; and

b} expunge or destroy any Confidential Information from any computer, word processor or other

device whatsoever into which it was copied, read or programmed by the Company or on its

behalf. \\

3.4 The Company shall on reguest supply a certificate signed by a director gs tollits full compliance with the

requirements of clause 3.3 b} above, V
4, ANNOUNCEMENTS

4.2 Neither party shall make use of the other party’s or any information acquired through its dealings
with the other party for publicity or mark@Qrpo&s without the prior written consent of the other

Darty. O

5. DURATION

The obligations of each party af§ its S under this Agreement shall survive the termination of any

4.1 Neither party will make or permit to be made any announ isclosure of its prospective interest

in the Bid without the prior written consent of the gther

discussions or negotiations be he parties regarding the Bid and continue thereafter for a period of 5

[fivel years.

6. PRINCIPAL

7. ALY OF DAMAGES
S
NothMg contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to &, either at law or in equity, for any such threatened or actual breach of this

Agreement, including spedific performance, recovery of damages or otherwise.

3. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall chserve
the provisions of such Act {as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful procassing of data relating to the Bid and against

accidental loss or destruction of, or damage 1o such data held or processed by them.
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9.

GENERAL
9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any

member of the Transnet Group,

9.7 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preciude any further exercise or the exercise of

any right, power or privilege under this Agreement or otherwise,

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other appiicabie authority to be invalid, void or otherwise

unenforceable, and the remaining provistons shall remain enforceable to the fullest extent permitted

by law, \

9.4 This Agreement may only be modified by a written agreement duly signell by persons authorised on

behalf of each party.
Wemure or agency hetween

9.5 Nothing in this Agreement shall constitute the creation of a partne

the parties.

9.6 This Agreement will be governed by and construed in acc

irrevocably submit to the exclusive iurisdiction of tige So

00
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Suppliers Code of Conduct

Transnel aims to achieve the best vaiug for money when
buying or selling goods and obtaining services. This, however,
must be done in an open and fair manner that supports and
drives a competilive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

>» Transnet Procurement Policy - A guide for tenderers;

» Section 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chag
Management): fair, equitable, transparent
and cost effeciive;

»» The Public Finance Management A

»» The Broad Based Black Economic Rnoowgyment Act
(BBBEE); and
»» The Anti-Corruption Act,

the'logistics industry. Our aim is to become a world class,

profitable logisticsorganisation.Assuch, our transformation
is forused on adopling @ performance culture and Lo adopt
Sehaviours thal will enable this translormation.

Trangnet wil not participate in corrupt practices. Therefare,
it expects its suppliers to act in a similar manner.

» Transnet and its employees will foliow the laws of this
country and keep accurate business records that reflect
actuat transactions with, and payments Lo, our suppliers.




»» Employees must not accept or request money
or anything of value. direclly or indirectly,
from suppliers.

Employees may nol recieve anything that is
calculated tor

- Hlegatly influence thair judgement or conduct
ar to influence the sutcome of a sourcing
activily;

- Win or retair business or Lo influence any act
ordecisionaf any person involved in sourcing
decisions; gain an improper advantage.

>

W

There may be limes when a
confronted  with  [raudulent o
behaviour of Transnet emplofges. We Wpect
our suppliers 1o use our
Hetline to repoit theg

pplier

¢

03056.

p&ied to comply with all
and regulations regarding
fon and antitrust practices

purpose of increasing BBBEE spend (fronting),

Transnet's relationship with suppliers reguires
us to clearly define requirements, to exchange
information and share mutual benefits.

» Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot controt the actions of our suppliers,
we will not tolarate any illegal activities.




Theseinclude, but are net limited {o;

-Misrepresentation of ther product {origin
of manufacture, specifications, intellectual
property rights, etck

~Collusion;

~Failure 1o disclose accurate infermation

requis
financial situalion, BBBEE status, etc);

d during the sourcing aclivity {owaership
- Corrupt activilies listed above; and harassment,
intimidalion or other aggressive actions towards

Transnet employees.

»

v

Supptiers must be evaluated and appraved before
any malerials, components, products or servic
are purchased from them. Rigorous due diligd
must be conducted and the supplier is ¢
lo participate in an honest and straigf

manacr.

» Suppliersmustrecordandreportfa

A conflict Ses when persenal inferests

or actiy e {or appear 1o infiuence) the

abil t i@ the best interesls of Transnel.

og business with family members,
>> Having a Tinanciatinterest in anothar company in
cur industry.

Show that you support good business practice by logging onto
www.transnet-suppliers.net and completing the form.

This will altow us to confirm that you have received, and agree teo, the terms and conditions set out in gur Suppliers Cade of Conduct.,






