TRANGMED

TRANSNET FREIGHT RAIL, a division of

TRANSNET 50C LTD
Registration Number 1990/000800/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No. DNR P13-36/ 10865

FOR THE SUPPLY OF: GROUND MAINTENANACE

SERVICES REQUIREDR AT EASTERN FREE STATE

ISSUEDATE: 07 AUGUST 2013
CLOSING DATE: 05 SEPTEMBER 2013
CLOSING TIME: 10:00

SITE BRIEFING : HARRISMITH STATION
DATE AND TIME: 30 AUGHUST 2013 @ 106:00
VALIDITY : 30 NOVEMBER 2013

MNB: DOCUMENTS TO BE SUBMITTED IN DUPLICATE
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Saction 1
NOTICE TO BIDDERS

Quotaticns which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Post or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acguisition Council
Ground Floor Inyanda House 1
21 Wellington Road
Parktown
Johanneshburg 2001

Tender Box

1 Responses to RFQ

Responses to this RFQ must not include documents or refefenceyrelating to any other quotation or

propasal. Any additional conditions must be embodied in an accempanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do business with local business enterprises who share these
same values. Transnet will accordingly @dllowYa Spreference” to companies who provide a B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating

As prescribed in terms®f the Preferential Procurement Policy Framework Act (PPPFA}, Act 5 of

2000 and its Regulations, Respondents are to note the following:

« Proposals will betevaiuated on price which will be allocated 80 points and preference which will

be allocated 26, points, dependent on the value of the Services

e The 80420 preference point system applies where the acquisition of the Services will be less

than R1 GO0 000.00.

o If the¥80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFP will be cancelled
In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:
ay Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or
b) Registered Auditors approved by the Independent Regulatory Board of Audifors [IRBA}, in

accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:

c) Large Enterprises [i.e. annual turnover greater than R35 million}:
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o Rating level based on all seven elements of the B-BBEE scorecard
d) Qualifying Small Enterprises — QSE [i.e. annual furnover between R5 million and R35 million]:
e Rating based on any four of the elements of the B-BBEE scorecard
e) Exempted Micro Enterprises —~ EME [i.e. annual turnover less than R5 million}:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

» Automatic rating of B-BBEE Level 4 irrespective of race or ownership

s Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EMFE would be a certificate (which may be in the form
of a letter} from an auditor or accounting officer or a certificate frofmya Verification Agency
accredited by SANAS. The cerfificate must confirm the“eompany's turnover, black
ownership / black female ownership and B-BBEE statusdevel.

Respondents are required fo Furnish proof of the above to Transhet. [fie. a detailed scorecard as
stipulated above in respect of Large Enterprises and QSES \ar a gertificate in respect of FMEs].

Transnel will accordingly allocate a maximum of 20 [twenty] points in accordance with the
BG/ 20 preference point system prescribed in"the Preférential Procurement Poficy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations,lo the Respondent’s final score based on an entity’s B-

BBEE scorecard rating. [Refer Annexure A for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will

result in a score of zero being allocatedufar'B-BBEE.

[Refer Section 4, Vendor Apfification Form, for Returnable Doctiments required]

3 Communication

a) Respondents are,Warnedthat a response will be liable for disgualification shouid any attempt be
made by a Respondent either directly or indirectly to canvass any officer(s} or employee of Transnet

in respect af this RFQ between the closing date and the date of the award of the business.

b) A Respendentymay, however, before the closing date and time, direct any writfen enquiries relating

to the'REGHa the following Transnet empioyee:
Name: Ms Princess Ngubo Mr Glen McArthur

Emait: princess.naubc@transnet.net 072 844 7630

A non-refundable tender fee R150.00(Inclusive of Vat) is applicable for tender{DNR Pi3-
36/10865).Payment is to be made to Transnet Freight Rail, Standard Bank Account number
203158598, Branch Code 004805.

¢) Respondents may also, at any time after the closing date of the RFQ, communicate with the

Secretariat of the Transnet Acquisition Council on any matier relating to its RFQ response:
Telephone 011 544 9486 Fax 011 774 9760

Fmaif tac.secretariat@transnet.net
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Tax Clearance

The Respondent’s criginal valid Tax Clearance Certificate must accompany the Quotation. failure to

provide this document with the RFQ submission will result in disqualification.

VAT Registration

The valid VAT registration number must be stated here: [if applicable].

Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations,

Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

Pricing

Al prices must be quoted in South African Rand on a fixed pricé basisyexcluding VAT.

Prices Subject to Confirmation

Prices quated which are subject to confirmation will pok be cansidered.

Negotiations

Transnet reserves the right to undertake” poststender negotiations with selected Respondents or any

number of short-listed Respondents.

Binding Offer

Any Quotation furnished pursbiantdothis Request shall be deemed to he an offer. Any exceptions to this

statement must be clearly and‘specifically indicated.

Disclaimers

Transnet is not£ommittedto any course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotatigmin response to it, Please note that Transnet reserves the right to:

@ modifythie RFQ's goods / service(s) and request Respondents to re-bid on any changes;

] feject any Quotation which does not conform to instructions and specifications which are detailed
hereirm;

o disqualify Quatations submitted after the stated submission deadline;

s not necessarily accept the fowest priced Quotation;

o reject all Quotations, if it so decides;

o place an order in connection with this Quotation at any time after the RFQ's closing date;

o award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

» spiit the award of the order/s between more than one Suppler/Service Provider; or

@ make no award at all.
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious hreach of law during the preceding 5 [five] years, including but not limited to breaches of the
Competition Act 89 of 1998, Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [fivel years:

I/We do hereby certify that /e

have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, Ijwe acknowledge that Transnet SOC ltdwréserves the right to exclude any Respondent
from the bidding process, should that person or entity have been found guilty of a serious breach of law,

tribunal or regulatory obligation.

13 EVALUATION CRITERIA

14  TRANSNET WILL UTILISE THE FOLLOWING CRITERIA [NOYT NECESSARILY IN THIS ORDER]
IN CHOOSING A SUPPLIER/SERVICE PROVIDER, IF SO REQUIRED:
s Administrative responsigengsssCompleteness of response and returnable documents
® Substantive responsivengéss —Prequalification criteria, if any, must be met
® Weighted evaluation based on 80/20 preference point system:
- Pricingafdhprice basis [firm] - whilst not the sole factor for consideration, competitive pricing

and@verall level of unconditional discaunts® will be critical

Transnetwill utilise the following formula in Hs evaluation of Price:

PS80 (1 - ]

_ “ o { _M Pz

Where:

Ps = Score for the Bid under consideration
Pt = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEE status of company

! Onjy unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken intfo account for evaluation purposes, be implemented when payment s

effected,
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below: [fDefete column that is not applicable]

B-BBLE Status Level Number of points
of Contributor (80/20 system)
i 20

2 18
3 16
4 12
: 5 |
6 &
7 4
8 2

Non-compliant 0

contributor

15  Validity Period

Fransnet desires a validity period of 60 days from the dosing date of this RFQ.
This RF(} is valid until

is Banking Details

BANK:
BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

17 Company Registration

Registration number of comgany / C:Q:

Registered name of company {,C.G0

i8 Disclosure of Prices Quoted

Respondents mustfindicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

¥ o[ ]

ig Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a} Respondents are required to submit with their Quotations the mandatory Returnable

Documents, as detailed below.

Failure to provide all these Retuwnable Documents will resuft in a Respondent’s
disgualification. Respondents are therefore urged fo ensure that all these Documents

are returned with their Quotations.
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

fYes or No] in the table below:

Submitied

o Returnable Documents AT
' e [Yesor N_o_] .

SECTION 1 : Notice to Bidders
Valid B-BBBE Verification Certificate|RSA Large Enterprises and QSEs} Note:
failure to provide a valid B-BBEE Verification Certificate at the

closing date and time of the tender will result in an automatic
score of zero being allocated for B-BBEE scorecard

- Valid B-BBBE Certificate from auditor, accounting officer or 5ANAS
accredited Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing,date
and time of the tender will result in an automatic score of zero
being allocated for B-BBEE scorecard

Letter of Good Standing

SECTION 2: QUOTATION FORM

b) In addition to the requirements of section {a).above,\Respondents are further required to submit

with their Quotations the following essential Returnable Documents as detailed below

C)Failure to provide all these Reltwnable Documents may resuit in a Respondent’s
disgualification. Respondents are therefore urged fo ensure that all these documents

are returned with their Quotations.

d)  All Sections, as indicatedain the footer of each page, must be signed, stamped and dated by the
Respondent. Please confin submission of these essential Returnable Documents by so indicating

[Yes or NoJ in the fable below:

Submitted

le Documents
Retlirnable . [Yes or No]

SECTION 3 : Standaif Tesms and Conditions of Contract for the Supply of Goods
or Services to Aransnet

SECTION 47 Wendor Application Form

- A ssgned letter from Respondent s auditor or accountant confirming most
recent annual turnover fgures

SECTION 5: Certificate of Attendance

Respondent’s Signature Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in;

the Standard Terms and Conditions for the Supply of Geods and Services to Transnet [Section 3

hereof]; and

any other standard or special conditions mentioned and/or embaodied in this Reguest for Quotation.

1/We accept that unless Transnet should otherwise decide and so inform me/usithis GQuotation [and, if
any, its covering letter and any subsequent exchange of correspondengel, together with Transnet’s

acceptance thereof shall constitute a binding contract between Transhetand me/us.

I/we further agree that if, after I/we have been notified of the acceptance of my/faur Quotation, I/we fail
to deliver the said goods/service/s within the delivery lead-time quoted, Transnet may, without prejudice
to any other fegal remedy which it may have, cancel the erder and recover from me/us any expenses

incurred by Transnet in calling for Quotations afreshyand/or having to accept any less favourable offer,

Price Schedule
I/We quote as follows for the goods required, gn a “delivered nominated destination” basis, excluding

VAT:

Ttem - oL unitof | | UnitPrice
i Rescription °f,9“"_‘_’_‘_?5 .M_easure..,_g‘.’?ﬁ_‘t’w:f: ©(ZAR)
Delivery Lead-Téoe from date of purchase order : [days/weeks]

Notes to Pricing:
a) o AlPrices must be quoted in South African Rand, exclusive of VAT

b) .-“To facilitate like-for-like. comparison hidders must submit pricing strictly in accordance with this. price

being disqualified.
c)  Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount{s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp



SPECIFICATIONS 2013/2014

HARRISMITH 300,000 m2

Area extends from Road over rail bridge (Harrismith and Bethlehem} including triangle bothside of Nestle

factory from masipole 1703 {o the Lombard Street subway mastpele 97/6. This area must be cut from track

fenceline to fenceline MeKechnie Street to Bonnet/Bertha Frame Street from Nestle to Railway houses

border.

Nestle area: Mauriiz Sireet 1o Free State Rall over Road bridge Bonnet Street to track and track to fence

line on McKschnie Street side. Nestle Factory crossing 1o bridge included.

New Horizon Side: Area extends from Free State Road bridge including corner plot to Bertha Frame Road

to Subway/Lombard Streel.

Rail over Road Bridge to Pedestrian Bridge : Area extends from frackside to Houses fences - Rail Loop

area

Trianale area: Water tanks to fuel area to Bufiers

Brush cut all non-indigenous vegetlation. All noxious weeds (Robinia, Gledilzia Gum Syringa) to be Cut,

stacked and eradicated by means of Garlon and Diesel herbicide. Contractor to supply all herbicides.

All{rees and shrubs 1o be irimmed UP above eye level. Cut from road io track

Open Land:

«  The culting of veid grass, small shrubs, herbaceous and other undesisable'or unwanted plant growth on
open and unwtilized land. Open land areas to be cut at a maximum of 12cm.

s Mechanical culting of noxious weeds and spraying of re-growth with regislered herbicides in
consultation with Transnet Harticuiturist, {0 be included in quoted price.

« Al jitterfrefuse on site to be collected at each cut and disposed of at a legal registered
dumpflandfill site,

SWINBURNE STATION 15,000 m2

Brush cut from masipole 22/25 to 24/10 o overhead tridge belween fence lines or 15 metres either side of
frack. Water run off drainage below Spoormet housesShould be clear of any vegelation.

Noxious weeds fo be eradicated. (Blue gum trees, wattle and Bug weed)

The area covers the culling of grassed areas by means of a rofary slasher / lawn mowing and brush

cutling. This excludes chemical mowing.
Simullancous controt of edges around beds, @aths\and structures, including weed spraying / spot spraying,

wilh registered herbicide in consuitation with the Spoormet Horliculturist.

Open Land:

e The cutting of veld grass, small shrubs{ herpaceous and other undesirable or unwanted plant growth on
open and unutilized land. Opendand areds to be cut, (maximum height of 10cm), raked and all cut
vegetative refuse removed to an offigial dumpsite.

¢ Mechanical culting of noxieus Wweéds and spraying of re-growth with registered herbicides in
consultation with Spoornet Hartictlturist, 1© be included in quoted price.

» Al litterfrefuse to be disposgd ofat a fegal registered dump/landfill site.

VAN REENEN STATION" 60,600 m2

Brush cut about the level erossing from Mastpole 36/14 and 37/08 either side of the stalion area

between fencelingibofders. All hedges / shrubs to be trimmed back at all imes per sile visit.

Noxious weeds {0 be eradicated. (Biue gum frees, wattle and Bugweed, Robinia).

Any fallen trees to be cut up into manageable sizes, with a chain saw and stacked to enable the

iocal population to remove the wood.

The area covers the cutting of grassed areas by means of a rotary slasher / lawn mowing and

brush cutting. This excludes chemical mowing.

Simuitaneous control of edges around beds, paths and structures, including weed spraying / spot

spraying, with registered herbicide in consultation with the Transnet Horticulturist.

Open Land:

e The cutting of veld grass, small shrubs, herbaceous and other undesirable or unwanted plant
growth on open and unutilized land. Open land areas to be cut, {maximum height of 10cm),
raked and all cut vegetative refuse removed to an official dumpsite. Mechanical cutting of
noxious weeds and spraving of re-growih with registered herbicides in consultation with
Transnet Horticulturist, to be included in quoted price.



o Alllitter/refuse o be disposed of at a legal registered dump/iandfill site.

VILLIERS STATION 33000 wm2

Brush cul all nen-indigenous vegetation. All noxious weeds {Robinia, Gleditzia Gum Syringa) to be

Cut, stacked and eradicated by means of Garion and Diesel herbicide. Contractor to supply all

herbicides.

All trees and shrubs to be trimmed UP above eve level. Cut from road to track.

Open Land:
The cutting of veld grass, small shrubs, herbaceous and other undesirable or unwanted plant
growth on open and unutilized land. Open land areas to be cut, (maximum height of 10cm),
raked and afl cut vegetative refuse removed to an official dumpsite. Mechanical culting of
noxious weeds and spraying of re-growth with registered herbicides_in\ consultation with
Transnet Horticulturist, to be included in guoted price.
All litterfrefuse {o be disposed of at a legal registered dump/landfili site!

CONTRACTOR TENDER PRICE PER CUT FOR GROUNDS MAINTENANCE
CONTRACTOR TENDER PRICE LIST FOR GROUNDS MAINTENANCE
CONTRACTOR TO SUPPLY ALL THE NECESSARY MACHINERY AND LABOUR.
TFhe Work shall be completed in the allocated month from date the date written notification me/us of the
acceptance of this tender,
A penalty for late completion of R2006.00 per calendar day per spegified area will be payable in terms of clause 1
of the General Conditions of Contract.
Payment will be made within 60 days after certification of the gertificate of completion by Transnet Supervisor.

Each cut to comply with specs throughout the year. All areas have been shown fo the condractors, excess
grass cultings and noxious weaeds are to be removed to an gfficial dumpsite.

The meaking of fires on Transnet property Is striclly fordidden.

Please contact Glenn at (033) 897 2162 cell: 072 844 7630 for any clanty required.

Al invoices 1o stale name of area, purchaséleider number and date of completion, and be addressed to
Transnet Freighnt Rail, Accounting Office, PaC. BoxX 8621 Johannesburg, 2000,

Inspection will take place in the first 10varkifigigays of the following month, No payment will be released
without inspection and certification havingdeing undertaken. Prices are per cut, per specified month.
Payment will be effected within thirffa(30Ndays of receipt of off Original invoice and afler inspection has
been completed to the satisfaction of Transnet Representative.

Please date invoice for the daythe maintenance is completed.

Contractors to supply andemail“address or fax number in order that correspondence can be
promptly dealt with,

It is the contractor's respefsibillydé maintain the relevant arcas as per specs through out the year.

Please note that the ohus fesis with the confractor to ensure that all contract documents are read and
understood in full.

Invoice must stalewtrghase order no. place and month when cutlling was done and be inveoiced (o Transnet
Envire Services.

With immediate effect all contractors working on or near the rail track must wear reflective clothing at all
times. In addition hard hals with visors and safety footwear are necessary. A contractor who is required fo
cross the track at any fime during the duration of his contract must be protected by flagmen with z white
flag 600m cn either side of the work site, warning trains of people working on the frack.

If this is not adhered to Transnet Inspectors can order the workers off the site.

The area is to be cut on a monthiy basis in the following months: November, December
2013, January 2014, February, 2014.
{4 cuts)
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shail be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition{s) unacceptable, it should indicate which condition{s) is/are unacceptable and
offer an alternative(s}. A Quotation submitted by a Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's lLegal

Counsel, prior to consideration for an award of business.

i SOLE AGREEMENT
Unless otherwise agread in writing, these terms [Terms and gach Term] and _Transnet’s purchase order(s)
[Order or Orders] represent the only conditions upon which Transnet S0C LtdY Transnet] procures
goods or services specified in the Order [collectively, the Products] fromiythelyperson to whom the Order is
addressed [the Supplier/Service Provider]. Transnet does not acgeptany other conditions which the
Supplier/Service Provider may specify, unless otherwise agreed o by Transnet in writing. In the event of

any inconsistency between these Terms and any Order, these Terfs shali take precedence.

20 CONFORMITY WITH ORDER
Products/Services shall conform strictly with the Order. /The Supplier/Service Provider shall not vary the
quantities specified andjor the specification, if any \stipulated in the Order, without the prior written
consent of Transnet. The Supplier/Service Provider warrants that the Products/Services shall be fit for their

purpose and of satisfactory quality.

21 DELIVERY AND TITLE
21.1 The delivery dates and addresses, are those in the Order. Time shall be of the essence in respect of

the Supplier's/Service®rovider’s obligations under the Order.

21.2 The Supplier/Servide Provider will not be excused for delay ir: delivery or performance except due to
circumstances®outside its control and then only subject to the Supplier/Service Provider having
notified Tr@nsiet in writing on becoming aware of such circumstances. Transnet may terminate an
Ordergintwholer in part, without incurring any iabifity to the Supplier/Service Pravider if such a

delay.bedomes, in Transnet’s absolute opinion, significant.

22 PRICE ANDPAYMENT
22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end  statement from the Supplier/Service Provider. Tax Invoices pius  supporting

documentation shall be posted to the address shown in the Order.

22.7 Payment of the Supplier's/Service Provider’s valid Tax Invoice(s} will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty] days from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing. Transnet shall arrange for payment of such Tax Invoices and any pre-authorised

additional expenses incurred, provided that the authorised expenses are supported by acceptable
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documentary proof of expenditure incurred Jwhere this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products/Services or any written material provided to Transnet relating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited te any patent,
registered design, design right, trade mark, copyright or service mark on any application thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and held it harmlessdrom any and all logses,
liabilities, costs, claims, damages and expenses [including any legal fees] arising directly or indirectly from
such allegation or claim provided that this indemnity shall not apply where the allegation or claim arises
solely as a result of the Suppler/Service Provider following a design or prgcess originated and furnishad by

Transnet. The Supplier/Service Provider shail either
a) procure far Transnet the right to continue using the infringing Products; or
B) modify or replace the Products/Services so that they become non-infringing,

provided that in both cases the Products/Services shalimeentinte to meet Transnet's reguirements and any
specifications stipulated in the Order. Should neither option be possible, the Supplier/Service Provider may
remove, with Transnet’s prior written consent/ such Products/Services and will pay to Transnet a sum
aguivalent to the purchase price. If Transpét reflsesfto give such consent, the Supplier/Service Provider
shall have no liahility in respect of any, continued use of the infringing Products/Services after

Supplier's/Service Provider's prior written, request to remove the same.

24 PROPRIETARY INFORMATION
Ali infermation which Trapsnetdhas divulged or may divulge to the Supplier/Service Pravider and any
information relating to Transnet’s'business which may have come into the Supplier's/Service Provider’s
possession whilst camyinghouf an Order, and the existence of the Order, shall be treated by the
Supplier/Service rovider as confidential information and shall not, without Transnet’s prior written
consent, he disélasediia’any third party, or be used or copied for any purposes cther than to perform the
Order. This,clause does not apply to information which is public knowledge or available from other scurces
other tham by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
materials issted pursuant to the Order and, pending this, shall protect Transnet’s rights in any such

materiats. Such confidential information shall at all material fimes be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not] or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part at any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is a change in control of the Supplier/Service

Provider or the Supplier/Service Provider commits any serious breach or any repeated or continued
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material breach of its obligations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself into disrepute, on written notice fo the Supplier/Service Provider when such

work on the Order shall stop.

26.2 Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not otherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and
final satisfaction of any claims arising out of such termination and upon such payment the
Supplier/Service Provider shall deliver to Transnet all work, including any materials, completed or in
progress. The sum payable to the Supplier/Service Provider under this ciause will not in any event
exceed the total amount that would have been payable to the Supplier/Service Provider had the Order

nat bheen terminated.

26.3 In the event of termination the Supplier/Service Provider must submit ali claims within 2 {two]
months of termination after which time claims will only be met ipgvhatidranisnet considers exceptional

circurnstances.

26.4 If the Products are not provided in accordance with an Order, the Order shall be deemed terminated
and the Supplier/Service Provider shall compensate Transnet for any costs incurred in obtaining

substitute Products or any damage caused due to the¥ailure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shall be liable for the acts, omissions and defaults of its persennel or agents
who, for the purposes of the Order, shall be trgaled as if they are the Supplier's/Service Provider's
employees.  The Supplier/Service Prayvider shall ensure that any such personnel or agents, whilst on
Transnet’s premises, shalt comply with Transnet’s health and safety, security and system security rutes and

procedures as and where requireth

28 INSOLVENCY
If the Supplier/Service Providansshall have a receiver, manager, administrator, liquidator or like person
appointed over all gt aniyspart of its assets or if the Supplier/Service Provider compounds with its creditors
or passes a resolution fopthe writing up or administration of the Supplier/Service Provider, Transnet is at
liberty to teffninate the Order or Orders forthwith, or at its option, to seek performance by any such

appointed pepson;

29 ASSIGNMENT
The Supplier/Service Provider shall not assign its obligations under an Order without Transnet's prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 MNOTICES
Natices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowledgement of receipt by the recipient.
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31 LAW
Orders shall be governed by and interpreted in accordance with Scuth African law and any disputes arising
herein shali be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet’s right to take
proceedings against the Supplier/Service Provider in other jurisdictions andfor obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunciive relief. If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain
an agent for service of process in South Africa and shall give Transnet the name andhaddress of such agent

as such may he amended, in writing, from time to time.

32 GENERAL
Completion or termination of an Order shall be without prejudice to‘any™fermn herein which by its nature
would be deemed to continue after completion or termination, igcluding but not limited to clauses 23, 24,
Error] Reference source not found., 25 and Error! Refer@nce scurce not found.. Headings are
included herein for convenience only. If any Term herein be held ittegal or unenforceable, the validity or
enfarceability of the remaining Terms shall not be affeeted. Noyfailure or delay by Transnet to enforce any
rights under these Terms will operate as a waiver thereof by Transnet. All rights and remedies available to
either party under these Terms shall be in additjon to, hotto the exclusion of, rights otherwise available at

faw.

33 COUNTERPARTS
These Terms and conditions may Béssigned in any number of counterparts, alt of which taken together
shall canstitute one and the samevinstiument. Any party may enter into this agreement by signing any

such counterpart.
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By signing this RFQ document, the Respondent is deemed to acknowledge that
hefshe has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
ailegation that the Respondent overiooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE
NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact person: [Please complete]

Name

Designation

Telephone
Celi Phone

Facsimilé

Ermail

Webslie

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to
TIP-OFFS ANONYMOUS : 0800 003 056

Respondent’s Signature Date & Company Stamp
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the folfowing documentation and complete the Vendor Application Form belove:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

fwith bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CM9 [name chang@]

4. Certified copy of Share Certificates [CK1/CK2 if CC]

5. A letter on the company's letterhead confirm physical andspestal addresses

6. Original valid SARS Tax Clearance Certificate

7. Certified copy of VAT Registration Certificate

8. Certified copy of valid Company Registrationt Certificate [if applicable]

9. A signed letter from your auditor or acfountantyconfirming most recent annual turnover

figures

Company trading name

Company registergd name

Company Registration Number or ID Numbet if a Sole Proprietor

Form of entity J¥1) - %C - Trust

ptthci Limited. ":Pértner's'hzi@ “Sole Pro:brigtof :

- 'VAT némber [if registered]

Company telephone number

- Company fax number

'Company email address
" Company website address

Bank name  Branch & Branch code

Account holder SN e L Bank account number

Postal address

Phiysical Address s
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Contact person

Designation ..
Telephone
- Email -
Annual turnover range [last financial year] < R5m
Does your company provide Products
Area of delivery National

Is your company a public or private entity . ..

Does your company have a Tax Directive or IRP30 Certificate

Main product or services [e.g. Stationery/Consulting]

Complete B-BBEE Ownership Details:

% Black .. - % Black women
ownership = . ownership
Does your company have a B-BBEE certificate Yes

What is your B-BBEF status [Levell to 9 flUnkniown]

How many personnel does the firm employ Permanent

Services

Provincial

Yes

Public” =%,

Page 15 of 16

Private

No

% Disabled Black own'e'r'sh'ép

If you are an existing Vendor with Transnet please complete the following:

Transnet contact person

Contact number

*Transnet Operating Division

Duly authorised to stgn for.and'on behalf of Company / Organisation:

Name Designation

Signature S Date

Respondent’s Signature
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

It is hereby certified that -

Representative(s) of ... e

(name of company)

attended the information briefing session in respect@f the proposed Service to be rendered in terms

of thisRFQon ..o 2013,

Resnondent’s Signature Date & Company Stamp
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THIS AGREEMENTY is made between

Transnet SOC Lid [Transnet] [Registration No, 1990/000900/3C]

whose registered office is at 49™ Floor, Carlton Centre, 15¢ Commissioner Street, Johannasburg 2001,

and

[the Company] [Registration No 1

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as definédebelow] and it is envisaged that
each party may from time to time receive Information relaing o, the other in respect thereof. In
consideration of each party making available to the other such Tnformation, the parties jointly agree that
any dealings between them shall be subject to the terms and conditions of this Agreement which

themselves will be subject to the parameters of the Bid,DoCument.
IT IS HEREBY AGREED

i INTERPRETATION
In this Agreemeni:

1.1  Agents mean directors, offieers) employees, agents, professional advisers, contractors or sub-

contractors, or any Gropp member;

1.2 Bid or Bid Document means Transnet’s Request for Information [RFI] Reguest for Proposal

[RFP] or Request forQuotation [RFQ], as the case may be;

1.3 Confidential“Information means any information or other data relating to one party {the
Disclosing Farty) and/or the business carried on or proposed or intended to be carried on by
thatdbarty and which is made available for the purposes of the Bid to the other party (the
Réceiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
mintites following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which;
ay is publicly available at the time of its disclosure or becomes publicly available {other than

as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement); or
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b) was lawfully in the possession of the Receiving Party or its Agents {as can be demonstrated
by its written records or other reascnabie evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or

c) following such disclosure, becomes available to the Receiving Party or its Agents {as can be
demonstrated by its written records or other reasonable evidence) from & source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

1.4  Group means any subsidiary, any holding company and any subsidiary of@any hoiding company of

either party; and

1.5 Information means all information in whatever form including, without limitation, any
infarmation relating to systems, operations, plans, intentions, market gpportunities, know-how,
trade secrets and business affairs whether in writing, conveyed™erally or by machine-readable

mediumns,

2 CONFIDENTEAL INFORMATION

2.1 Al Canfidential Informatien given by one paryeto thisvdgreement (the Disclosing Party) to the
other party (the Receiving Party) will bedreated by the Receiving Party as secret and
confidential and will not, without thel Disciosing Party's written consent, directly or indirectly
communicate or disclose {whethes’In Weiting or orally or in any other manner} Confidential

Information to any other person other than in accordance with the terms of this Agreement.

2.2 The Receiving Party will only Use the Confidential Information for the sole purpose of technical
and commercial discussions\between the parties in refation to the Bid or for the subsequent

performance of any gontract between the parties in relation to the Bid.
2.3 Notwithstanding clause Zalébove, the Recelving Party may disclose Confidential Information:

a) to those ofiits Agents who strictly need to know the Confidential Information for the sole
pufpose set out in clause 2.2 above, provided that the Receiving Party shall ensure that
suchuAgehts are made aware prior to the disclosure of any part of the Confidential
Infarmation that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Recelving Party shall at all fimes remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

b} to the extent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below.

24 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requiremernt.

2.5 In the event that any Confidential Information shail be copied, disclosed or used otherwise than as

permitted under this Agreement then, upon becoming aware of the same, without prejudice to
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any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps {including the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shali not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond these contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1  The Receiving Party agrees 1o ensure proper and secure storage of ait Information and any copies

thereof.

3.2  The Receiving Party shall keep a written record, to be supplied“te the Disclosing Party upon
request, of the Confidential Information provided and any c@ples,made thereof and, so far as is
reasonably practicable, of the {ocation of such Confidential Infermation and any copies thereof.

3.3 The Company shall, within 7 (seven) days of receipt of a wiittep demand from Transnel:

a) return all written Confidential Information (including alf copies); and

b) expunge or destray any ConfidentialdInfermation from any computer, word processor or
other device whatscever intc whighwit,was copied, read or programmed by the Cempany or
on #s behalf.

3.4 The Company shall on request supply a certificate signed by a director as to its full compliance

with the requirements of cdlause 3.3b) above.

4 ANNOUNCEMENTS
41  Neither party will mdke @f permit to be made any announcement or disclosure of its prospective
interest in the Bid withoulthe prior written consent of the other party.
4.2 Neither party shall make use of the other party’s name or any information acquired through its
deatings Mithahe other party for publicity or marketing purposes without the prior writlen consent

of thesetherparty.

5 DURATION

Thénobligatiens of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) years.

& PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Rid and in complying with the terms of this Agreament.
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7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in eguity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTICN

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights {Section 14) in connection with this Bid and shali procure that its persennel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2  The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful“procegsing of data relating to
the Bid and against accidental loss or destruction of, or damagese,stich data held or processed by

them.

9 GENERAL

9.1 Neither party may assign the benefit of this Agreermient, or any interest hereunder, except with the
prior written consent of the other, save thatiylransnet may assign this Agreement at any time to
any member of the Transnet Group.

9.2 No failure or delay in exercising anyfFighthpower or privilege under this Agreement will operate as
a waiver of it, nor will any single‘er paitial exercise of it preclude any further exercise or the
exercise of any right, power orprivilege under this Agreement or otherwise.

9.3 The provisions of this Agreemefnghall be severable in the event that any of its provisions are held
by a court of competént jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, amtl the refMaining provisions shall remain enforceable to the fullest extent
permitted by law.

94  This Agreefient™may only be modified by a written agreement duly signed by persons authorised
on behali"of cactyparty.

9.5  Nothing/dnsthis Agreement shall constitute the creation of & partnership, joint venture or agency
between the parties.

9.6%, This"agreement will be governed by and construed in accordance with South African law and the

parties irrevocably submit to the exclusive jurisdiction of the South African courts.

200000000
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed suppiier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

techinical specificaticns for the Services, the Generat Biv Conditions, a Schedule of Requirements or Work
Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exciusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS
Where the following words or phrases are used in the Agreement, such words ©r phrases shall have the
mearning assigned thereto in this dause, except where the context ciearly requires otherwise:
2.1 AFSA means the Arbitration Foundation of South Africa:

ocated sehedules and/or annexures and/or

2.2 Agreement means the Agreement and is oas:
appendices, including the Work Order(s), specificatiopsmforathe Services and such special
conditions as shall apply o the Agreement, together with the General Tender Cenditions and any
additional provisions in the associated bid documents tendereéd by the Service Provider [as agreed
in writing between the Parties], which collectivelyand exclusively govern the provision of Services
by the Service Provider to Transnet;

23 Background Intellectual Property means ali\Intellectual Property infroduced and regquired by
either Party to give effect to their obligations under the Agreement owned in whole or in part by
or licensed to aither Party or their affiliates prio: + the Commwncerment Date or developed after
the Commencement Date otherwise pursdant to the Agreement;

2.4 Business Day{s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as prodaimed in South Africa;
2.5 Commencement Date means [ @], notwithstanding the signature date of the Agreement;

2.6 Confidential dnformation means any information or other data, whether in written, oral,
graphic orain_any other form such as in documents, papers, memoranda, correspondence,
= test results, prototynes, designs,

et e

notebooks, péports, drawings, diagrams, discs, orlicies, sar

planggforimag, patents, orinventor's certificales, which o Party discloses or provides to the other
Partiy [intertionally or unintentionally, or as a result of one Party permitting the representative of
thel other Party to visit any of its premises], or which otherwise becomes known to & Party, and

whigh is not in the public domain and includes, without limiting the generality of the term:
a) information relating to methods of operation, data and plans of the disclosing Party;

b} the contents of the Agreement;

<} private and personal details of employees or clients of the disclosing Party or any other
maintain the confidentiality of such

ERIRELLY

person where an onus rests on the dis i
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information refating to the strategic objectives and planning of the disclosing Party refating

to its existing and planned future business activities;

sy Dlannp
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) information ralating to the past, present and fulire roscarch and develapmoent of the
disciosing Party;

a} information relating to the business activities, business relationships, products, services,
custorners, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h} information contained in the software and associated material and documentation
beionging to the disdosing Party;

i} technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and provesses:

1) Copyright works;

k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tools and techniqués, processes, machinery
and equipment of the disclosing Party;

m} plans, designs, concepts, drawings, functional and technical requirements and
specifications of the disclosing Party;

nj information concerning faults or defects immsends. couipment, hardware or software or the

incidence of such fauits or defects; and
o) information concerning the chagges,“kecs, and / or costs of the disclosing Party or its
authorised Subcontractors, og their methods, practices or service performance levels
actuaily achieved,;
2.7  Copyright means the right in expressins, procedures, methods of operations or mathematicat
concepts, computer prografmcodes, compilations of data or other material, literary works, musical

works, artistic works, sotind recordings, broadcasts, program carrying signals, pubiished editions,
sht owner to do or to authorise the

phatographic worksdor gihematographic works of the <oy

doing of certain @tg sptailied in respect of the dificrent cotegorias Of Works;

2.8  Default means any breach of the obligations of either Party [incduding but not limited to
fundamenta! breach or breach of a fundamentai term] or any Default, act, omission, negligence or
statementh©f either Party, its empioyees, agents or Subcontractors in conpection with or in
relation fo the subject of the Agreement and in respect of which such Party is liabie to the other;

2.9 (Deliverable{s) means any and all works of authorship, products and materials developed,
whitten, prepared, assembled, integrated, modified or provided by the Service Provider in relation

to the Services;
signs and/or Design apulications and will include the monopoly right

2,10  Designs mean rogistered
granied for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

2.1t  Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended

by mutual agreement between the Parties and in accerdance with the provisions of the Agreement

from time {o time;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2.25
2.26

Foreground Inteilectual Property means all Inteliectual Property developed by either Party
pursuant to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or simifar effect which may exist anywhere in the world and inciudes all

future additions and improvements to the Intellectua! Proporty;
Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as alt other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, infenation concerning

materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materlals and the Third'Barty Materials;
Parties mean the Parties o the Agreement together with their Stbsidiaries, divisions, business
units, successers-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applicatiops, onCesthe latter have proceeded to grant,
and includes a right granted for any inventions, products or processes in all fields of technology;

Permitted Purpose means any activity or prglessito be undertaken or supervised by Personnet
or employees of one Party during the tepmnof‘the Agreement, for which purpose authorised
disctosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite in
order to enable such activity or process to be'aetomplished;

independent assodiate or supplier,

Personnel means any paliner, employeggagent,
Subcontractor and the staff of slich Subcontractor, or other authorised representative of either
Party;

Purchase Order{s)meafs official orders issued by an operafing division of Transnet to the
Service Provider fof the proviston of Services;

Service{s) means [# ], the Service(s) provided to Transnet by the Service Provider, pursuant to

the Work @rdei(s) in terms of the Agreement;

o

. delivernbles, key performance

Servigehlevel Agreement or SLA means he
indicators and” performance standards relating Lo e Servites 10 D€ provided by the Service
Provider;

Subceniract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third parly agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subconiract;

Service Provider Materials means all works of authorship, products and materials {including,
o studies, inventions, software,

hut not limitedt to, data, diagrams, charts, repott
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
ownad by, or licensed to, the Service Provider prior to the Commencement Date or independently
daveloped by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;
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2.27  Tax Envoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

2.28 Third Party Material means software, sollwore development tools, methodologies, ideas,
methods, procasses, concepts and techniques owned by, or lcensed to a third party and used by
the Service Provider in the performance of the Services;

2.29 ‘frade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/for logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

2.30 VAT means Value-Added Tax chargeable in terms of the Value-Added TaxAet, 89 of 1991, as may
he amended from time to time; and

2310 Work Grder(s) means a detailed scope of work for o Survice jequired by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Sekvicede Fransnet, which may be
appended to the Agreement from time to time.,

3 INTERPRETATION

3.1 Clause headings in the Agreement are included for €ase of reference only and do not form part of
the Agreement for the purposes of interpretation oFfgr any other purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party heratc by reason of such
Party having or being deamed to have sifuct i Pnuch pravision,

3.2 Any term, word, acronym or phrasesliseglin the Agreement, other than those defined under the
clause heading “Definitions” shall \be given its plain English meaning, and those terms, words,
acronyms, and phrases used ifi the Agreement will be interpreted in accordance with the generally
accepted meanings accordéehthereto.

3.3 Areference to the singulaRincerporates a reference to the plural and vice versa.

3.4 Areference to naturahpersons incorporates a reference to legal persons and wvice versa.

3.5  Areference to aparticular gender incorporates a reference {o the other gender.

4 MATURE ANDSCOPE

4.1 The Agreement’is an agreement under the terms and conditions of which the Service Provider will
arrange forthe provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
anchexecuted by the Service Provider, in accordance with the Agreement.

4.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order{s}.

4.3 Each properly oxeculed Purchase Order forms nr nsoparatde port of the Agreemoent asaf it were
fuily incorperated into the body of the Agreement.

44  During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s}), in accordance with procedures set out in clause 28 [Amendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptabie.

4.5 Insofar as any term, provision or condition in the Work Order(s} confiicts with a like term,

provision or condition in the Agreement and/or a Purchase Qrder, or where the Agreement is
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4.6

silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation

by Transnat and it has used its

within the time required as a direct result of any a0l or Diisson
hest endeavours to advise Transnet of such act or omission. in the event of such defay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of

that delay.

AUTHORIYVY OF PARTIES

51

w1
N}

Nothing in the Agreement will congtitute or be deemed to constituteza paftnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of ohe
another for any purpose or in any form whatsoever,

Neither Party shail be entitled to, or have the power sigauthofte enter into an agreement in the
narme of the other; or give any warranty, representation or undertaking on the other's behalf; or
create any lability against the other or bind ghe other'stcredit in any way of for any purpose

whatsoever.

WARRANTIES

6.1

6.2

The Service Provider warrants to Transpet that:

a) it has full capacity and authority to enter into and to parform the Agreement and that the

Agreament is execulod By avduly authorised epresentalives of the Service Provider;

b} it will dischargé itsyobligations under the Agreement and any annexure, appendix or
schedule heréto with alf due skill, care and ditigence;

) it will be solely responsible for the payment of remuneration and associated benefits, If
any Jof its"Rersonnel and for withhelding and remitting income tax for its Personnet in
conformance with any applicable laws and regutations;

d) it will_procure licences for Transnet in respect of all Third Party Material detailed in the
Waikk Order(s}, and will procure the right for Transnet o take such copies [in whole or in
part] of such Third Perty Materials as it may reasonably reouire for the purposes of back-
up for archiving and disaster recovery; and

e} the use or possession by Transnet of any Materials witl not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its

discretion audit compliance with the Service Levels, provided that any such audit is carried out

with reasonable nrior notice and in a reasonable way 50 a5 not 1o have an adverse effect on the

performance of the Services. without prejudice lu cleuse € 3 below, In the cvent that the Service

provider fails to meet the Service Levels, Transnet may daim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Qrder.

Diate & Company atamp
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6.3  The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Pravider will at its expense remedy any such non-
conformance as snon s possible but i any eveny witien 20 [thisty ! days of nadfication by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
ptace of the Service Provider and any excess charges or costs incurred by Transnet as a resuft
shall be paid by the Service Provider,

6.4  The Service Provider will remedy any defect within 30 [thirty] days of bein@wotified of that defect
by Transnet in writing.

6.5 The Service Provider will not be liable to remedy any problem arising frem or caused by any

madification made by Trinsnet 1o the Deliverasbes o aoy part 0ol wighout e prior approval

of the Service Frovider.

6.6  The Service Provider shall advise Transnet of the effects®ef any steps proposed by Transnet
pursuant to clause 6.5 above, including but not lmitedto any gost implications or any disruption
or delay in the performance of the Services, The Rarties agree that any changes to the Services,
including the charges for the Services or any tiretables for delivery of the Services, will be agreed
in accordance with the change control prcedure, as set out in clause 28 [fAmendment and

Change Controf].

s that:

6.7  The Service Provider wa
aj it has, using the maost up-to-date sbftware available, tested for [and deleted] alt commonly
known viruses in the Materials and for all viruses known by the Service Provider at the date
of the relevant WordlkeQOrder; and
b} at the time ofsdelivery\to Transnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomb, back door, trap door, keys or other harmfuf components.
The Service Provider agrees that, in the event that a virus is found, it will at its own expense use

its best endeavolirs to assist Transnet in reducing the effect of the virus and, particularly in the
woiss of data, to assist Transnet to the

event that g viriSeausss ioss of operational ciiicancy

same extent tofhiticate such losses and to restore Transnet to its original operating efficiency.

6.8  TheSemvicerProvider undertakes to comply with Scuth Africa’s general privacy protection in terms
of the Bili of Rights [Secticn 14] in connection with the Agreement and shail procure that its
Personnel shall abserve the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

6.9  The Service Provider warrants that it has taken alf reascnable precautions to ensure that, in the

event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
- oetent possibie, and that

with its obligations under the Agreament will o rednoed foiho greals
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place,

5.10 In compliance with the National Railway Safety Reguiator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fuily with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of & Subcontractor by the Service Provider [as applicable} shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider andjor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

inciuding the coordination of such activities across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

8.1

Transnet undertakes to promptly comply with any reasnnalle request by the Service Provider for
information, Inciuding information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform@ne Services, but for no
other purpose, However, Transnet's compliance with any request forinformation is subject to any
internat security rules and requirements and subject to the observance by the Service Provider of

its confidentiality obfigations under the Agreement.

The Service Provider shall give Transnet reasonable notice %of any information it requires in
accordance with cdause 7.1 above.

Subject to clause 13 /[Service Providers Personge!!l Tri Uoagress to provide the Service

Provider or its Parsonnel such access to and uscl (18 facilitics a5 is necessary to allow the Service

Provider to perform its obligations under the Agréement,

GENERAIL OBLIGATIONS OF THE SERVICE PROVIDER

The Service Provider shall:

aj respond promptly to alt complaints@nd enquiries from Transnet;

b} inform Transnet immediately of any dispute or complaint arising in relation to the provision
of the Services;

C) conduct it blisingss in-a professional mannar that will refiect positively upon the Service
Provider ahd theiSeivice Provider's Services;

d) keep full\records clearly indicating all transactions concluded by the Service Provider
relating touthe performance of the Services and keep such records for at least 5 {five] years
fromt the date of each such transaction;

e) obtaip, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f) observe and ensure compliance with all reguirements and obligations as set cut in the
labour and related legisiation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

q) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of “the
Agreement. Should the Service Provider fodl 1o nresent Tranonet wifth such rencwals as thay
become due, Transnet shall be entitled, iy sadition to any other rights and remedies that it

may have in terms of the Agreement, tc terminate the Agreement forthwith without any
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liability and without prejudice to any daims which Transnet may have for damages against

the Service Provider.

8.2  The Service Provider acknowledges and agrees that it shall at all times:

a)

b}

c)

d)

e)

h)

)

K}

m)

render the Services and perform all its dulies with honesty and integrity;

communicate apenly and honestly with Transnet and demenstrate a commitment to
performing the Services timeously, efficenty nd 1o the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadiines;

treat its own Personnel, as well as all Transnet's officers, “mployees, agents and
consultants, with fairness and courtesy and respect for their hliman rights;

practice and promote its own internal poficies aimed at prohibiting’and preventing unfair
discrimination [as further referred to in clouse 22 - ZgaallyNaad Diversity);

treat all enquiries from Transnet in connection with the Scvices with couitesy and respond
to all enguiries promptly and efficiently. Wherg the Service Provider is unable to comply
with the provisions of this clause, the ServicesBravider will advise Transnet of the detay and
the reascns therefor and will keep Trdnsnet informed of progress made regarding the
enquiry;

when requested by Transnet, pravide clear and accurate information regarding the Service
Pravider's own policies and|procedures, excluding Know-How and other Cenfidental
Information, except where a nomedisclostre vndertaiing has been entered into hatween
the Parties;

not aliow a conflict Bfinterest to develop between its own interests [or the interests of any
of its other customers] and the interests of Transnet;

not accept omafferyfnior aliow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an
attemptito otherwise exert undue influence over the recipient;

mot misledd Transnet or its officers, employees and stakeholders, whether by act or
QITission;

not Totherwise act in an unethical manner or d¢o anything which could reasonably be
expected to damage or tamish Transnet’s reputation or business image; and

immediately repcrt to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware it connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

9.1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

92  Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be inveiced to Transnet at cost].
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9.4

Unless otherwise agreed in a schedule or Work Qrdor, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurced directly and solely in connection with the
provision of the Services, provided that all such expenses:

3) are agreed by Transnet in advance;

b} are incurred in accordance with Transnet’s standard travel and expenses policies;

c} are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

Al Tax Invoices relating to Fees, out of pocket expenses and, if adpplicable, travel and
accommiodation costs, will provide the detail lor cach of e Personne! Seirying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

10  INVOICING AND PAYMENT

10.1

10.

10.

10.

14.

2

3

4

5

Transnet shall pay the Service Provider the amounts stipulatediin the relevant schedule or Work

Order, subject to the terms and conditions of the Agreemant.

Transnet shall pay such amounts to the Service Provider, upon receipt of & correct and undisputed
socified i the Work Crder appended

Tax Invoice together with the supporting docw® s iationos o
hereto, once the undisputed Tax Invoices, W such portion of the Tax Invoices which are
undisputed become due and payable 1@ the Service Provider for the provision of the Services, in
terms of clause 10.4 below,

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

Unless otherwise provided fer inethe Work Order(s) appended to the Agreement, Tax Invoices

shall be submitted gogether®with a month-end statement. Payment against such month-end
fror date of receint by Transnet of

staterment shalf he made by Transnet within 20 Tt

the statement tgetNag with oil undisputed Tax Invoices and supporting documentation.

Where thespayment of any Tax Invoice, or any pait thereof which is not in dispute, is not made in
accordaneedwith this clause 10, the Service Provider shall be entitled to charge interest on the
putstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

periodfrom the due date of payment until the cutstanding amount is paid.

i1 FEE ADJUSBTMENTS

11,

11.

i1

1

2

3

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order{s) annes=ed horeto from tme to thine,

No less than 2 [two] months prior to any proposed Fec adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated anduappended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitted to submit this matter to dispute resolution in accordance with

clause 25 of this Master Agreement [Dispute Resolution).

Responden
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12 INTELLECTUAL PROPERTY RIGHTS

12.1  Title to Confidential Information

a)

b)

o

Transnet wili retain ali right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual

For the gvaidance of doubt, all the Service

Property that is proprietary to Transnal
Provider's Background Intellectual Property shalt remain vested in the Service Provider.
Transnet shall grant to the Service Provider an frrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only forthe Permitted Purpose.
This license shall not permit the Service Provider to sub-license o other parties.

The Service Provider shall grant to Transnet an irrevacable, rovaity?free, non-exclusive
licence to use the Service Providers Background Intelieétual\Property for the Permitted
Purpose. This ficence shall not permit Transnet to sub-licensestoother parties.

The Sorvice Provider shall arant Transeol acoule 1o e Borvice Provider's Background
Intellectual Property on terms which shall be sondWiide fegotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectuai Property, to the extent

that such access is required.

12.2  Title to Intelleciual Propeity

aj

b}

c)

d}

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Servicg Providérpits researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Tntellectual Property. The Sorvico Prosddor shiall net at any tme during
or after the termingtionnor cancellotion of the Agreement dispute the validity or
enforceability 4f sucheFereground Intellectual Property, or cause to he dene any act or
anything centesting opin any way impairing or tending to impair any part of that right, title
and intetest to,any of the Foreground Intellectual Property and shail not counsel or assist
any personte do so.

Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Bropery anywhere in the world as it shal! decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreground Inteliectual Property.

Where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financiat support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intelectual
Property.

Mo consideration sholl be pald by Transnet o he Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
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i2.3

12.4

12.5

sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intelfectual Property to Trancnet.

e) Subject Lo anything contrary contained in e Agrecment and/or the prior wrilten consent
of Transnet [which consent shall not be unreascnably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Ary improvements, developments, adaptations and/or medifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, hased on or resulfing from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

i

Transnet. Tho Service Provider sholl decicse prompiy by transoct sl such

owned by
improvements, deveiopments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents angedo alhthings as may be necessary
to effect, record and perfect the assignment of such imprevements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining\or docUffenting ownership and/or protection
of the improved Foreground Intellectual Propertys

Unauthorised Use of Confidential Informatian
or use hany way any Confidential

The Service Provider shall not authorise@migaty, o at «

Information beclenging to Transnet_whether or not such party is aware of such Confidential

Information, and shall promptly netify Transnet of the information if it becomes aware of any
party so acting, and shall provide Teanpsnet the information with such assistance as Transnet
reasonably requires, at Transnet's cost and expense, to prevent such third party from so acting.
Unauthorised Use of Intellectual Property

ay The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applicationsyof Tedistrations of Patents, Designs and Trade Marks cor any act of
infringemnagt, unfair competition ar paodsg ofl eolving the intellectual Property of
Trenspe! SRwhich the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

b} IEshall be within the sole and absoclute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including fegal action to bring any infringement of
illegal use to an end.

c) The Service Provider shall cooperate to provide Transnet promptly with all relevant
ascertainable facts.

d) If procecdings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or cther award arising out of such
proceedings, If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitied to damages or other award

arising out of proceedings.
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i3  SERVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

13.4

13.5

The Service Provider's Persannel shall be regarded at afl times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and empioyee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardtess of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed,

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Traunsnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safetysrequirements]. The
Service Provider will ensure that such Personne! at all times act4n adawful’and proper manner in
accordance with these requirements.

Transnet reserves the right to refuse to admit or to remgve from any premises occupied by or on

behalf of it, any Service Provider Personnel whose ~dmis or presence would, in the reasonable
apinion of Transnet, Be undesirable or who repredgnis a threst to confidentiality or security or
whose presence would be in breach of any rules and tegulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons whyl. The
reasonable exclusion of any such individual\from such premises shall not relieve the Service

Provider from the performance of itsebligations under the Agreement.

The Service Provider agrees to use all r@asonable endeavours to ensure the continuity of its
Personnel assigned to performithe Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or %ransnet advises that any such Personnel assigned are in any respect
unsatisfactory, ncluding Saiete any such Porsoniad ore, G are oxpected 1o be or have been
absent for any periog, tien the Service Provider will promptly supply a replacement of equivalent
calibre and expérience,\ahd any such replacement shali be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

14  LIMITATION OF LIABILITY

4.1

14.2

4.3

Neither Party excludes or fimits liability to the other Party for:

a) death or personal injury due to negligence; or

D) fraud.

The Service Provider shali indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet fo the extent that it results from any act of or omission by the
Service Provider or its Personnel in connection with the Agreement. The Service Provider's Hability
arising out of this clause 14.2 shall be limited to a maximum amount payable in respect of any
one occurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to dzuses 4.0 and 142 above, e dabdity of either the Sorvice Provider or
Transnet under or in conncction with the Agreement, whether for negligence, misrapresentation,

breach of contract or otherwise, for direct loss or damage arising ouf of each Default or series of
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refated Defaults shall not exceed 100% [one hundred per cent} of the Fees paid under the

schedule or Work Order to which the Defauli{s) relates.

14.4 Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event

swoor damace or including

shall either Party be liable to the other for i
indirect or consequential Inss of profits, business, revernde, goodwill or anticipated savings of an
inclirect nature or loss or damage incurred by the other Party as a result of third party claims.

14.5 If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party's total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above,

14.6 Nothing in this clause 14 shall be taken as limiting the lizbility of the Service Provider in respect of
clause 12 [Inteflectual Property Rights]or clause 16 [Confidentiality].

15  INSURANCES

15.1  Without limiting the liability of the Service Provider undeg/theNAgreement, the Service Provider
shall take out insurance in respect of all risks for which itlis prudent for the Service Provider to
insure against, including any liability it may have as aresult of its activities under the Agreement
for theft, destruction, death or injury to any pérsen,and damage to property. The level of
insurance will be kept under review by Tranénet, jon an annual basis, to ensure its adequacy,
orovided that any variation to the level of Stichinsurance shall be entirely at the discretion of the
Service Provider.

15.2  The Service Provider shall arrange ingurancepwith reputanly insurers and will produce Transnet
evidence of the existence of the policies™8h an annua! basis within 30 [thirty] days after date of

policy renewals.

16 CONFIDENTIALITY
16.1 The Parties herebyundertake/the following, with regard to Confidentiat Information:

a) not to divilge or disclose to any person whornsoever in any form or manner whatsoever,
eithér direciy or indirectly, any Confidential Information of the other, without the prior
writhel copsent of such other Party, other ihan when callad upon to do o in aecordance

with_a statute, or by a court having jurisdiction, or by any other duly authorised and

empowered authority or official, in which event the Party concerned shaill do what is

reasonably possible to inform the other of such a demand and each shall assist the other in

seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner

whatsoever apply the Confidential Information, disciosed to it as a resuit of the Agreement,
s for owhich it Is disclosed or

for any purpose whatsoever other than for the o
otherwise than in strict compliance with the provisions in the Agreerment;

C) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written co%;sent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;




d)

e}

f)

g)

N

Ly
16.2 The du

where:

a)

b)

not to de-compiie, disassermble or reverse angineer any composition, cotnpiiation, concept
application, item, component de-compilation, including software or hardware disclosed and
shalt not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obfigations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidentiai Information:

Confidential Information disclosed by either Party 1o the other or by either Party to any
other party used by such Party in the peronmiznce of the Agreement, shall be dealt with as

“restricted” or shall be dealt with according to any ather appropriate level of confidentiality
relevant o the nature of the information concerned, agreed between'the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made biiamy.other person subject to their
controf, any public statements or issue press reledSester disclose Confidential Information
with regard to any matter related to the Agreement, unless written authorisation to do so
has first been obtained from the Parly first disclosing such information;

each Pacty shall be entitied o disclose st Tewects of Confidential Information as may be
refevant to one or more technically glialifisd employces or consultants of the Party who are
required in the course of theinfdutiés to, receive the Confidential Information for the
Permitted Purpose provided thatithe employee or consultant concerned has a legitimate
interest therein, and then gnly to the extent necessary for the Permitted Purpose, and is
informed by the Partyeof the @anfidential nature of the Confidential Information and the
obligations of the eanfidentiality to which such disclosure is subject and the Party shall
ensure such empleyees or consuttants honour such obligations;

each Party shgl gty the other Party of e none of coch person or entity to whom any
Confidergiaiinformagtion has been disclosed as soon as practicable after such disclosure;
each,Party, shall ensure that any person or entity to which it discloses Confidential
Information“shail observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers o agents are required 10 Sign 3 v BSrinouns LR L

ties and obiigations with regard to Confidential Information in this ctause 16 shall not apply

a Party can demonstrate that such information is already in the public domain or becomes
available te the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party's written records, without an infringement of an obligation or duty of

confidentiality; or

Raspondent’s Sioraturs
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C) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or cbligation of confidentiality; or
d) is independently developed by a Parly as proven by its written records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreemeant. Upon termination of the Agreemont, all documentation furmished to
the Service Provider by Transpet pursuant tc the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, biocks, Jabels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE 70 PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to defivemany portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancelthe Agreement of Work
Order in so far as it relates to the unexecuted work or reiccted porticn af the Service, and, in such event,
jectlin & rogpeds to these conditions.

the provision of any remaining comimitment shall remain s

TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereofythe, Cominencement Date if the Agreement is [e]
and the duration shall be for a 12 [twelvementh period, expiring on [&], unless:

a) the Agreement is terminated by-either Party in accordance with the provisions incorporated
herein or in any schedules of annexures appended hereto, or otherwise in accordance with
faw or equity; of

b) the Agreement is effended at Transnet's oplion for a further period to be agreed by the
Parties.

18.2  Either Party may termindte the Agreement forthwith by notice in writing to the other Party where
the other Partydaseommitied a material Default and, where such Default is capable of remedy,
has failed to.remedy such Default within 30 [thirty] days of receiving notice specifying the Default
and requifing its remexdy.

18.3  FithepPartyumay terminate the Agreement forthwith by notice in writing to the other Party when
the other @arty is unable to pay #s debts as they [oll tue o comimits any act or omission which
woulli bevan act of insolvency in terms of the Insolvercy Ac, 24 of 1936 [as may be amended
fromutime to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

) the appointment of a liguidator, trustee, receiver, administrative receiver or similar officer;
OF

d) any similar action, apptication or proceeding in any jurisdiction to which it is subject.

18,4 Transnet may tarminate the Agreement at any g wethin 2w ] moniis of becorming aware of

a change of control of the Service Provider by nolice ih writing 1o the Service Provider. for the

purpases of this clause, “controi” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.

Respondent’s Signaturs
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18.5

18.6

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days’ written notice.

aient without cause oy giving 30

Notwithstanding this dause 18, either Party may concel the Ag

[thirty} days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

18.1

19.3

19.4

19.5

19.6

18.7

Termination in accordance with clause 18 /Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall rerfiain in force and in
effect.
On tormination of the Agroament or o Work Order, the Sorvine Provider witilimedintely deliver
up, and procure that its Personnel will immediately deliver up to Transnetyall Deliverables and
property belonging to Transnet for, in the event of terminatien ofva Work Order, such as is
relevant to that Work Order] which may be in the possession, of, or under the control of the
Service Provider, and certify to Transnet in writing that this has begn done.
To the extent that any of the Deliverables and propérty referred to in clause 19.2 above are in
electronic form and contained on non-detachable $torage devices, the Service Provider will provide
Transnet with unencrypted coples of the sam@ on magnetic media and will irretrievably destroy
and delete copies so held.
In the event that the Agreament is terminated By the Service Provider under clause 18.2 [Term
and Termination], or in the event that a Wosk Order is terminated by Transnet under clause 18.5
[Term and Termination], Trapsnet Willpay to the Service Provider all outstanding Fees
Tapportioned on a pro rata basis] kelating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Providér inftelation to the such work for which the Service Provider has paid or is
legally obliged to gay, in‘whiCh case, on delivery of such goods or materials, the Service Provider
will promptly deliver suchioods and materials to Transnet or 2n it may direct.
The provisions, of elauses O [Oefinitions], & [Werantizs], 12 [intellectual Property Rights], 14
[LimitationNef Ligbifity], 16 [Confidentiafity], 19 [Consequence of lermination ], 25 [Dispute
Resdlution] and 29 /Governing Law] shall survive termination or expiry of the Agreement.
If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrisved Party may have for damages
against the Defauiting Party.
Should:
a) the Sarvice Provider effoct or attempt to effect a compromise or composition with its
creditors; or
B) aither Party be provisionally or finally liquidaied or ptaced under judicial management,

whether provisionally or finally; or

Respondents Signature
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c) either Parly Cease or threaten to cease Lo carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shail be entitled, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any fiability and without prejudice to any

fus Other

claims which either Party may have for damagos ¢

20 ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereundep except with the prior
writter: consent of the other. Further, in the event that Transnet wishes, to assign or novate the
Agreement te any third party, the Service Provider agrees that it shall nobunreasonably withhoid or delay
its consent to such assignment or novation and that it shall only be entitled te.reCover from Transnet any

reasonable legal costs incurred by it as a dired resuit of such assignment'®rnovation.

21 FORCE MAJEURE

21.1

21.2

Neither Party shall have any claim against the otheg Farly arising from any failure or defay in the
performance of any cbligation of either Party_undenthe Agreement caused by an act of force
majeure such as acts of God, fire, floodCwar, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorsm orcivil disturbance, defaults, delays or discontinuance
on the part of independent contracters), suppliers, or cther circumstances or factors beyond the
reasonable control of either Party, and to the extent that the performance of obligations of either
Party hereunder is delayed sby virtUes®f the aforegoing, any period stipulated for any such
performance shall be reaserabextended.

Fach Party will take alfl Fegsonable steps by whatlever lawlul means that are available, to resume
fuil performance as(soaft as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. I\a Paity fails to agree to such modifications proposed by the other Party within
90 [ninety] dayswfithe act of force majeure first occurring, either Party may thereafter terminate

the Agreement with immediate notice,

22 EQUALITY ARND DIVERSITY

224

22.2

The Service Provider will not victimise, harass o Caorlminale against any empioyee of cither Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual crientation or part-time status, This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its empioyees,
agents and Subcontractors wifl not breach any applicabie disarimination legislation and any

amendments and re-enacimants theroof.

Fespondent’s Signature
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23  NON-WAIVER

23.1

23.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

Such failure or neglec
Agreement, or prejudice the nght of that Party to institute subsequent action,

voshaill st in any manner, aifoct oo continued, unaitercd validity of the

24 PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, of shall be reguired
to be modified, the validity, legality and enforceability of the remaining provision§ shall not be affected

thereby.

25 DISPUTE RESCLUTION

25.1

25.2

25.3

254

25.5

25.6

Should any dispule of whatsoever nature arise Duiweon g aBies cohcerning the Agreement,
the Parties shall try to resolve the dispute by negotiation{within 40 [ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negetlation, either of the Parties may refer the
dispute to AFSA and notify the other Partydaccordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in‘accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

This clause constiutes an irrevacable CORSENL by Wi Padics Lo any progesdings in teims herecf,
and neither of the Parties shall belentitled to withdraw from the provisions of this clause or claim
at any such proceedings that it'is not bound by this clause 25.

This clause 25 is sevérablé from the rest of the Agreement and shall remain in effect even if the
Agreement is termiinated fop@ny reason.

This clause 25 shallinot preclude either Party from seeking urgent relief in & court of appropriate

jurisdiction, where greunds for urgency exist.

26 ADDRESSES FOR NOTICES

26.1

The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hergafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such cther

address or facsimile number, as may be, by written notice to the other:
a) Transnet

0] For legal notices: [&]

Attention: Legal Department

Respondent’s Signature
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(i} For commercial notices: L]
Fax No. [e]
Attention: [e]

k) The Service Provider

(i For legal notices: [e]
Fax No. [#]
Artontion: [ %]
(ii) For commercial notices: @]
Fax No. [@]

Aftention: e}

26.2 - Any notice shall be addressed to a Party at its physical faddress o delivered by hand, or sent by
facsimile.
26.3  Any notice shall be deemed to have heen given:
a) it hand delivered, on the day of deliver, G
b) if posted by prepaid registered posimll [en] days after the date of posting thereof; or
C) if faxed, on the date and time, of sending of such fax, as evidenced by a fax confirmation

printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, Gieshiould no postal facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMENT

27.1 The Partes herelly cOpfigd that the Agreement constitules the whole and only agreement
between them with regasd to the subject matter of the Agreement.

27.2 The Partics hereby confirm that the Agreement repiaces all other agreements which exist or may
have existed'in any form whatever between them, with regard to the subject matter dealt with in
thegAgreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto!

AMENDMENT AND CHANGE CONTROL

28.1  Any requirement for an amaerdment or change o 1he Ayreenont or to a Wark Crdor shall only be
valid if i is in writing, signed by both Parties and added to the Agreement as an addendum
hereto.

28.2  Inthe event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in dause 25 [Dispute Resolution].

Respondent’s Signature
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GOVERNING LAW
The Agreement Is exclusively governed by and construed in accordance with the faws of the Republic of
South Africa and is subfect to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision

include references to that statutory provision as from time to time amended, extended or re-
[ that in the event that the amendment,

enacted and any regulations made under it, prov
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Farty, the ®arties will negotiate in
good faith to agree such amendments to the Agreement as may \be appropriate in the
circumstances. If, within a reasonable period of time, the Service Providerand Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverabiles,
warranties, or cther terms and conditions, efther Party may seekto Bave the matter determined in

accordance with clause 25 [Dispute Resolution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constituie

one and the same instrument. Either Party may/efiter into the Agreement by signing any such

counterpart.

00a00000

Date & Compary Stamp
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Suppliers Code of Conduct

Transnet aims to achieve the best value for money when
buying or selling goods and abtaining services. This, however,
must be done in an open and falr manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

»» Transnet Procurement Policy - A guide for tenderers;

= Sectlon 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, equitable, transparent, competitiye
and cost effective;

»» The Public Finance Management Act (PFMA);

»» The Broad Based Black Economic Empowerment Act
{BBBEE); and

»» The Anti-Corruption Act.

This code of conduct has been compiled te formally apprise

Transnet Suppliers of Transnet’sdexpectations regarding
behaviour and conduct of its Suppliers,

Transnet is in theyprogess of transforming itself into a self-
sustaining State Owned Enterprise, actively competing in
the logistics industry. Our aim is to become a world class,
profitable,logisticsorganisation.Assuch,ourtransformation
is focused on adopting a perfermance culture and to adopt
behaviours that will enable this transformation.

Transnet will not participate in corrupt practices. Therefore,
it expects its suppliers to act in a similar manner.

»» Transnet and its employees will follow the laws of this
country and keep accurate business records that reflect
actual transactions with, and payments ta, our suppliers.




= Employees must not accept or request money
or anything of value, directly or indirectly,
from suppliers.

Employees may not recieve anything that is
calculated to:

- llegally influence their judgement or conduct
or to influence the outcome of a sourcing
activity;

- Win or retain business or to influence any act
ordecision of any person inveivedinsourcing
decisions; gain an improper advantage.

»» There may be times when a supplier is
confronted with fraudulent or corrupt
behaviour of Transnet employees. We expect
our suppliers to use our "Tip-offs Anonymous”
Hotline to report these acts - 0800 003,05%6.

Transnet is firmly committed to freednd
competitive enterprise.

= Suppliers are expectedsto ¢omply with all
applicable laws andire@ulations regarding
fair competition af@hantiyfust practices

»» Transnet doesgmat engage non-value adding
agents or «eprgsentatives solely for the
purpose of icreasing BBREE spend (fronting).

Transnet's relationship with suppliers requires
us to clearly define requirements, to exchange
information and share mutual benefits.

»» Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot contral the actions of our suppliers,
we will not tolerate any itlegal activities.




These inciude, but are not limited to:

~Misrepresentation of their product {origin
of manufacture, specifications, intellectual
property rights, etc);

- Collusion;

~Fatlure to disclose accurate information
required during the sourcing activity {ownership
financial situation, BBBEE status, etc.);

~ Corrupt activities listed above; and harassment,

intimidation or other aggressive actions towards
Transnet employees.

>> Suppliers must be evaluated and approved before
any materials, components, products or services
are purchased from them. Rigerous due diligence
must be conducted and the supplier is expected
to participate in an honest and straight forward
manner,

»» Suppliersmustrecordandreportfactsaccurately,

honestly and objectively. Financial records must

be accurate in all material respects,

influgnice} the

of Transnet

»» Doing businesswith family members.

»» Having a financialinterest in another company in
our industry.

Show that you support good business practice by logging onto
oy transnet-suppliers.net and completing the form.

This wilt aliow us to confirm that you have received, and agree to, the terms and conditions set out in our Suppliers Code of Conduct.




