TRANSHED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SQC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No: SCS D703 (DNR 12133)

FOR THE SUPPLY OF: HIRING OF EARTH MOVING EQUIPMENT
AS & WHEN REQUIRED — 24 MONTHS

REQUIRED AT: DURBAN & SURRDUNDINGS
ISSUE DATE: 24 GCTOBER 2013
BRIEFING: 29 OCTOBER 2013 j09:00

100 EEL ROAD, BAYHEAD, DURBAN
CONTACT: DAREN REDDY, 0313614276
CLOSING DATE: 31 OCTOBER 2013
CLOSING TIME: 10:00
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Section 1

NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / HAND PELIVER TO TENDER BOX]
CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

i Responses to RFQ

Responses to this RFQ {Quetations? must not include documents ongeference relating to any other

quctation or proposal. Any additional conditions must be embodied in amaccampanying letter,

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Governments Broad=Based Black Economic Empowerment
Programme and it would therefore prefer to do businass with local business enterprises who share these
same values, Transnet will accordingly allow ad™preference” to companies who provide a B-BBEE

Verification Certificate. All procurement transactions, will be evaluated accordingly.
2.1 B-BBEE Scorecard and Rating
As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulations, Respondents are to note the following:

« Proposals will be evajuated ofvprice which will be allocated 80 points and preference which will

be allocated 20 goints, dependent on the value of the Services

« The 80/20 greference’ point system applies where the acquisition of the Services will be iess
than Rig000 00C.00.

« If tHe80/20 preference point system is stipulated and alf Bids received exceed R1 000 000.00,
the RFP will be cancelled

In cafipliahcewith the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
fram™ October 2011 valid B-BBEE Verification Certificates must be issued by:

aj Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or

b} Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the foliowing:

¢) Large Enterprises [i.e. annual turnover greater than R35 million]:
@ Rating levet based on alf seven elements of the B-BBEE scorecard
d) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35 million]:

® Rating based on any four of the elements of the B-BBEE scorecard

Respondent’s Signature Date & Company Stamp
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e} Exempted Micro Enterprises — EME [i.e. annual turnover less than RS midlion]:

I accordance with B-BBEE Codes of Good Practice | Statement 000, Section 4], any enterprise with

an annual total revenue of R 5 million or less qualifies as an EME.
*  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

o Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate {which may be in the form

of a letter) from an auditor or accounting officer or a certificate from a Verification Agency

accredited by SANAS. The certificate must confirm the company’s turnover, black

ownership / black female ownership and B-BBEE status level.

Respondents are reguired to furnish proof of the above to Transmet. [i.e. @ detaifed scorecard as

Stiputated above in respect of Large Enterprises and QSEs, or a certificate in respect of EMES].

Transnet will accordingly allocate a maximum of 20 [twenty] points in accordance with the
B0G/20 preference point system prescribed in the Preferential Procurement Policy Framework Act
(PPPEA}Y, Act 5 of 2000 and its Regulations fo the Responcent’s final score based on an entity’s B-

BBEE scorecard rating. [Refer Annexure A for furthier details]

N.B. Failure to submit a B-BBEE certificate, dwhich is valid as at the Closing Date of this RFP, will

result in a score of zero being allocated for B-BBEE.

[Refer Section 3, Vendor Appiicationformy, for Returniable Documents reguired]

2.2  Further Recognition Criterfa
a) Further Recognition Criteria (Current)

As a pre-qualification criterion, certain minimum requirements with regard to the
Respondeéntis CURRENT B-BBEE status at the time of submission of their bid must be met.
These mipimumt requirements will be measured based on the extent to which the
Reéspondent’s current black ownership, management control and employment equity meets
orvexceéds certain minimum targets. Please noie that a Respondent’'s ownership,
mahagement contral and employiment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When claiming that the
minimum targets for FRC {Current) has been met, the Respondent rnust reflect his B-BBEE
status at the time of submitting the bid. Supporting documentation may be requested in
this regard. The minimum requirements for this RFP for FRC (Current} are stipulated in the

table below:

Respondent’s Signature Date & Company Stamp
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o UMINIMUM COMPLIANCE TARGET

(%) AS A PERCENTAGE OF THE
I e © . ORGANISATION = .
Further Recognition Criteria (Current):
Btack Ownership 2%
Black Mana X 2%

gement Control
Em ! . 1%
ployment Equity

N.B. Failure to achicve the minimum prequalification fargels allocated for FRC (Current) for any

ane of the criteria listed above at the dosing date of this tender will resgilin disqualification,

Note: Should a IV be envisaged, the principal Respondent is regiied fo submit the requfred

responses as indicated above.

3 Communication

a) Respondents are warned that a response will be liable %or disqualification should any attempt be
made by a Respondent either directly or indirectly to\canvass any officer(s) or employee of Transnet

in respect of this RFQ between the closing daterand thewdate of the award of the business.

b) A Respondent may, however, before the clesingddate and time, direct any written enguiries relating

te the RFG to the foliowing Transnet employee:
Name: DAREN REDDY

Emait: daren.reddy@transnetinet

TEL: (031} 3694276
<) Respondents may aisé, at™any time after the closing date of the RFQ, communicate with

PRUDENCE NKABINDE ongany matter relating to its RFQ response:

Telephone 01% 5446486

Email tacisegretariat@transnet.net
A non-refundable tender fee of 150.00 (inclusive of Vat) is applicable per tender.
Paymentls to.be made to Transnet Freight Rail, Standard Bank Account number
203158598, Branch code 004805. The deposit slip must reflect SCS DO703 (DNR 12133)

andthe Company Name. Receipts to be presented prior to collection of the tender/s

4 Tax Clearance
The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation, Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: Jif applicable].

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No SCS DO703 (DNR 12133) Page 5 of 10

& Legal Compliance

The successful Respondent shall be in full and compiete compliance with any and afl applicable national

and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the ciosing date and time.

8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

g Prices Subject to Confirmation

Prices qucted which are subject to confirmation will not be considered.

10 Negotliations

Transnet reserves the rght to undertake post-tender negolizbions With selected Respondents or any

number of short-listed Respondents.

11 Binding Offer

Any Quotation furnished pursuant to this Request ghallibe deemed to be an offer. Any exceptions to this

statement must be clearly and specifically indicated,

12 Disclaimers

Transnet is not committed te any course offaction as a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to it. Pleasgynote that Transnet reserves the right to:

® modify the RFQ’s goods jfeservige{s)and request Respondents to re-bid on any changes;

e reject any Quotation whichrdoes not conform to instructions and specifications which are detailed
herein;

= disqualify Quotations submitted after the stated submission deadline;

s rot necessarlly aceept the lowest priced Quotation;

° reject all Quetations, if it so decides;

a placelan arder in connection with this Quotation at any time after the RFQ’s closing date;

o award\only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

s o “splitthe award of the order/s between more than one Supplier/Service Provider; or

s make no award at all.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has
been convicted of a serious breach of law during the preceding 5 [five] years, including but not imited to
breaches of the Competition Act 89 of 1998. Respondents are required to indicate below whether or not

they have been found guilty of a serious breach of law during the past 5 [five] years:
I/We da hereby certify that i/we

have/Bave not been found guilty during the preceding 5 [five] years of a serious breach of law,
including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or

Respondent’s Signature (ate & Company Stamp
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other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Lid reserves the right to‘%xclude any Respondent
from the bidding process, should that person or entity have been found guilty of a serious breach of law,

tribunat or regulatory obligation.

13 Respondent’s Samples

Only in cases when the Respondent submits a sample(s) of thé goads ¥, products / material quoted for,
the sample(s} must be endorsed with the RFQ number and description and forwarded on or before the

deadline date to the following addressee: N/A

i4 Evaluation Criteria

Transnet will utilise the following criteriz [not necessatily in this order] in choosing a Supplier/Service
Provider, if so required:
® Administrative responsiveness - Completeness of response and returnable documents
. Substantive responsiveness — Pregualification criteria, if any, must be met
e Technical threshold of 80/20%sCompliance to specification / quality, previous performance,
delivery lead-time
® Weighted evaluation Basegd on,80/20 preference point system;
- Pricing and @ricéybasis’{firm] - whilst not the sole factor for consideration, competitive pricing

and overall level of unconditional discounts® will he critical

Transnel will utilise the following formula in its evaluation of Price:

y Po—Pra)
Ps = 801 - —— )
Where:
Fs = Score for the Bid under consideration

Pr = Price of Bid under consideration
Price of lowest acceptable Bid

il

P

- B-BBEE status of company

! Only unconditfonal discounts wilf be taken into account during evaluation. A discount which fias been offered

conditionally wifl, despite not being taken fnfo account for evalustion purposes, be implemented when payment is

effected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status ievel of contribution

in accordance with the table helow:

B-BBEE Status Level

MNumber of points

cantributor

of Contributor {80/20 system)

1 20

2 18

3 16

4 12

5 8

6 )

7 4

8 2
Mon-compliant 0

Validity Period

Transnet desires a validity period of SOfninety] days from the closing date of this RFQ.

This RFQ is valid until

Banking Details

BANK:

BRANCH NAME(. CODE:

ACCOUNT HOLDER:

ACCOUNTNUMBER;

Company Registration

Registration number of company [/ C.C.

Registered name of company / C.C.

Disciosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES NO

Respondent’s Signature

Date & Company Stamp
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i9 Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below.

£,

Failure to provide all these Returnable Documents may resuft in a Respondent's
disqualification. Respondents are therefore urged fo ensure that all these Documents

are returned with their Quotations,

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these mandatory Returnable Dacuments by so indicating

[Yes or No] in the table below:

e Submitted
Returnable Documents, B PN PO [Yesor

SECTION 1 : Notice to Bidders

- Valid B-BBEE Verification Certificate[RSA Lafge Enterprises and QSEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B- BBEE scorecard

- Valid B-BBEE certificate fromimatiditor, accounting officer or SANAS accredited
Verification Agency [RSA EMEs]

Note: failure to provide awwalid B-BBEE Verification Certificate at the closing
date and time of the {ender will result in an automatic score of zero being
allocated for B-BBEE scorecard

SECTION 2 : Quotationdorm

SECTION 3: Ventior Application Form

e Original valid Tax Clearance Certificate {Consortia / Joint Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

Respondent's Signature Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

[/We agree to be bound by those terms and conditions in:

¢ the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on

request]; and

e any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/us, this Quotation {and, if
any, its covering letter and any subsequent exchange of correspondencely together with Transnet's

acceptance thereof shall constitute a binding contract between Transhet and me/us.

I/we further agree that if, after I/we have been notified of the ageeptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery Jead-time quoted, Transnet may, without prejudice
to any other legal remedy which it may have, capéelthe order and recover from me/us any expenses

incurred by Transnet in calling for Quotations afresh aid/or having to accept any less favourable offer.

Price Schedule
I/We quate as follows for the goods requiredyon a “delivered nominated destination” basis, exciuding

VAT [for SERVICES, attach a scope of work & pricing schedule]

Item ST e i ij itof o Unit Price Total |
em S TR o Unito : : Price
No _Dg_;scr.qptlpn of Goofls_ ol Measure Quants_ty 1z ne
"1 | EARTH MOVING EQUIPMENT.(REFER SPECS) | EACH | 1 '

2

3

4

5

6

Delivery Lead-Time from date of purchase order: [days/weeks]

MNotes to Pricing:

a)  All Prices must be quoted in South African Rand, exclusive of VAT

by To facilitate like-for-like comparison bidders must submil pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
keing disqualified.

c¢) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount{s) in the final evaluation stage If offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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BRIEFING CERTIFICATE

RFQ: SCS DO703 (DNR 12133)

HIRING OF EARTH MOVING EQUIPMENT, AS & WHEN REQUIRED - 24 MONTHS

INFORMATICN SESSION

RFQ SITE / BRIEFING MEETING

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT THE FOLLOWING VENUE

VENUE: 100 EEL ROAD, BAYHEAD, DURBAN
TIME: 09:00
DATE: 29 OCTORER 2013

The Site / Briefing Meeting is compulsory, companies,not attending are overlooked in the tender

award process.

ATTENDANCE CERTIFICATE

This is to certify that

Representatives/s of

Has / have today attentled the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

Respondent’s Signature Date & Company Stamp



Transnet Supplier Declaration/Application

The Financial Director or Company Secretary

Annexure D1

Transnet Vendor Management has received a request to load your company on to the Transnet vendor database.
Please furnish us with the following to enable us to process this request:

e U R e

NE:

Complete the “Supplier Declaration Form” {8DF) on page 2 of this letter

Original cancelled cheque OR letter from the bank verifying banking details {with bank starnp)

Certified copy of Identity document of Shareholders/Directors/Members (where applicable)

Certified copy of certificate of incorporation, CM29 / CM3 (name change)

Certified copy of share Certificates of Shareholders, CK1/ CK2 (if CC)

A letter with the company’s letterhead confirming physical and postat addresses

Original or certified copy of SARS Tax Clearance certificate and Vat registration cerfificate

A signed letter from the Auditor / Accountant confirming most recent annual turnover and percentage black
ownership in the company ANDVOR BBBEE cerlificate and detailed scorecard, from an accredited rating
agency (SANAS member).

« Faifure to submit the above documentation will delay the vendor creation progess.

« Where applicable, the respective Transnet business unit processing yeusapplication may request further
information from you. E.g. proof of an existence of a Service/Business ceatract between your business and
the respeciive Transne! business unit efc.

IMPORTANT NOTES:

a)

d)

f)

If your annual turnover is less than R5 million, thendmytermayct the DTI codes, you are classified as an
Exempted Micro Enterprise (EME). If your compang is /¢lassified as an EME, please include in your
submission, a signed letter from your Auditor / Acceuntant confirming your company’s most recent annual
turnover is iess than R5 million and percentage of Dlackbownership and black female ownership in the
company AND/OR BBBEE certificate and detailed scorecard from an accredited rating agency (e.g.
permanent SANAS Member), should you feel jou willle@ble to attain a better BBBEE score.

if your annual turnover is between R5 million_and R35million, then in terms of the DT1 codes, you are
classified as a Qualifying Small Enlerprise, (QSE) and you claim a specific BBBEE ievel based on any 4 of the
7 elements of the BBBEE score-card@please include your BEE certificate in your submission as confirmation
of your status.

NB: BBBEE cerlificate and detailedyseorecard should he oblained from an accrediled rating agency
{e.g. permanent SANAS Membér).

i vour annual turnover is imexcess of R35Smillion, then in terms of the DTI codes, you are classified as a
Large Enterprise and you elaimiarspecific BEE level based on all seven elements of the BBBEE generic
score-card. Please include your BEF certificate in your submission as confirmation of your status.

NB: BBBEE cerlifigaie, an@udetailed scorecard should be obtained from an accredited rating agency
(permanent SANAS Mémber).

To avoid PAXE tax being automatically deducted from any invoices received from you, you must also
cantact the dransnet person who lodged this reguest on your behalf, s¢ as o be correctly classified in terms of
Tax legislaticn,

Unfortumately, Mo payments can be made to a vendor unti! the vendor has been registered, and no vendor
can be registered until the vendor application form, iogether with its supporting documentation, has been
received and processed.

Please return the completed Supplier Declaration Form {SDF) together with the required supporting
documents mentioned above to the Transnet QOfficial who is intending to procure your company’s
services/products in order that he/she should complete and Internal Transnet Departmental
Questionnaire before referring the matter fo the appropriate Transnet Vendor Master Office.

Regards,
Transnet Vendor/Supplier Management [please substitute this with your relevant Transnet depariment
before sending this document out]

THAMNENET




Annexure D2

TRAMBNET

Company Trading Nar_ne

Company Registered Name

Company Registration Number Or ID Number If A Sole Proprietor i

Form of entity [ CcC

Trust Pty Ltd

| Limited | Partnership

Sole Proprietor

VAT number {if registered)

Company Telephone Number

Company Fax Number

Company E-Mail Address

Company Website Address

Bank Name

Bank Account Number

Postal

Address

| Code |

Physical

Address

| Code |

Contact Person

Designation

'Télephone

Email

:'Arih:ual Turnover Range {Last Financial Year) | < R5 Million

RE-35 million

> R38 million .

Does Your Company Provide

| Products .

Services

Both

Area Of Delivery

National - 1. .

Provincial

Local

ts Your Company A Public Or

Private Entity

Public

Private

Does Your Comipany Have A Tax Directive Or IRP30\Certificate | Yes

No

Main Product Or Service Supplied (E.G.: Stationery/Consulling)

BEE Ownership Detalls

”% Black Ownership % Blackwomenawnership % Disoi\i()rllidrsg]e;;sonls :
Does your company have a BEE gerfificate = |  Yes [ No ¢
‘What is your broad based BEE status,{Level 1 to 9/ Unknown) -
How many personnel does the firm employ Permanent [ Part time
Transnet Contact Person
Contact number
Transnet operating divisionesy
Duly AuthorisedTo Sign'For And On Behalf Of Firm / Organisation
_ _N_amé - Designation
S.i'gfnatur'e' Date
Stamp And Signature Of Commissioner Of Qath .
Name Date
Signature Telephone No.

NB: Please return the completed Supplier Declaration Form {SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s

services/products.




10.

EaGALATION

Al increases in costs from whaisoever cause shall be at the Contractor's risk and for his

aceount.

YALUE ADDED TAX

Value Added Tax at the ruling percentage shall be paid as per Contraciors invoice.

INSURANGE

it shall be the responsibilily of the Centractor tofarrange for any insurance cover or
additional insurance cover for his machine, facilitiesSanddstaff. Transnet Freight Rail will

noti consider a claim for loss, death, injury or damage from any cause whatsoever,

ACCOMMODATION

No aceommodatinn of any descriptign willebe provided by Transnet Freight Rail for the
Contractor's use. Accommodation and tgansportation to and from work sites is for the

conlraclors acecount.

FUEL

The Contractor will besespassible for refuelling plant in question.

MOVEMENT OQFPRLANT

Movementgtp @nd irom site shall be as dirscted by Transnet Fraight Rail and will be

arrangad bydhe Contractor at the rates provided on the schedule 1d.

SERVICING AND MAINTENANCE

The Contractor shall provide all material, {ools and equipment necessary for the servicing
and maintenance of his plant and shall carry out the servigcing and maintenance at his own

expense and in hig own time.



11.

12,

13.

13.1

DURATION OF CONTRACT

Thne contract perind will he 12 meonths from the date that the Contraclor i notified of the

acceptance of his tender

AND

the contract will have a limiting velue of R300 400 and the confragti period will be such that

the value is not exceedead.

SIIEDQCUMENTATION

The Contracier shall supply a duplicate carbon copy bwok with detachable numbered
shaels. This loghook must siay with the Contractgr’s phapifat all times. A daily log of hours
worked and breakdowns shall be kept, each day on a separate sheet. The Contractor must
ensure that the logsheels are signed and dal®@gtamped by the Site Supervisor or Engineer

hefore submitting such documentation for paymeni.

BASIS FOR PROVISION CF PLANT

The plant shall be provided by Whe Contractor on an "as and when required” basis.
Transnet Freight Rail will, wheravenpossible, endeavour to give at least one days notice of
intent, Transne! Freight Bailgesseves the right fo terminate the activities of the plant, for
whalsoever reasoen, ondbhe wndgrsianding thatl one full days notice be given.

No subcontracting of plent™asd eguipment.

CANCELLATIONMOR REMOVAL OF THE PLANT FROM BITE

If, in theg@minipn of Transnet Freight Rail, the ocperator or the oufpul of the plant is
unsatisfactefy, Transnet Freight Rail reserves the right to:- ,

(i} cancel the contract

(it} crder the removal of the operator

(Hii) order the removal, temporarily or permanently, of lhe particular Hem of plant, or its

replacement.



15.

16.

7.

18.

MECHANICAL CONDITION

Transnet Freight Rail reserves the right to inspect ab plant offered as well as the
maintenance infrastructure offered prior to the awarding of the controct. All plant offared
should he either (1) not older than B years, or {2} have been recondilioned within the last §
years.

Coples of vehicle registration documents are to accompany tender documents

{L.ogbook, COF cartiflecate).

STANDING TIME

When the Contractor has been ordered to work, and if tha plagl & availablie for work but is
not working due lo a requirement, acl or omission ongthe part of Transnet Freight Rail or

any other Contractor working for Transnet Freight Rag, the)Coniracior will be paid standing

Hme:
{) only for time falling within the hours of dudy specified;
{i1) only when the plant is in full working @rder.

The time ciaimed as standing time must be cerlified by an authorised representative of

Transnet Freight Rail.

CERTIFICATE OF ACQUAINTANCE WITH CONTRACT DOCUMENTS

No tendar will be accaptgd @hnisss the Contracter certifies the Cerlilivale of Agguaintance

with Contract Documemts,

MEABUREMENT

The unit of Mgasusement will be the hour or part thereof.

PAYMENT

18,1 Payment will only be made for those ilems mentioned in the Schedile of Prices,
after being certified by the Site Supervisor.

18.2  Payment will be made por hour or parl thereef that the plant is in the possession of
Transnel Freight Rail, provided that the plant is in a fully operational condition.

19.3 The rates guoted in the Schedule of Prices shall be inclusive of all costs in the
supply and maintenance in a fully operational condition of the piant.

19.4  Payment will be strictly 30 days from date of invoice.

9.5 Time invoiced will be from commencement of work at the work site untit sloppage of work al the work

site.



20, PENALTY
A penally of RE00.00 per day (Incident for poor parformance or non compliance) will be
fevied to the contfractor.
Should the coniractor not be able to respond to Transnet Freight Rail's request or as per
this tender document, the confractor will be liable for the difference in cost between the
tendered price and the next fenderer’'s price,
21 SECURITY
Security is to be provided by the contractor to safe guard hig eauipment when attached lo
Transnet Fraight Rall.
22, BASIS OF ADJUDICATION OF TENDERS
For the purpose of adjudication of lenders, the estimated perceniages for working,
standing and standing time due to inclementdeatheriare as foilows:-
WORKING TIME L 0%
STANDING TiIME . L. % 10%
INCLEMENT WEATHER IS W S 10%
The estimaled perceniageseard, avguide fo tenderers, but net claim whalsoever will be
entertainad for any differsfice between the estimated and actual percenlages,
WITNESSES:
1

TENDERER



FTRANSNLT FRUIGHT RATL

TENDER NO. IM.DDBN

HIRE OF 4X4 TLB WITHIN THE AREA EESPONSIBLE OF THE DEPOT
MANAGER, INFRASTRUCTURE MAINTENANCE DURBAN

SCHEDULE OF PRICES

Arealwith Radius}

| Egquipment

(ost per day

Trapéport/iom

Catoridge{50km radius)

Catoridge(50km radius)

Catoridge{50km radius)

Wet Rate for TLB

Waet Rate for
Roller 10 ton

| Wet Rate for

Tipper

Catoridge{50km radius}
Catoridge(50km radius)

Wet Rate for
Water Cart

Transport

Kelso Station(50km radius)

Kelso Station(50km radius)

| Wet Rate forAtB
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THIS AGREEMENT is made between

Transnet SOC Lid [Transnet] [Registration No. 1950/000900/30}

Whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johanneshurg 2001,
and

[the Company] [Registration No |

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defingd beélow]sand it is envisaged that
each party may from time to time receive Information relatingf@=theother in respect thereof. In
consideration of each party making available to the other suchdnfofmation, the parties jointly agree that
any dealings between them shall be subject to the terms and conditions of this Agreement which

themselves will be subject to the parameters of the Bid Dogument.
IT IS HEREBY AGREED

i INTERPRETATION
In this Agreement:

1.1  Agents mean directors, officers, employees, agents, professional advisers, contractors or sub-

contractors, or any Group fiember;

1.2 Bid or Bid Document means Transnel's Request for Information [RFY] Request for Proposal

LRFP] or Request forQuotation [RFG], as the case may be;

1.3 Confidential Information means any information or other data relating to one party (the
Disclosing Pasty), and/or the business carried on or proposed or intended to be carried on by
that paffy and which is made available for the purposes of the Bid to the other party (the
Recéiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes foliowing oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents ta the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available {other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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o) following such disclosure, becomes available to the Receiving Party or its Agents {as can be
demonstrated by its written records or cther reasonable evidence) from & source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

informaticn;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyed orally@er*by machine-readable

medium.

2 CONFEDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreément.(the Disclosing Party) to the
other party (the Receiving Party) will be treatedgby theBeceiving Party as secret and
confidential and will not, without the Disclosing Partyls written consent, directly or indirectly
communicate or disclose {whether in writing ortorally or in any other manner) Confidential

Infarmation to any other persen other than inaccordance with the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose of technical
ana commercial discussions between ([the parties in relation to the Bid or for the subsequent

performance of any contract between thewarties in relation to the Bid.
2.3 Notwithstanding clause 2.1 above, the Reteiving Party may disclose Confidential Information:

a) to those of its Agents who strictly need to know the Confidential Information for the sole
purpose set outdn, clause 2.2 above, provided that the Receiving Party shall ensure that
such Agentsdaredmade aware prior to the disclosure of any part of the Confidential
Informationythaiithe same is confidential and that they owe a duty of confidence to the
DisclosingPartyd/The Recelving Party shall at all times remain liable for any actions of such

Agents thaikwould constitute a breach of this Agreement; or

b} to the extient required by law or the rules of any applicable regulatory authority, subject to

glause 2.4 below.

2.4  €“In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such

reguirement.

2.5  Inthe event that any Confidental Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as scon as practicable

notify the Disclosing Party of such event and if requested take such steps ({including the institution
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of legal proceedings) as shali be necessary to remedy (if capable of remedy) the default and/for to

prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Canfidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written reccrd, to be supplied to the Disclosing Party upen
request, of the Confidential Information provided and any copies made thereof and, so far as is

reasonably practicable, of the location of such Confidential Information andany copies thereof.
3.3 The Company shali, within 7 (seven) days of receipt of a writtefi'dermanddrom Transnet:
a) return all written Confidential Information (including alfeopies); and

b) expunge or destroy any Confidential Information from any computer, word processor or
other device whatsoever into which it was copied, réad or programmed by the Company or
on its behalf.

3.4  The Company shall on request supply a ceflificate signed by a director as to its full compliance

with the requirements of clause 3.3b) abéve:

4 ANNCGUNCEMENTS
4.1 Neither party will make or pegmit to besfhade any announcement or disclosure of its prospective

interest in the Bid without the prior written consent of the other party.

4.2  Neither party shall make“useof the other party’s name or any information acquired through its
dealings with the other garty, for publicity or marketing purposes without the prior written consent
of the other party.

5 DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussion$er pegetiaons between the parties regarding the Bid and continue thereafter for a pericd of

5 {five) years.

6 PRINCIPAL

Fach party confirms that it is acting as prindpal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.
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8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable} or any amendments and re-enactments

thereof and any regulations made pursuant theretc.

8.2  The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or urtawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held or processed by

them.

G GENERAL

9.1  Neither party may assign the benefit of this Agreement, or any inferest heraunder, except with the
prior written consent of the other, save that Transnet may assign this Adreement at any time to
any member of the Transnet Group.

9.2 Nofailure or delay in exercising any right, power or privilege tnder this Agreement will operate as
a waiver of it, nor will any single or partial exercise ofjit preclude any further exercise or the
exercise of any right, power or privilege under this Agreement or otherwise.

9.3  The provisions of this Agreement shall be seyérable inthe event that any of its provisions are held
by a court of competent jurisdiction or other apolicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent

permitted by law.

9.4  This Agreement may only be modified,by’a written agreement duly signed by persons authorised

on behalf of each party.

9.5 Mothing in this Agreeméntyshall constitute the creation of a partnership, joint venture or agency

between the partiess

9.6  This Agreemenigwilllbe governed by and construed in accordance with South African law and the

parties irrevacablyisubmit to the exclusive jurisdiction of the South African courts.

000000000
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i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shail have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1
1.2
1.3
1.4
1.5
i.6
1.7
1.8

1.9

Bid or Bid Document{s) shall mean a reference to a Request for Proposal or Request for Quotation;
Respondent(s) shall mean a respondent/bidder to a Transnet Bid;

REP shall mean Reguest for Proposal;

RFQ shall mean Request for Quotation;

RFX shall mean RFP and/or RFQ, as the case may be;

Services shall mean the services required by Transnet as specified in its Bid Decument;

Service Provider shall mean the successful Respondent;

Tax Invoice shall mean the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
Transnet shall mean Transnet SOC Lid, a State Owned\Companyand

VAT shall mean Value-Added Tax chargeable in tefmsyof the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time.

2 GENERAL

All Bid Documents and subsequent contracts/and orders shall be subject to the following procedures as laid

down by Transnet and are to be strictly adhered to/by any person or enterprise or company responding to
this RFX,

3 LODGING OF BID DOCUMENTS

31

3.2

33

A Bid, which shall hereinafter include reference to an RFP or RFQ, shail be lodged with Transnet no
later than the cdlosing date and time specifted for the receipt thereof, in accordance with the directions
issued with Bid,Documents.

Bids shall de tsnsmitied in a sealed envelope and placed in the tender box at a venue stipulated in
the BidsDocuments with the Bid number and subject endorsed on the left hand bottom corner of the

envelopes

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditicns of contract; non-compliance with this conditions
may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereof. Only if insufficient space has been allocated to a particular response
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may a Respondent submit additional information under separate cover using the Company’s

letterhead and duly cross-referenced in the RFX.

5 RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

51

5.2

A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of

preparing and issuing the Bid Document.
If any of the drawings or specifications referred to in Bid Documents are the official publications of
recognised standardising bodies, copies of such drawings and specifications shall be acquired by

Respondents at their own expense.

& DEFAULTS BY RESPONDENTS

6.1

6.2

If the Respondent, after it has been notified of the acceptance of its Bid fails te

a) enter into a formal contract when called upen to do soNin terms of clause 14 /Confract
Documents], within such period as Transnet may spegify; or

b) accept an order in terms of the Bid; or

c) when called upon to do so, furnish satisfagtory' security of the fulfilment of the contract in
terms of clause 15 [Securifies],

Transnet may, in any such case, without prejudice,to any other legal remedy which it may have,

proceed to accept any other Bid or, if it is necessary to do so, call for Bids afresh, and may recover

from the defaulting Respondent any additional*&xpense incurred by it in calling for new offers or in

accepting a higher offer,

If anv Respondent, who has submitted a Bid and/or concluded a contract with Transnet [hereinafter

referred to as the Service Provider], or in the capacity of agent ar subcontractor who has been

associated with such Bid or gontract:
a) has withdrawn,suchiBid after the advertised date and hour for the receipt of Bids; or

) has, after having been notified of the acceptance of its Bid, failed or refused 1o sign a contract

whep called tipon 1o do so in terms of any condition forming part of the Bid Documents; of

C) has carriedfout any contract resulting from such Bid in an unsatisfactory manner or has

breached any condition of such contract; or

d) hasteffered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or
e} has acted in a fraudulent or improper manner or in bad faith towards Transnhet or any

government department or towards any publc body, company or persen; or

£) has made any incorrect statement in the affidavit or certificate referred to in clause 12 [Formal
Notification Regarding Name of Successful Respondent] and is unable to prove to the

satisfaction of Transnet that

{i) it made the statement in good faith honestly believing it to be correct; and
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(i) before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

a) caused Transnet damage, or fo incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Pravider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

6.3 Any person or enterprise or company against whom a decision has been given ander the provisions of
clauses 0.2b), 6.2d) or 6.2e) above, may make representations to the Chief Qperating Officer of
Transnet Group, whose decision shall be final.

6.4  Any disqualification [Blacklisting] imposed upon any person or enterprise @r cogipany, may also apply
to any other enterprise under the same or different names of disqualified persons or enterprise or
company [or asscciates thereof] and shall for avoidance ofdotibt also be applied to any agent or

employee of the person or enterprise or company cencernead!

7 CURRENCY
Prices or fees must be quoted in the currency of thefRepublic of South Africa [ZAR] in respect of Jocal
Services. Prices or fees in any other currency may begejetied by Transnet save where such price is quoted

by a foreign Respondent.

8 EXCHANGE AND REMITTANCE

The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if vequested to do sc by the Service Provider, effect payment overseas
directly to the foreign principal gr mafufacturer of such percentage of the contract or order vaiue as may be
stipulated by the Respondent inits Bid Documents and any variation in the amount to be so paid, which may
arise as a result of fluckuations in“the rate of exchange involved, will be for the account of the Service
Provider.

8.1 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnishethe information called for in the clause "Exchange and Remittance' of the Bid Documents and
also furnishFulrdetails of the principals or service providers to whom payment is to be made.

8.2 , The Service Provider shall at its own cost obtain forward exchange cover on foreign currency io
pratechitself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

g ACCEPTANCE OF BID

9.1  Transnet does not bind itself to accept the lowest or any Bid.
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9.2 Transnet reserves the right to accept any Bid in whole or in part.

9.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Cenditions of Contract [Form ST&C — Services} and any schedule of

“Special Conditions” or otherwise which form part of the Bid Documents.

9.4  Where the Respondent has been informed by Transnet per facsimile message or email of the
accepiance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as proof of

delivery to the Respondent.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by théaceeptance of a2 Bid. The
domicifium citandi et executandi shall be a place in the Republic of Scuth®Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shalf,
therefore, state in its Bid the name of its authorised represesntative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the ditectors shall be stated in the Bid. If the Respondent
is a close corporation, the full names of thegmembers shall be stated in the Bid. If the Respondent is a
partnership or an individual trading under a trade nate, the full names of the partners or of such individual,

as the case may be, shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of Bids submitted(to the Secretary of an Acquisition Coundil, unsuccessful Respondents will be
formally notified of the names ofysuCcessful Respondent(s) as scon as possible after the closing date for

receipt of the Bid in question.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids gare \submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from zhe'Segretary, nc communication on a question affecting the subject of & Bid shall take place between
Respondents ‘or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent{s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.

CONTRACT ROCUMENTS

14.1  The contract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of “Special Conditions” or otherwise

which form part of the Bid Documents.
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18

14.2 These contract documents will constitute the confract between the parties upon receipt by the
Respondent of Transnet’s letter of acceptance / intent, subiect to all additional amendments and/or

special conditions thereto as agreed to by the parties.

SECURITIES

15.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Beed of Suretyship] fumnished by an approved bank, building society, insurance or

guarantee corporation carrying on business in South Africa,

15.2 The security may be applied in whole or part al the discretion of Transnebde,make good any loss or

damage which Transnet may incur in consequence of a breach of the cantract or any part thereof.
153 Such security, if required, shall be an amount which wili be stipulated imghe Bid Documents.

154 For the purpose of clause 15.1 above, Transnet will supplyga Deed of Suretyship form to the
successfil Respondent for completion and no guarantee in @ny other form will be accepted. A copy
of such form will be supplied to Respoendents on request. For thisspurpose a Deed of Suretyship form
will be provided which shall be completed and returned to Transnet or a designated official by the
successful Respondent within 3¢ [thirty] days from the datéof the letter of acceptance. No payment
will be made until the form, duly completed,_is delivered to Transnet. Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been granted, entitles

Transnet without notice to the Service Provider todancel the contract with immediate effect.

15.5  Additional costs incurred by Transnet ‘necessitated by reasen of default on the part of the Service

Provider in relation to the conditions of this clause 15 will be for the account of the Service Provider.

PRICES SUBJECT TO CONFIRMATION
16,1 A Bid with prices whigh are subject to confirmation will not be considered.

16.2  Bids where firm prices are guoted for the duration of any resulting order and or contract will receive

precedence oves prices which are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM BID

The Respondent/mustrdelete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its Bid.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concermned. Al such alterations must be initialled by the person who signs
the Bid Documents. Failure to observe this requirement may result in the particular item(s) or Services

concerned being excluded in the matter of the award of the business.
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19

20

21

VALUE-ADDED TAX

19.1

i9.2

In respect of local Services, i.e. Services to be provided by a South African company, the prices or

fees guoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider’s Tax Invoice,

In respect of Services to be provided by a foreign principat:

a) the inveoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principal;

b} the Service Provider's Tax Invoice(s) for the local porticn only [i.e. thé)'commission™ for the

services rendered focally] must show the VAT separately

TERMS AND CONDITIONS OF BID

20.1

20.2

The Service Provider shalt adhere to the Standard Terms and Genditions of Contract as set out in
Form ST&C - Services, a copy of which is issued with the Bid besuments, together with any schedule

of “Special Conditions” or otherwise which form part of the Bid Documents.

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer alternatives by written submission on a company letterhead. Any such
submission shall be subject to review by Transiet's Legal Counsel who shall determine whether the

proposed alternative{s) are acceptable or othefwise, as the case may be.

IMPORTANT MOTICE TO RESPONDENTS REGARDING PAYMENT

21.1

21.2

Method of Payment

a) The attention of the Respoadent is directed to clause 10 [Invoices and Payment] of Form
ST&C - Services, whichisetsiout the conditions of payment on which Bid price(s) shall be
hased.

b) However, indaddition to the aforegoing the Respondent is invited to submit offers based on
alternative methodssef payment and/or financing proposals.

C) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative effer(s}) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated.

dy The,Respondent must, therefore, in the first instance, tender strictly in accordance with clause
21.1a) above. Failure to comply with clause 21.1a) above may preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to

furnish a guarantee covering any advance payments.

Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within

a specific period are to note that the conditional period will be calculated as from the date of receipt

by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the order or contract have been fuifilled and the Tax
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Inveice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt

of the correct documentation.

22  PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions detailed in clause 12 of Form
STR&TY - Services (Intellectual Property Rights).

23 VISITS TO FOREIGM COUNTRIES

23.1 Respondents must furnish details in a covering letter if it is considered necessarypthat employees of
Transnet should carry out inspection and/or review any operationalServices @t the premises of the
preferred Respondent or its subcontractors overseas for the purpese,of a product demonstration
and/or final acceptance or for any other reason.

23.2 I the Respondent considers overseas visits to be necessary #ymust/provide the following information

in a covering letter in respect of each proposed visit:
a) countries and places to be visited;

b} number of employees and disciplines involved;
) number of man-days involved; and

d) motivation for the visit.

23.3 Transnet will make all arrangements WitheTegard to booking of air joumeys, hotel reservations,
transport to and from airports, plages of inspection or demonstration, etc. and all expenses will be for
the account of Transnet.

23.4 Before a visit is undeptakedd; such as envisage in this clause 23, Transnet and the Respondent will

agree in writing on'the numiter of employees of Transnet that should undertake the visit and the

number of man-days invalved in the visit.

24  BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

24.1 Bids sibmittedby foreign principals may be forwarded direct by the principals o the Secretary of the
Acguisition Council or to a designated official of Transnet according to whichever officer is specified in
the, Bid Documents, or may be so forwarded on the principal's behalf by #ts South African
representative or agent provided that writien proof is submitted that such representative or agent has
been duly authorised to act in that capacity by the principal. Failure to submit such autherisation by
the representative or agent shall disqualify the Bid.

242 When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign them on behalf of the latter.

243 South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principais and must sign such contract on behalf of
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the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a)

b)

Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication

of documents executed outside the Republic for use within the Republic.”

The Power of Attorney must be signed by the principal under the same title as used in the Bid

Documents.

On arrival within the Republic of South Africa this Power of Attorneylis to he completed in
terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or any amendment thereof.

It a Power of Attorney held by the South African representative omagenbincludes matters of a
general nature besides provision for the entering intc and@gningel a contract with Transnet,

a certified copy thereof should be furnished.
The Power of Attorney must authorise the South African representative or agent to choose the

domicifium citandi et executandi as provided Top in clause 26 [Addresses for Notices] of the

Standard Conditions of Contract, Form ST&C - Sérvices.

24.4 If payment is to be made in South Africa, the foreign Supplier {i.e. the principal, or its South African

agent or representative], must notify Transnet i, writing whether, for payment by electronic funds

transfe

a)

b)

v [EFT]:
funds are to be transferred to the credit of the foreign Suppiier's account at a bank in South
Africa, in which case the name and branch of such bank shall be furnished; or

funds are to be transfertéd,tonthe credit of its South African agent or representative, in which

case the name angrbranehiof such bank shall be furnished.

24.5  The attention of the Respendent is directed to clause 15 above [Securities] regarding the provision of

security for the fulfilment of contracts and orders and the manner and form in which such security is

to be Furnisheds

000000000
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed supplier

of Scrvices to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or @hrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires\gtherwise:

2.1
2.2

2.3

24

2.5

2.6

AFSA means the Arbilration Foundation of South Africa,

Agreement means the Agreement and its associated scheflulesWandfcr annexures and/or
appendices, including the Work Order(s), specifications for themServices and such special
conditions as shall appty to the Agreement, together withi'the General Tender Conditions and any
additional provisions in the associated bid documents tendered by the Service Provider [as agreed
in writing between the Parties], which collectively and exclusively govern the provision of Services
by the Service Provider to Transnet;

Background Inteliectual Property meansyall Intellectual Property introduced and required by
either Party to give effect to their obligationsunder the Agreement owned in whole or in part by
or licensed to either Party or their affiliates prior to the Commencement Date or developed after

the Commencement Date otherwise pursuart to the Agreement;

Business Day(s) means Mofdays to Fridays bebween 07:30 and 16:00, excluding public holidays

as proclaimed in South Africa;
Commencement Date meaps [e], notwithstanding the signature date of the Agreament;

Confidential Information means any information or other data, whether in written, oral,
graphic or in ‘any ether form such as in documents, papers, memorands, correspondence,
notebooks, fepoits, drawings, diagrams, discs, articles, sampies, test results, prototypes, designs,
plans, formdilae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Pary lintentighally or unintentionally, or as a result of one Parly permitting the representative of
the'pther Party to visit any of its premises], or which otherwise becomes known to a Party, and

which 5ot in the public domain and includes, without timiting the generality of the term:

a) information relating to methods of operation, date and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;

Responcis
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f) information relating to the past, present and future research and development of the
disclosing Party;

g) informaticn refating fo the business aclivities, business relationships, products, services,
customers, clients and Subcantractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the scftware and associated material and documentation

beionging to the disclosing Party;

B technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
i Copyright works;
k) commercial, financial and marketing information;

b data concerning architecture, demonstrations, icols and techniguesgprocesses, machinery

and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functiondl and Stechnical requirements and

specifications of the disclosing Party;

ny information concerning faults or defects in goods, equipment, hardware or software or the

incidence of such faults or defects; and

0} information concerning the charges, Fees and / or costs of the disclosing Party or its
authorised Suhcontractors, or gheir methods, practices or service performance levels
actually achieved;

2.7  Copyright means the right in expressions, procedures, methods of operations or mathematical
concepts, computer program Sodes, compilations of data or other material, lterary works, musical
works, artistic works, sound“ecordings, broadcasts, program carrying signals, published editions,
photographic works, or cinematographic works of the copyright owner to do or to authorise the

doing of certain acts spécified in respect of the different categories of works;

2.8 DPefault means any bréach of the obligations of either Party [including but not limited to
fundamenial bredich of breach of a fundamental term] or any Default, act, omission, negligence or
statement of ecither Party, its employees, agents or Subcontractors in connection with or in

refation toithedubject of the Agreement and in respect of which such Party is liable to the other;

2.9 Deliverablefs} means any and all works of authorship, products and materials developed,
wiitten, prepared, assembled, integrated, modified or provided by the Service Provider in refation
tonthe Services;

2,10 Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

2.11 Fee{s) shail mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detaiied in the Work Order{s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;
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2.12

2.13

2.14

2.15
2.16

217
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2.25

2.26

Foreground Intellectual Property means all Inteliectual Property developed by either Party
pursuant to the Agreement;

Inteliectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and inciudes all

future additions and improvements to the Intelflectual Property;

Know-How means all Confidential Information of whatever nature relating to the Inteilectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, incleding fechnical information, processing or manufacturing
techniques, Designs, spedifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their Subsidiaries, divisions, business

units, successors-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the latter have proceeded to grant,

and inctudes a right granted for any inventions, products or processes in all fields of technology;

Permitted Purpose means any activity or proceéssite be undertaken or supervised by Personnef
or employees of one Party during the tedm of the Agreement, for which purpose authorised
disclosure of the cther Party's Confidential Tnformation or Intellectual Property is a prereguisite in

order to enable such activity or process to be agcomplished;

Personnel means any pariner, employee, agent, consuitant, independent associate or supplier,
Subcontractor and the staff of such“Swubcontractor, or other authorised representative of either
Party;

Puichase Order{s),Means\official orders issued by an cperating division of Transnet to the

Service Provider fof thefprovision of Services;

Service{s) meansyfe], the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work @rder(s) in terms of the Agreement;

Servige Level Agreement or SLA means the processes, deliverables, key performance
indicators ‘and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Sewvice Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;
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2.27

2.28

2.29

2.30

2.31

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from fime to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
toga, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

¥AT means Value-Added Tax chargeable in terms of the Value-Added Tax Adt, 89 of 1991, as may
be amended from time o time; and

Woark Crder(s) means a detailed scope of work for a Service requirédshy Transnet, including
timeframes, Deiiverable, Fees and costs for the supply of the Servige to Transnet, which may be

appended to the Agreement from time to fime.

3 INTERPRETATION

31

3.2

3.3
34
35

Clause headings in the Agreement are included for ease ofgeference only and do not form part of
the Agreement for the purposes of interpretation or for any other purpose. No provision shall be
construed against or interpreted to the disadwantagenof either Party hereto by reason of such

Party having or being deemed te have structured/or drafted such provision.

Any term, word, acronym or phrase used in the Agreement, other than those defined under the
clause heading “Definitions” shall e given ts plain English meaning, and those terms, words,
acronyms, and phrases used in the greement will be interpreted in accordance with the generally

accepted meanings accorded thereto.
A reference fo the singular mcorporates a reference {o the piural and vice versa.
A reference to natural persons incorporates a reference to iegal persons and vice versa.

A reference to agparticular dender incorporales a reference to the other gender.

4 NATURE AND SCOPE

4.1

42

4.3

4.4

4.5

The Adreement is an agreement under the terms and conditions of which the Service Provider will
arrange fomthe provision to Transnet of the Services which meet the reguirements of Transnet,
the'dalivery of which Services is controlied by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Sueh Purchase Orders shall be agreed between the Parties from time to time, subject to the terms

of the relevant Work Order(s).

Fach properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions far amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Conirol] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a fike term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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4.6

sifent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable o meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitute,a partnership between the
Parties, or constitute or be deemed to constitute the Partiessas _agents or employees of one

another for any purpose or in any form whatsoever,

Neither Party shall be entitled to, or have the power or authority fo enter into an agreement in the
name of the other; or give any warranty, represenfation or undertaking on the other's behalf; or
create any liability against the other or bind th&Wether’s credit in any way or for any purpose

whatlsoever.

i) WARRANTIES

6.1

6.2

The Service Provider warrants te Transnet that;

a) it has fuff capacity and authorityst6 enter into and to perform the Agreement and that the

Agreement is executed by a duly authorised representatives of the Service Provider;

3! it will dischargésits abligations under the Agreement and any annexure, appendix or

schedule hereto with all'due skill, care and diligence;

c) it will be selely responsible for the payment of remuneration and associated benefits, if
any, of its Personnel and for withholding and remitting income tax for its Perscnnel in

conformance with any applicable laws and regulations;

) itwill procure licences for Transnet in respect of all Third Party Material detailed in the
Waik Order({s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that i will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance wikh the Setvice Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way 50 as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.
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63

6.4

6.5

6.6

6.7

6.8

6.9

6.10

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will,-if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnet, In the event that the Service Provider fadls or is unable tc remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in wriling.

The Service Provider will not be lable to remedy any problem arising friom or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effects ofyany steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any gosthimplications or any disruption
or delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change controi procedure, as set out in clause 28 fAmendment and
Change Control].

The Service Pravider warrants that:

a) it has, using the most up-tofdate software available, tested for [and deleted] all commonly
known viruses in the Materials and for all viruses known by the Service Provider at the date

of the relevant Work Order; and

b) at the ime of delivary™e Eransnet, the Materials do not contain any trojan horse, worm,
logic bomb, tifne hombaback door, trap door, keys or other harmful components.

The Service Providemagreesithat, in the event that a virus is found, it will at its own expense use

its best endedoursito assist Transnet in reducing the effect of the virus and, particularly in the

event thatea, virus calises loss of operational efficiency or loss of data, to assist Transnet o the

same ektenbto mitigate such losses and to restore Transnet to its origina! operating efficiency.

The"Service, Pfovider undertakes to comply with South Africa’s general privacy protection in terms
of thé Bil"of Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

efactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the abifity of the Service Provider to comply
with its ohligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to he supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Scheduie 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

71

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
irformation, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement,

The Service Provider shall give Transnet reasonable noticepef,any, information it requires in
accordance with clause 7.1 above.

Subject to clause 13 [Service Provider’s Personneff, Tsansnef agrees to provide the Service
Provider or its Personnel such access to and use of #s facilities as is necessary to allow the Service

Provider to perform its obligations under the Agréément.

8 GEMNERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

The Service Provider shall:
a) respond promptly to all complaints and enquiries from Transnet;

b) inform Transnet immediately offany dispute or complaint arising in relation to the provision

of the Services;

<) conduct its busingss, i, a professional manner that will reflect positively upon the Service

Provider and the/Service Provider's Services;

d} keep full recordsVclearly indicating all transactions concluded by the Service Provider
relating tnthe performance of the Services and keep such records for at least 5 {five] years

ffom the date of each such transaction;

e) obtain,sand at all times maintain in full force and effect, any and all licences, permits and
thestile required under applicable laws for the provision of the Services and the conduct of

the husiness and activities of the Service Provider;

f} observe and ensure compliance with ali requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

G) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h} ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it

may have in terms of the Agreement, to terminale the Agreement forthwith without any

Ressonais
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liability and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

8.2 The Service Provider acknowledges and agrees that it shall at all times:

a)
b}

0)

d)

e)

f)

)

h}

)

k)

m)

render the Services and perform all its duties with honesty and integrity;

communicate cpenly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diigent effort to meet agreed deadiines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and

consultants, with fairness and courtesy and respect for their human rights;

practice and premote Hs own internal policies aimed at prohibilingdand preventing unfair

discriminaticn [as further referred to in clause 22 — Egualitysaneh Diversity);

treat all enqguiries from Transnet in connection with the Serviges with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service\Provider wilt advise Transnet of the delay and
the reasons therefor and will keep Transneétinformed of progress made regarding the
enguiry;

when requested by Transnet, pravide eleariand accurate information regarding the Service
Provider's own policies and@pracedures, excluding Know-How and other Confidential
Information, except wherela non-disclosure undertaking has been entered into between
the Parties;

not allow a conflict ‘ofvigterest to develop between its own interests {or the interests of any
of its other customessiand the interests of Transnet;

not accept anoffer onor allow, induce or promote the acceptance or offering of any
gratuityp, enticemant, incentive or gift that could reasonably be regarded as bribery or an
attempt totherwise exert undue influence over the recipient;

fot anistead Transnet or #s officers, employees and stakeholders, whether by act or
omissiofn,

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

o FEES AND EXPENSES

9.1  In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedle or Work Order.

9.2  Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

Respongent’s Sonatire
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10

i1

9.3

9.4

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a} are agreed by Transnet in advance;

b) are incurred in accordance with Transnet's standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detait for each of the Personnel cagying out the Services
and incurring the expenses, and the Tax Invoice will, where approprigte, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

10.5

Transnet shall pay the Service Provider the amounts stipulatedtin the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shail pay such amounts to the Service Provider, up@refeceipt of a correct and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoicesy orpsuch “portion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provision of the Services, in

terms of clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable

at the applicable rate,

Unless otherwise provided, fortin the Work Order{s) appended to the Agreement, Tax Invoices
shall be submitted together withh a month-end statement. Payment against such month-end
statement shall be made, by Transnet within 30 [thirty] days after date of receipt by Transnet of

the statement togetherwithiall undisputed Tax Invoices and supporting documentation.

Where the payment ofany Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with, this clause 10, the Service Provider shall be entitled {o charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

peficd from'the due date of payment until the cutstanding amount is paid.

FEEADIJUSTMENTS

It

11.2

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence

negotiations for Fees for the next period or as otherwise indicated and appended hereto.
Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with

dlause 25 of this Master Agreement [Dispute Resalution].
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12 INTELLECTUAL PROPERTY RIGHTS

12.1  Title to Confidential Information

a)

b)

9}

dj

Transnet wili retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty freg, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, Favalty free, non-exclusive
licence to use the Service Provider's Background Inteliect@al Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-licenséto athier parties.

The Service Provider shall grant Transnet access_ie, the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foregrotndsnteflectual Property, to the extent

that such access is required.

12.2  Title to Intellectusl Propesty

a)

b)

c)

d)

All right, title and interest in andst@Roreground Intellectual Property prepared, conceived
or developed by the Service Pravider, ifs researchers, agents and employees shall vest in
Transnet and the Service Brovider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual,Property. The Service Provider shall not at any time during
or after the terminatien or cancellation of the Agreement dispufe the validity or
enforceability of such Fareground Intellectual Property, or cause to be done any act or
anything contesting ofik any way impairing or tending to impair any part of that right, title
and interest talany £F the Foreground Intellectual Property and shall not counsel or assist

any person [ayda so.

Transhet, shail be entitled to seek protection in respect of the Foreground Intellectual
Rroflerty, anywhere in the world as it shall decide in its own absolute discretion and the
Senvicé Provider shall reasonably assist Transnet in attaining and maintaining protection of

the Foreground Intellectual Property.

Where the Foreground Intellectuai Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shalé notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and tec maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider te Transnet, cver and

above the sums payable in terms of the Agreement. The Service Provider undertakes to

Respunident’s Signattse
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12.3

12.4

125

sign all documents and do all things as may he necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

e) Subject to anything contrary contained in the Agreement and/cr the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Pravider shall under no circurnstances be entitled as of right, or to claim the right, 1o use

Transnet's Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnel’s Background Intellectual Property and/or Confidential Informationyshall be exclusively
owned by Transnet. The Service Provider shall disclose promptly te Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and déall things as may be necessary
to effect, record and perfect the assignment of such improvenmients, developments, adaptations
and/or maodifications, inventions or discoveries to Transnelyand the Service Provider shall
reasonably assist Transnet in aftaining, maintaining or dogumenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise anyaparty to act on or use in any way any Confidential
Information belonging to Transnet whethertornet such party is aware of such Confidential
Information, and shali promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transpet the information with such assistance as Transpet

reasonably requires, at Transget’s costiand expense, o prevent such third party from so acting.
Unauthorised Use of Infellectual Property

a) The Service Prbviden,agrees to notify Transnet in writing of any conflicting uses of, and
applications“effregistrations of Patents, Designs and Trade Marks or any act of
infringementy, unfair competition or passing off involving the Intellectual Property of
Transnet ‘@f which the Service Provider acquires knowledge and Transnet shall have the
right, as its'own option, to proceed against any party infringing its Intellectual Property.

b} It shall de within the sole and absolute discretion of Transnet to determine what steps shall
bestaken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end.

<) The Service Provider shall cooperate to provide Transnet promptly with all relevant
ascerfainabte facts.

d) If proceedings are commenced by Transnel alone, Transnet shall be respensible for ali
expenses but shall be enfitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsitle for the expenses and both Parties shafl be entitled to damages or other award

arising out of proceedings.
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13  SERVICE PROVIDER'S PERSONNEL

131

13.2

133

13.4

135

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and ne relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Perscnnel by Transnet,

The Service Provider warrants that all its Personnel will be entitled to work in Scuth Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health andssafely requirements]. The
Service Provider will ensure that such Personnel at all times act ing lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from,any premises occupied by or on
behalf of it, any Service Provider Personnet whose admission or gresence would, in the reasonable
opinion of Transnet, be undesirable or who represents a“threat to confidentiality or security or
whaose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Pravider offany such refusal [with reasons why]. The
reasonable exclusion of any such individual™ram such premises shall not relieve the Service

Provider from the performance of its obligations, under the Agreement.

The Service Provider agrees to uge all ‘reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services, If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnet assigned are in any respect
unsatisfactory, including whére any such Personnel are, or are expected to be or have been
absent for any pericdgthemthe Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shali be approved by Transnet prior to

commencing provision ofithe Services, such approval not to be unreasonably withheld or delayed.

14 LIMITATION OF LIABILITY

14.1

14,2

14.3

Neither Party extludes or limits liability to the other Party for:

a) death or personal injury due Lo negligence; or

b} fraud.

The Service Provider shalt indemnify and keep Transnet indemnified from and against Hability for
damage to any Transnet property [whether tangible or intangible] or any other i6ss, costs or
damage suffered by Transnet to the exient that it results from any act of or omission by the
Service Provider or its Personnel in connection with the Agreement. The Service Provider’s liability
arising out of this ciause 14.2 shall be imited to a maximum amount payable in respect of any
one accurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or ctherwise, for direct loss or damage arising out of each Default or series of

Besonndeng’s Sy
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refated Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

144 Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

145 If for any reason the exclusion of liability in clause 14.4 above is void or unerforceable, either
Party’s total liability for afl loss or damage under the Agreement shall be as provided in clause
14.3 above.

14.6  Nothing in this clause 14 shall be taken as limiting the Fability of the Servige Provider in respect of
clause 12 [Intellectual Property Rights] or clause 16 [Confidentiality].

15  INSURANCES

15.1  Without limiting the lHiability of the Service Provider under the, Agreement, the Service Provider
shall take out insurance in respect of all risks for which/it is prudent for the Service Provider to
insure against, incuding any liability it may have as a result of is activities under the Agreement
for theft, destruction, death or injury o any person and damage io property. The level of
insurance will be kept under review by Transnet, omyan annual basis, to ensure its adequacy,
provided that any variation to the level of stigh insurance shalf be entirely at the discretion of the

Service Provider.

15.2  The Service Provider shall arrange ipSurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

16 CONFIDENTIALITY
16.1 The Parties herebydndertake the following, with regard to Confidential Information:

a) not to divilge ondisclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
wiitten censent of such other Party, other than when called upon to do so in accordance
Wikh o statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shail assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

[u)] not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Cenfidential Tnformation, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

<) not te make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such cother
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shalt be regarded as Confidential Information;
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16.2

d) not to de-compile, disassemble or reverse engineer any composition, compitation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not anhalyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

e} not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

f) Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate Tevel of confidentiality
relevant to the nature of the information cencerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

g) the Parties shall not make or permit to be made by anyhother glerson subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unlesswritten authorisation to do so

has first been obtained from the Party first disclosing, such information;

h) each Party shalil be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consuitants of the Party who are
required in the course of their dutigs to receive the Confidential Information for the
Permitted Purpose provided that the empléyee or consultant concerned has a legitmate
interest therein, and then only tosthe_extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall
ensure such employées onconsultants honeur such obligations;

£ each Party shalt notify the other Party of the name of each person or entity to whom any
Confidential Infermation has been disclosed as soon as practicable after such disclosure;

i each Party shall “ensure that any person or entity to which it discloses Cenfidential
Infermation shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement, The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

k) each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a) a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

b} was righifully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiatity; or

Recpondent’
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C) can be proved fo have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,

advertising matter, printing matter and the lke.

i7 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the werk or to deliver any portien of the Service, as
required by the terms of the Agreement or Work Order, Transnet may, cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portigmef theyService, and, in such event,

the provision of any remaining commitment shalt remain subject inalhrespects to these conditions.

i8 TERM AND TERMINATION
18.1  Notwithstanding the date of signature hereof, thesCommencement Date if the Agreement is [e]

and the duration shall be for a 12 [twelve] month period, expiring on [e], unless:

a) the Agreement is terminated by @ither Party in accordance with the provisicns incorporated
herein or in any schedules arfannexures appended hereto, or otherwise in accordance with
law or equity; or

B) the Agreement is exténded at Transnet's opticn for a further period to be agreed by the

Parties.

18.2  Fither Party may terptinatedhe Agreement forthwith by notice in writing to the other Party where
the other Party has‘cemmitted a material Default and, where such Default is capable of remedy,
has failed to rémedy, such Default within 30 [thirty] days of receiving notice specifying the Default
and requiring its remetly.

18.3  Either Party’may terminate the Agreement forthwith by notice in writing to the other Party when
thegother Barty is unable to pay its debts as they fall due or commits any act or omission which
wolld Be"an act of insolvency in terms of the Tnsolvency Act, 24 of 1936 [as may be amended
fram time to time}, or if any action, application or proceeding is made with regard 1o it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissoiution;

<) the appeointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, appiication or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider, For the
purposes of this clause, “contrel” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise,

Date & Company Stamp

s Signature



Standard Terms and Conditions of Conlract Page 18 of 22
Form ST&EC - Services [March 2012

19

18.5

18.6

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days’ written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

16.3

19.4

19.5

18.6

19.7

Termination in accordance with dause 18 [Term and Terminalion] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrie to either Party and all
provisions which are to survive the Agreement or impliediy do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider wili immediately deliver
up, and procure that its Personnel will immediately defiver up to, Transnet, all Defiverables and
property belonging to Transnet for, in the event of termination, of%a Work Order, such as is
relevant to that Work Order] which may be in the possession™ofmgs under the control of the

Service Provider, and certify to Transnet in writing that this hasibeen done.

To the extent that any of the Deliverables and propertykeferred to in clause 19.2 above are in
electronic form and centained on nen-detachable starage devices, the Service Provider will provide
Transnet with unencrypted copies of the same,on magnetic media and will irretrievably destroy
and delete copies so held.

In the event that the Agreement is terminated by the‘ Service Provider under clause 18.2 [Term
and Terrmination], or in the event that aWork/Order is terminated by Transnet under clause 18.5
[Term and Termination], Transhet willhpay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such terminatiGne, Transnet will also pay the costs of any goods and materials ordered
by the Service Provider imyrefation to the such work for which the Service Provider has paid or is
legally obliged to pay, ifi which case, on defivery of such geods or materials, the Service Provider

will prompily deliver suehgoods and materials to Transnel or as it may direct.

The provisions of clauses O [Definitions], 6 [Warranties], 12 [Intelfectual Property Rights], 14
[Limitation of Fiability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Resolutiori] and’29 [Governing Law] shall survive termination or expiry of the Agreement.
1feithemParty {the Defaulting Party] commits a material breach of the Agreement and fails to
remedybsuch breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitied, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
hability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b} either Party be provisionally or finally liguidated or placed under judicial management,

whether provisionally or finally; or
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C) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its Habilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which efther Party may have for damages against the other.

20 ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder ‘@xcept with the prior

written consent of the other. Further, in the event that Transnet wishes ta)assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasoaably withhold or delay

its consent to such assignment or novation and that it shall only be entitledto recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment ornovation.

21 FORCE MAJEURE

21.1

Neither Party shall have any claim against the other Partylarising from any failure or delay in the
performance of any cbligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, wan, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorism oRgivit disturbance, defaults, delays or discontinuance
on the part of independent contractors, suppliersy or other circumstances or factors beyond the
reasonable control of either Party, afd to,the extent that the performance of obligations of either
Party hereunder is delayed by virtue ofythe aforegoing, any period stipulated for any such

performance shall be reasonably extended.

Each Party wiil take all reasénable steps by whatever lawful means that are avazilable, to resume
full performance as sbon“as practicable and will seek agreement to modification of the relevant
provisions of the Agreementin order to accommodate the new circumstances caused by the act of
force majeureyIf @ Partyffails to agree to such modifications proposed by the other Pary within
80 [ninety] daysiof the act of force majewre first occurring, either Party may thereafter terminate

the Agreement with immediate notice.

22 EQUALITY AND DIVERSITY

22.1

22.2

The Sewvice Provider will not victimise, harass or discriminate against any employee of either Party
k0 the Agreement or any appticant for employment with either Parly to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or pait-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof,

Respondes
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23

24

25

26

MON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enfarce any of the provisions of the Agreement,
shall nat, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.

23.2  Such faillure or neglect shall not, in any manner, affect the continued, unaitered validity of the
Agreement, ot prejudice the right of that Party to institute subsequent action.

PARTEAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisiori,shall not be affected
thereby.

DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between thesPartiesyconcerning the Agreement,
the Parties shall try to resolve the dispute by negotiatiopswithin®t0 [ten] Business Days of such
dispute arising.

25.2 If the dispute has not heen resoived by such neQotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party @ecerdingly, which proceedings shall be held in
Johanneshurg.

25.3  Such dispute shalt be finally resolved jfi acCordasce with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA,

25.4  This clause constitutes an irrevocable congent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entifled to withdraw from the provisions of this clause or claim
at any such proceedings that,it 1§ not bound by this clause 25.

255 This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

25.6  This clause 25¢shallnot preclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, whete greunds for urgency exist.

ADDRESSES FOR NOTICES

26.1 TFhe Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in. terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by writien notice to the other:
a) Transnet
(i For legal notices: [e]
Fax No. [e]

Aftention: Legal Department
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(i) For commercial notices: fa]
Fax No. [e]
Attention: {e}
b) The Service Provider
(i) For legal notices: [@]
Fax No. [#=]
Attention: [#]
(i} For commerdcial nofices: [®]
Fax No. [&}
Altention; [ e}
Any notice shall be addressed to a Party at its physical addresswor delivered by hand, or sent by
facsimite.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery;“or
b} if posted by prepaid registered post, 40 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmaticn
printout, provided that suchgnolice shall be confirmed by prepaid registered post on the
date of dispaich of such fax, or, should no postat facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMENT

27.1

27.2

The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regarddo the subject matter of the Agreement.

The Parties hereby capfirm that the Agreement replaces all other agreements which exist or may
have existed inany form whatever between them, with regard to the subject matter dealt with in
the Agregmenty including any annexures, appendices, schedules or Work Order{s) appended

héreto,

AMENDMENT AND CHANGE CONTROL

281

28.2

Any requirement for an amendment or change to the Agreement or to a Work Order shall only be
valid if it is in writing, sioned by both Parties and added to the Agreement as an addendum
hereto.

In the evert the Parties cannot agree upon changes, the Parties shall in good faith seek o agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resoltition).
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29  GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of

Sauth Africa and is subject to the jurisdiction of the courts of the Repubiic of South Africa.

281

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provisicn as from time to time amended, extended or re-
enacted and any regulations made under i, provided that in the event that the amendment,
extension or re-enactment of any statutery provision or infroduction of any new statutory
provision has a raterial impact on the cbligations of either Party, the Pagties will negotiate in
good faith lo agree such amendments to the Agreement as may &6, appropriate in the
circumstances. If, within a reasonable period of time, the Service Pravides and Transnet cannot
reach agreement on the nature of the changes required or on modification cPFees, Deliverables,
warranties, or other terms and conditions, either Party may seek Yo have the matter determined in

accordance with clause 25 [Dispute Resolution] above,

30 COUNTERPARTS
The Agreement may be signed in any number of counterpaits, ali of Which taken together shatl constitute

one and fthe same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

200000000

Rassonde

Date & Company Stamp



