TRANMNSNEP

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet)

REQUEST FOR QUOTATION [RFQ] No: SCS'D0675 (DNR 11764)

FOR THE SUPPLY OF: SUPPLY & INSTALL UNIT DEMARCATIONS AT VARIOUS SUBS

REQUIRED AT: LADYSMITH
ISSUE DATE: 11 SEPTEMBER 2013
BRIEFING: 19 SEPTEMBER 2013 / 13:00

DEJAGERSDRIF SUBSTATION
CONTACT: LINDA MATHE, 0362712310
CLOSING DATE: 26 SEPTEMBER 2013
CLOSING TIME: 10:00
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as foliows:

METHOD: [COURIER / HAND DELIVER TO TENDER 80X]
CLOSING VEMUE: [TEMDER BOX ALLOCATED AT THE CHAIRPERSON TRANSMNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOGOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

1 Responses to RFQ

Responses to this RFQ [Quetations] must not include documents or reference,relating to any other

quotation or proposal. Any additional conditions must be embodied in an accompanying letter.

2 Broad-Based Black Lconomic Empowerment [B-BBEE]

Transnet fully endorses and supporis the Government’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do business with local business enterprises who share these
same values. Transnet will accordingly allow a “preference” to companies who provide a B-BBEE

Verification Certificate. All procurement transactionswill be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating
As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Requlations, Respondents aie to note the following:

o Proposals will be evaluated on price which will be allocated 80 points and preference which will

be allocated 20 peiptspdependent on the vajue of the Services

e The 80/20 preferaerce point system applies where the acquisition of the Services will be less
than R1 000°G0G.00.

s If the 8C/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,

the RFRAI be cancelled
{n complianee aithothe Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 14Qctaber 2011 valid B-BBEE Verification Certificates must be issued by:

a} Verification Agencies accredited by the South African National Accreditation System

[SANAS]; or
b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in

accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:
¢) Large Enterprises [i.e. annual turnover greater than R35 million]:
° Rating level based on all seven elements of the B-BBFFE scorecard
d) Qualifying Small Enterprises — QSE [i.e. annual turnover between RS million and R35 million}:

¢ Rating based on any four of the elements of the B-BBEE scorecard

Respondent’s Signature Date & Company Stamp
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e) Exempted Micre Enterprises — EME [i.e. annual turnover less than RS million]:

In accordance with B-BBEE Cedes of Good Practice {Statement 000, Section 4], any enterprise with

an annual total revenue of R 5 million or less qualifies as an EME.
» Automatic rating of B-BBEE Level 4 irrespective of race or ownership

s Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (which may be in the form

of a letter) from an auditor or accounting officer or a certificate from a Verification Agency

accredited by SANAS. The certificate must confirm the compeamy's turnover, black

ownership / black female ownership and B-BBEE status level.

Respondents are required to furnish proof of the above to Transnet, [i.e. adetailed scorecard as

stipulated above in respect of Large Fnferprises and QSEs, or 2 cetifigate jor respect of EMEs].

Transnet will accordingly aflocate a maximum of 20 [twenty]"points in accordance with the
86/20 preference point system prescribed in the Prefefential\Précurement Policy Framework Act
{PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-

BBELE scorecard rating. /Refer Annexure A for further details],

N.B. Failure to submit a B-BBEE certificate, whiéh is valid as at the Closing Date of this RFP, will

result in a score of zero being allocated for B-BBEE.

[Refer Section 3, Vendor Apolication Form, for Returnable Documents required]

2.2 Further Recognition Critenia

a) Further Recognition, Criteria {Current)

As a pre-qualificatiomcriterion, certain minimum requirements with regard to the
Respondent's GURRENT B-BBEE status at the time of submission of their bid must be met.
These minimum  requirements will be measured based on the extent to which the
Respendent's current black ownership, management control and employment equity meets
of exCeeds certain minimum targets. Please note that a Respondent’s ownership,
faanagement control and employment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When claiming that the
minimum targets for FRC (Current) has been met, the Respondent must reflect his B-BBEE
status at the time of submitting the bid. Supporting documentation may be requested in
this regard. The minimum reguirements for this RFP for FRC (Current} are stipulated in the

table below:

Respondent’s Signature Bate & Company Stamp
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COMPLIANCE TARGET
PERCENTAGE OF THI
.- ORGANISATION .

Further Recognition Criteria (eren't)-: I

0,
Black Ownership 2%
2%
Black Management Control
1%

Employment Equity

N.B. Failure to achieve the minimum prequalification targets allocated for FRC (Current) for any

one of the criteria fisted above at the closing date of this fender will resultin disqualification,

Note: Should 2 JV be envisaged, the principal Respondent (s reguired to submit the reguired

responses as indicated above.

3 Communication

a2} Respondents are warned that a response will be liable for disgualification should any attempt be
made by a Respondent either directly or indirectly tolcanvass any officer{s) or employee of Transnet
in respect of this RFQ between the closing date andsthe date of the award of the business.

b} A Respondent may, however, before the closing date and time, direct any written enquiries relating

to the RFQ to the following Transnet employees:

Name; LINDA MATHE
Email: linda.mathe@iransnet.net

TEL: (036) 2712310

c) Respondents may also,eat apy fime after the closing date of the RFQ, communicate with

PRUDENCE MKABINDE 6©n any matter relating to its RFQ response:
Telephone 0115449188

Emaii tac,secretariat@transnet. net

A non-refundable tender fee of 150.00 (inclusive of Vat} is applicable per tender.

Payment is'to be sade to Transnet Freight Rail, Standard Bank Account number
203158598, 8ranch code 004805, The deposit slip must reflect SCS D675 (DNR 11764)

and the Gempany Name. Receipts to be presented prior to collection of the tender/s

4 Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

Respondent’s Signature Date & Company Stamp
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19

11

i2

Legal Compliance

The successful Respondent shall be in fulf and complete compfiance with any and all applicable national

and local laws and regulations.

Changes to Quotations

Changes by the Respondent to its submission wilf not be considered after the closing date and time.

Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT,

Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

Negotiations

Transnet reserves the right to undertake post-tender negotiationsywith=gelected Respondents or any

number of short-listed Respondents.

Binding Qffer

Any Quotation furnished pursuant to this Request shall,be deemed to be an offer. Any exceptions to this

statement must be clearly and specifically indicated:

Disclaimers

Transnet is not committed to any course of actiom as a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to it, PleaSe note that Transnet reserves the right to:

= madify the RFQ's goods / servite(s)and request Respondents to re-bid on any changes;

& reject any Quotation whith deesinot conform to instructions and specifications which are detailed
herein;

J disqualify Quotatigns submitted after the stated submission deadline;

« nct necessariyaccept the lowest priced Quotation;

» reject all Quotations, It it so decides;

° place amerdenindonnection with this Quotation at any time after the RFQ’s closing date;

o award enly"a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

" split the award of the order/s between more than one Supplier/Service Provider; or

® make no award at all,

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has
been convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to
breaches of the Competition Act 89 of 1998, Respondents are required to indicate below whether or not
they have been found guilty of a serious breach of law during the past 5 [five] years:

I/we do hereby certify that Jwe

have/have not bees found quilty during the preceding 5 [five] years of a serious breach of law,

inciuding but not limited to a breach of the Competition Act, 85 of 1998, by a court of law, tribunal or

Respondent’s Signature Date & Company Stamp
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i3

14

Respondent™s Sic

other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.q. traffic offences.

Where found guilty of such a serious breach, please disclose;

NATURE OF BREACH;

DATE CF BREACH:

Furthermore, Ifwe acknowledge that Transnet SOC Ltd reserves the right to ekclude any Respondent
fram the bidding process, should that person or entity have been found guilty 6f a serious breach of law,

tribunal or reguiatory cbligation.

Respondent’s Samples

Cnly in cases when the Respendent submits a sample(s) of the_goods / products / material quoted for,
the sample{s) must be endorsed with the RFQ number and description and forwarded on or before the

deadline date to the following addressee: N/A

EVALUATION CRITERIA TRANSNET WILL UTILISE THE FOLLOWING CRITERIA [NOT
NECESSARILY IN THIS ORDER] IN CHOOSINGWASUPPLIER/SERVICE PROVIDER, IF 50
REQUIRED:
e Administrative responsiveness - Completeness gf response and returnable documents
- Substantive responsiveness — Prequalification criteria, if any, must be met
s Technical threshold of 80/20 % Compliance to specification [ quality, previous performance,
detivery lead-time
° Weighted evaluation based om80/20 preference point system:
- Pricing and price Basis [firm] - whilst not the sole factor for consideration, competitive pricing

and overall feve!laf unconditional discounts® will be critical

Transpetwill utilise the following formula in its evaiuation of Price:

PS = J
Where:

Ps = Score for the Bid under consideration
Pr = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEE status of company

t Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken info account for evaluation purposes, be fimplemented when payment (s

effected.

Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below:

B-BBEF Status Level Number of points
of Contributor {80/20 system)
1 2C
2 i8
3 16
4 12
5 &

6 6

7 4

8 2

Non-compliant 0
contributor

Validity Pericd

Transnet desires a validity period of 90 [ninety] days from the glosing 'date of this RFQ.
This RFG is valid untit

Banking Details

BANK:
BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

Company Registration

Registration number of company,/ C1Q)

Registered name of company . C.Cs

Disclosure of Prices Quoted

Respondents mllst dndicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES | ‘NOI

|

Returnable Documents

Returnable Documents means all the documents, Secticns and Annexures, as listed in the tables

below.

a)

Respandents are required to submit with their Quotations the Returnable Documents, as detailed

below.

Respondent’s Signature

[ate & Company Stamp
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A,

failure to provide all these Relurnable Documents may resuft in a Respondent's
disqualification. Respondents are therefore urged to ensure that alf these Documents

are refurned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or No] in the table below:

e e i L Submitied
Returnable Documents -~ R 3 “Yesor
: : I S Neol .

SECTION 1 : Notice to Bidders

- Valid B-BBEE Verification Certificate [RSA Large Enterprises andQSEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard

- Valid B-BBEE certificate from auditor, accountmg officer or SANAS accredited
Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will restit‘in_an automatic score of zero being
allocated for B-BBEE scorecard

SECTION 2 : Quotation Form
SECTION 3; Vendor Application Form

» (Criginal vahd Tax Clearance Certificate {Consortia / Jomt Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

Respondent’s Signature Date & Company Stamp
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Section 2

QUOTATION FORM
I/We

hereby offer to supply the gouds/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto,

I/We agree to be bound by those terms and conditions in;

o  the Standard Terms and Conditions for the Supply of Goads and Services to Transnet [available cn
request]; and

« any other standard or special conditions mentioned and/or embodied in this Réguest for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/us,%his Quctation [and, if
any, #s covering letter and any subseguent exchange of correspohdencel, gogether with Transnet’s

acceptance thereof shall constitute a binding contract between Transnétand,me/us.

I/We further agree that if, after I/we have been notified of the'acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery fead:time quoted, Transnet may, without prejudice
to any other legal remedy which it may have, cancel the order and recover from me/us any expenses

incurred by Transnet in calling for Quotations afresyand/or having to accept any less favourable offer.

vrice Schedule
I/We guate as follows for the goods required, on a “delivered nominated destination” basis, excluding
VAT: [for SERVICES, attach o scope of work & pricing schedule]

fem 10 ; . _Qnit of Lo ';'Ur_ii_t.?ric:e'_ :
No | | Measure _Q_‘.'a"t.'-ty.'_ CZARY b
- e 1 S
VARIOUS SUBS
Delivery Lead-Time from date of purchase order: [days/weeks]

Notes to Pricing:
a) Al Prices must be quoted in South African Rand, exclusive of VAT
b)  To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price

schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid

being disgualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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BRIEFING CERTIFICATE

RFQ: SCS DO675 (DNR 11764)

SUPPLY & INSTALL UNIT DEMARCATIONS AT VARIOUS SUBS

INFORMATION SESSION

RFG SITE / BRIEFING MEETING

A COMPULSCRY SITE / BRIEFING MEETING WILL BE HELD AT THE FOLLOWING VENUE

VENUE: DEJAGERSDRIF SUBSTATION
TIME: 10:00
DATE: 19 SEPTEMBER 2013

The Site / Briefing Meeting is compulsory, companies not attending are overlooked in the tender

award process.

ATTENDANCE CERTIFICATE

This is to certify that

Representatives/s of

Has / have today attended the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT
ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.

Respondent’s Sighature Date & Company Stamp
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Section 3
VENDOR APPLICATION FORM

Respondents are to furnish the foflowing documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp)]
2. Certified copy of Identity Document(s) of Shareholders/Directors/Members {where

applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CM9 [name change]
Certified copy of Share Certificates [CK1/CK2 if CC]
5. Aletter on the company’s letterhead confirm physical andspostal addresses

6. Original valid SARS Tax Clearance Certificate

~

Certified copy of YAT Registration Certificate
Certified copy of valid Company Registration Certificate [if applicable]

9. A signed letter from your auditor or ac€ountant, confirming most recent annual turnover

figures

Company trading name

" Company registered name

Company Regiétration Number or ID Number if a Sole Proprietor
Form of entity [#1y  WG€ ~ Trust' " Pyltd o Limited

~ VAT number[if registered}

Company telephone numbaor

‘Company fax number

Company email address o : R 5:.5:.:::';5 B A

Company website address

Bank name -

Branch & Branch ¢ode’ e :

Account hotder - - s Bank account number

Postal address .
Code .

Physical Address R

Respondent’s Signature Date & Company Stamp
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.. Contact person

e Desig‘hation_- '
' .Teieph_ohe

o Ermail R e T
Anniual turnover range [last financial year] T <RSm L RS- 35 m SRIM &
Does your company provide Products Services 7 Roth e
Area of delivery National Provincial §. Local
Is your company a public of private entity - Public % Private - ¢

Does your company have a Tax Directive or IRP30 Certificate W Yes 4 CNo

-Main product or services [e.g. Stationery/Consulting] i

Compfete B-BBEE Ownership Details:

% Black™ %o Black women % Disabled Black ownership -
ownership . ownership y
Does your company have a B-BBEE certificate /- Yes. .

What is your B-BBEE status {Level 1 to 9 AUnknowni]

-How'm'a'ny personnet does the firm fe_m'p'loy"_ “permanent

- - Part time

If you are an existing Vendor with Transnetiplease complete the following:

Transnet contact person

Contact number

~Transnet Operating Dikision

Duly authorised to sigfar andon behalf of Company / Organisation:

. Name - Designation

o - Signature _ _ Date-

Respondent’s Signature Date & Company Stamp
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INFRASTRUCTURE

PROJECT SPECIFICATION

SUPPLY AND INSTALLATION OF BARRIER FENCE BETWEEN THE UNITS
AT DEJAGERSDRIF AND ENNERSDALE TRACTION SUBSTATIONS
UNDER THE CONTROL OF DEPOT ENGINEER, LADYSMITH

®© This document as a whole is protected by copyright. The information herein is the sole property of Transnet
Ltd. It may not be used, disclosed or reproduced in part or in whale in any manner whatsoever, except with the
written permission of and in a manner permitted by the proprietors.
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1.0 S5COPE

This project specification covers Transnet Freight Rail's requirements for the supply and installation of barrier
fence between the units at Dejagersdrif and Ennersdale traction substations under the control of the Depot
Engineer Ladysmith.

2.0 STANDARDS

2.1 Unless otherwise specified all material and equipment supplied shall comply with the current edition of
the relevant SANS, BS, IEC or Transnet Freight Rail publication where applicable

2.2 The following publications are referred to in this specification:

2.21 South African National Standards

2211 SANS 1091: National colour standard.

2.2.2  Transnet Freight Rail

2221 CEE.045: Painting of steélGamponents of Electrical Equipment,
Drawings

22272 BBB 3620 Ver-4: 3kV DG earthingarrangement.

B: Note: Any other specification referenced in the above-mentioned specifications, will be
for information purposes and may be provided on request.

223 Occupational Health and Safelysdct No. 85 of 1993 (Available at depot for referral)

2.3 Any items offered in accofdanee with other standards will be considered at the sole discretion of
Transnet Freight Rail. The Cantractor shalt supply the details stating where the item differs from these
specifications as well ag’ supply'a copy (in English) of the recognised standard specification(s) with which
it complies.
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3.0 DESCRIPTION OF WORK
The Contracter shali perform the following:
31 Dejagersdrif Substation.
3.1.1 HT Yard Fence:

3141 The contractor to remove the existing HT vyard fence and supply and install a
7.59x7.5x2.5mm diamond mesh.

3112 The height of the supplied HT yard fence must be 2.5 metres.
3113 Supply and install a 4.5x2.5 meters swinging gate
3114 The coniractor to use existing support structures for support to the fence.

3.1.2 Barrier Fence
3.1.21 The contractor to supply and install a 7.5 x7.5 x 2.5mm, 1.25m high diamond mesh.
3.1.22 The contractor to install dropper poles only on the AC disconnects links side of the
fence.
3.1.23 These dropper poles must be space 3 meters apart.
3124 Dropper poles must be hit to the ground to allow 1.25n height above the ground.
3125 The fence between the transformers must not haye'dzopper poles.
3.1.286 This fence must be fastened to the existing bolts.

3.2 Ennersdale Substation.

3.2.1 HT Yard Fence:
3.2.1.1 The contractor to remove the géxisting, HT vyard fence and supply and install a
7.5x7.5x2.5mm diamond mesh.
3212 The height of the supplied Hlsyardenge must be 2.5 metres.
3213 Supply and install a 4.5x2.5 meters swinging gate
3214 The contractor to use existing Support structures for support {o the fence.

3.2.2 Barrier Fence
3.2.21 The contractor tofsupplyand install a 7.5 x7.5 x 2.5mm, 1.25m high diamond mesh.
3222 The contractor tagdnstalt dropper poles only on the AC disconnects links side of the
fence.
3223 These dropper poles must be space 3 meters apart.
3224 DropperPeies must be hit to the ground te allow 1.25m height above the ground.
3225 The fehce between the transformers must not have dropper poles.
32286 This fente muist be fastened to the existing bolts.

The Contractor shall iemave fubble from site and leave site clean.
Transnet Freight Rail résérves the right to award the tender to the tenderer with the shortest delivery period.
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4.0

50

6.0

CONTRACTUAL OBLIGATIONS

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

Over and above the conditions mentioned in the General Conditions of Contract, the Contractor
shall aisc be responsible for the conditions mentioned hereunder.

The Contractor shafl not make use of any subcontractor to perform the works or parts thereof
without prior permission from the Manager or Technical Officer.

The Contractor shall ensure that a safety representative is at site at all times. All safety measures
prescribed by Transnet Freight Rail — Electrical Safety Instructions and the “"Occupational Health
and Safety Act 1993 (Act 85 of 1993)" associated with working on a project of this nature shall be
adhered to.

The Contractor shall supply a site diary (with triplicate pages). This bodk shall be used to record
any unusual evenis during the period of the work. Any delays to thegwork shall also be recorded
such as delays caused by poor weather conditions, delays caused by permits being cancelled etc.
The appointed Manager or Technical Officer must countersign such,delays. Other delays such as
non-availability of equipment from 3% party suppliers must be commuapicated to the Manager or
Technical Officer in writing.

The Contractor shall supply a site instruction book (with triplicate pages). This book shall be
used to record any instructions to the Confractor regarding problems encountered on site — for
example the quatity of work or the placement of equipment. This book shail be filled in by the
Manager or Technical Officer and must be countersigred by the Contractor.

Both books mentioned in 4.4 and 4.5 shall be“the property of Transnet Freight Rail and shall be
kanded over to the Manager or Technical Offi€eg onthe day of energising or handing over.

The penalty charge will he R100.00 pergday of the iotal contract value.

No retention money will be retained on thig contract.

INSTALLATION

5.1

52

53

The Contractor shall be €esponsible for the fransport to site, off-loading, handling, storage and
security of all material réquired fgr the construction/execution of the works.

The Contractor shall be, responsible for ali necessary (as decided by the Transnet Freight Rat!
Manager or Tethnigah \Officer) connections between the equipment supplied and other
components inthesubstation including connections to the earth-mat.

All fastendts o steelwork, components and electrical connections {nuts and boits) shall be
securediSing flat as well as lock washers.

WORK TC BE DONE BY TRANSNET FREIGHT RAIL

6.1

6.2

Transnet Freight Rail shali have an electrician available for isolation and the erection of barriers to
five electrical equipment and issuing of work permits.

Upon successful completion of the works to the satisfaction of Transnet Freight Rail, Transnet
Freight Rail shali earth the supplied equipment as per drawing number CEE-TBD-7.

Project Specification — Barrier fence hetween the Units 5



7.0 TENDERING PROCEDURE

7.1
7.2

7.3

7.4

7.5

7.6

7.7

7.8

7.9

7.10

Satety clothing is to be worn at site meeting (Safety shoes and reflective vests, ECT)

Contractors shall duly fill in the attached ‘Bill of Quantities’. The prices shall be fixed for the
duration of the contract and no escalation will be allowed. ltems not reflected in this Schedule, but
covered in the project specification or agreed at site meetings, shall be added to the ‘Bill of
Quantities’ by the Contracter and quoted for accordingly.

An addendum reflecting changes to the project specification and 'Bill of Quantities’ shall be
forwarded to Contractors after the site meeting and Contraciors should quote accordingly.
Contractors shall provide a provisional Gantt or a similar chart showing when the substation will
be done, when submitting the tender. A final chart should be submitted to the Manager or
Technical Officer within 14 days after the award has been made to the sugcessful Contractor.

Contractors shall submit qualifications of the staff that will be performing the works. Qualified
technical personne! shall perform the works on the electrical equipment or nstallations. During the
duration of the contract, the successful Contractor will be requiredMo inform the Technical Officer
of any staff changes and provide the gualifications of the replacement staff for approval.

Contractors shall indicate clause-by-clause compliance witihe specification. This shall take the
form of a separate document listing all the specifications|clause numbers indicating the individua!
statement of compliance or nen-compliance. This documentd can be used by Contractors to
elaborate on their clause.

Centractors shall motivate a statement of non-cefmpliance:

Where equipment offered does not comply Wwithystandards or publications referred to in the
specification, Contractors shall state whigh standards apply and submit a copy in English or
certified translation.

Contractors shall submit descriptive litesattire consisting of detailed technical specifications,
general constructional details andiprincipal dimensions, together with clear illustrations of the
equipment offered. During the dimalien of the contract period, the successful Contractor will be
required to inform the Techhical\Officer of changes to equipment offered and submit detailed
information on repiacement equipment for approval prior {0 it being used on this contract.

Contractors shall subgdifeguipsient type test certificates as specified with the Tender. These shall
be in English or certifiad traaslation.

8.0 GUARANTEE AND DEFECTS

8.1

8.2

8.3

8.4

The Copffactorshall guarantee the safisfactory operation of the complete instatiation supplied and
erectedWay/him and accept liability for maker's defects that may appear in design, materials and
workmanship.

The Contractor shall be issued with a completion certificate with the list of ali defects to be
repaired within 14 working days after installation.

The guarantee period for these substations shall expire after:

A period of 8 months commencing on the date of completion of the contract or the date the
substation is handed over to Transnet Freight Rail whichever is the earliest.

If urgent repairs have o be carried out by Transnet Freight Rail staff to maintain safety during the
guarantee period, the Contractor shall inspect such repairs fo ensure that the guarantee period is
not affecled and should they be covered by the guarantee, reimburse Transnet Freight Rail the
cost of material and labour.
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9.0 BILL OF QUANTITIES

TRANSNET LIMITED

{REGISTRATION NO. 1990/000300/30)

TRANSNET

BILL OF QUANTITIES

Project specification for the supply and installation of barrier fence between the units at Dejagersdrif and
Ennersdale traction substations under the control of the Depot Engineer, Ladysmith,

No. | ACTIVITY DESCRIPTION QTY | UNIT RATE AMOUNT
A | Dejagersdrif Substation
1 Remove Existing Fence. 1 Sum
2 Supply and install HT yard Fence as per clause 25 m
Ji11and 3.1.1.2
3 | Supply and install a Swinging gate as per 1 Ea
clause3.1.1.3
4 | Supply and install a stay pole as per clause 3.1.1.5 1 Ea
and foundation
5 | Supply and install Barrier fence as per clause 3.1.2 67 M
B | Ennersdale Substation
1 Remove Existing Fence. 1 Sum
2 Supply and install HT yard Fence as per clause 19 m
321 1and 3.2.1.2
3 | Supply and install a Swinging gate as gper 1 Fa
clause3.2.1.3
Supply and instali Barrier fence as per clause 3.202 64 M
Supply and install a stay poie as per clause3.1.1.5 38 m
and foundation
E P's and G's (Labour, site establishment gtransport, 1 Sum
civil works, etc)

GROSS TOTAL | R
VAT | R
AMOUNT DUE | R

Project Specification — Barrier fence between the Units 7




TRANSNED

NON-DISCLOSURE AGREEMENT

entered into by and between

TRANMNSNET SOC LTD
Registration Number 1990/000800/30

and

Registration Number

RFQ Number: SCS D0675 (DNR 11764)



Non-Disclosure Agresment Page 2 of &
Transner RFP Mo 505 DO675 (DNR 117613

TABLE OF CONTENTS

1 N e e I 1O T P U 3
2 CONFIDENTIAL INFORMATION L.iiiiiiri it eeee s ceseiineeeeeeneeee e eenee i B e e e e e e e ceee s eaneeeeeaniams 4
3 RECORDS ANDY RETURN OF INFORMATION L.eeoiiiieniinriienenisieeee e 00 B et 5
4 ANNOUNCEMENTS Lo iiimeccaer i ieeceereeeeenncnneeeees e e i e eee e eeetvcneeaaeenn s ecanaeseeaennnes 5
5 DU R A T TN L e e s e e e 5
6 PRINCIPAL . et e ee et e s b et bt eree e e e e e e e e e e ese s esmbe e e ta e e s e anbnneeenan s rnne 5
7 ADEQUACY OF DAMAGES... .o iiiiitier e emmmnc eers Sl s rmssn s menentaeteaess s eemrnasnreee s sannsrneneaannsn 5
8 PRIVACY AND DATA PROTECTION e ccttrvticrrceieniincnns el bt ciiiiaeirnsiaetreanieenisasisannsssencssssanssnsansnessonssnnnens 6
9 GENERAL ... nnienrcnenreenn b ienen e el as e enn et enn s rens b ren s senans s en e 6

Respondent’s Signature Dale & Company Stamp



Non-Disclosure Agreement Page 3 of &
Trangnet RFP No 5CS DOG75 {DNR 11764}

THIS AGREEMENT is made between

Transnet 8OC Ltd [ Transnet] [Registration No. 1950/000900/30]

Whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johanneshurg 2001,

and

[¢the Company] [Registration No ]

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined helow] and it is envisaged that
each party may from time to time receive Information relating, tozthe other in respect thereof, In
consideration of each party making available to the other such Information, the parties iointly agree that
any dealings between them shall be subject to the terms andeconditions of this Agreement which

themselves will be subject to the parameters of the BideRocument.
IT IS MHERERY AGREED

i INTERPRETATION
In this Agreement:

1.1 Agents mean directors, officets, employees, agents, professional advisers, contractors or sub-

contractors, or any Group member;

1.2 Bid or Bid Document gneans Transnet’s Reguest for Information [RFE] Reguest for Proposal

[RFP] or Requestfar Quetation {RFQ], as the case may be;

i.3 Confidential Information means any information or other data relating to one party {the
Disclosing Party) and/or the business carried on or proposed or intended to be carried on by
that partyNand svhich is made available for the purposes of the Bid to the cther party (the
Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such informatien but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (cther than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b} was lawfully in the possession of the Receiving Party or its Agents {as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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C} following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demanstrated by its written records or cther reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiaiity owed, directly or indirectly, to the Disclosing Party in relation to such

information;

L4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveved oraliy or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 Al Confidential Information given by one party to this Agreement (the Disclosing Party) to the
other party {the Receiving Party) will be treated by the Receiving Party as secret and
confidential and will not, without the Disclosing JPartyswaritten consent, directly or indirectly
communicate or disclose {whether in writing,or ‘orally or in any other manner) Confidential

information to any other person other than i acgordance with the terms of this Agreement.

2.2 The Receiving Party will only use the Comfidential Information for the sole purpose of technical
and commercial discussions between the patlies in relation to the Bid or for the subsequent
performance of any contract between the parties in relation to the Bid.

2.3 Notwithstanding clause 2.1 above, the'Receiving Party may disclose Confidential Information;

aj to those of its AgentSwhae strictly need to know the Confidential Information for the sofe
purpose set oul In“elause 2.2 above, provided that the Receiving Party shall ensure that
such Agents-aré made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Disclpsing Rarty? The Receiving Party shall at all times remain liable for any actions of such
Agentgthat waould constitute a breach of this Agreement; or

D) fo thayeslent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below.

2.4 4, Imythe event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disciosing Party may reasonably take to challenge the validity of such
requirement.

2.5 Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upen becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable

notify the Disclosing Party of such event and if requested take such steps {including the institution
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of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Informaticn shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights aver the

Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATICN
3.1  The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

3.2 The Receiving Party shall keep a written record, tc be supplied to the Disclosing Party upon
request, of the Confidential Information provided and any copies madesthereof and, so far as is

reasonably practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 {seven) days of receipt of a written demand from Transnet:
a) return all written Confidential Information (includjp@ all,copies); and
by expunge or destroy any Confidential Informatiomyfrom/any computer, word processor or
cther device whatsoever into which it was capied, read or programmed by the Company or

on its behalf,

3.4  The Company shall on request supply a certificate signed by a director as to its full compliance

with the requirements of clause 3.3b) apove.

4 ANNOUNCEMENTS
4.1 Neither party will make or permit to be made any announcement ar disclosure of its prospective
interest in the Bid without the“peigr written consent of the other party.
4.2 Neither party shall méke usengf the other party's name or any information acquired through its
dealings with the gthefparyy’for publicity or marketing purposes without the prior written consent

of the other party.

5 DURATION
The obligatighsiof each party and its Agents under this Agreement shall survive the termination of any
discussiops,oRfiegotiations belween the parties regarding the Bid and continue thereafter for a period of

5 (i) years.

6 PRINCEPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies avaflable to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise,
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B PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Secticn 14} in connection with this Bid and shalt procure that its personnel
shall abserve the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2  The Receiving Parly warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held or processed by

them.

9 GEMERAL

3.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assigh,this@greement at any time to
any member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as
a waiver of &, nor will any single or partial exergise of ™ preclude any further exercise or the
exercise of any right, power or privilege under thisAgreement or otherwise,

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held
by a court of competent jurisdiction or gtherannlicable authority to be invalid, void or otherwise
unenforceable, and the remainingprovisions shail remain enforceable to the fullest extent
permitted by law.

9.4  This Agreement may only be @odified by a written agreement duly signed by persons authorised
on behalf of each party.

9.5 Nothing in this Agreesient Shall constitute the creation of 2 partnership, joint venture or agency
between the partigs.

9.6  This Agreement Wwill be, governed by and construed in accordance with South African law and the

parties irreyoCably ‘submit to the exclusive jurisdiction of the South African courts.

ooo000000
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned therets in this clause, except where the context dearly requires otherwise:

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8

1.9

Bid or Bid Decument(s) shall mean a reference to a Request for Proposal or Request for Quotation;
Respondent{s) shall mean a respondent/bidder to a Transnet Bid;

RFP shall mean Request for Proposal;

RF¢G shall mean Request for Quotation;

RFX shall mean RFP and/or RFQ, as the case may be;

Services shall mean the services required by Transnet as specified i itSIBid Dacument;

Service Provider shail mean the successful Respondent;

Tax invoice shall mean the document as required by Section 200ef the Value-Added Tax Act, 89 of

1991, as may be amended from time Lo time;
Transnet shall mean Transnet SOC Ltd, a State Owned Company; and

VAT shall mean Value-Added Tax chargeable ingtenms ofithe Value-Added Tax Act, 89 of 1991, as

may be amended from time o time.

2 GEMERAL

All Bid Documents and subsequent contracts and orders shall be subject to the following procedures as faid

down by Transnel and are 1o be stnctly adhered™o by any person or enterprise or company responding to

this RFX.

3 LODGING OF BID DOCUMENTS

3.1

3.2

33

A Bid, which shall bereinafterdinciude reference to an RFP or RFQ, shall be lodged with Transnet no
keter than the closing dateand time specified for the receipt thereof, in accordance with the directions
issued with Bid Documents.

Bids shall bedransmitted in a sealed envelope and placed in the tender box at a venue stipulated in
the Bil Docunafts with the Bid number and subject endorsed on the left hand bottom corner of the
epvelopa.

TheRespondent’s return address must be stated on the reverse side of the sealed envelope,

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by comoletion of the appropriate sections on such official forms and not on office
stationery bearing thelr own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not &

reprocessed facsimile thereof. Only if insufficient space has been allocated to a particular response
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may a Respondent submit additional information under separate cover using the Company's

letterhead and duly cross-referenced in the RFX.

5 RAISING DF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS
5.1 A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of
preparing ard issuing the Bid Document,
52 It any of the drawings or specifications referred to in Bid Documents are the official publications of
recognised standardising bodies, copies of such drawings and specificationsishall be acquired by

Respondents at their own expense.

6 DEFAULTS BY RESPONDENTS
6.1 If the Respondent, alter it has been notified of the acceptance of jts.8id fails to:
aj enter info a formal contract when called upon to do se, inyterms of clause 14 [Contract
Docurments], within such period as Transnet may spegily, or
b) accept an crder in terms of the Bid; or
<) when called upon to do so, furnish satisfactory security of the fulfilment of the contract in
terms of clause 15 [Securities],

Transnet may, in any such case, without/prejudice to any other legal remedy which it may have,
proceed to accept any other Bid or, i 4615 necessary to do so, call for Bids afresh, and may recover
from the defaulting Respondent any additional expense incurred by it in calling for new offers or in
accepting a higher offer.

6.2 If any Respondent, who has submilted a Bid and/or concluded a contract with Transnet [hereinafter
referred Lo as the Serviece Bravider], or in the capacity of agent or subconiractor who has been
assoctated with such Bidhor contract:

a) has withdrawn such Bid after the advertised date and hour for the receipt of Bids; or

m has, aftes.having been notified of the acceptance of its Bid, failed or refused to sign a contzact
when called upcn to do so in terms of any condition forming part of the Bid Documents; or

<) has, carkiel out any contract resulting from such Bid in an unsatisfactory manner or has
Bitached any condition of such contract; or

) has offered, promisad or given a bribe in relation to the obtaining or the execution of such
contracy; ar

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
gavernment department or towards any public bedy, company or person; or

3 has made any incorrect statement in the affidavit or certificate referred to in clause 12 /Formal
Notification Regarding Name of Successful Respondent] and is unable to prove to the

satisfaction of Transnet that

(1) it made the statement in good faith honestly believing it to be correct; and
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(i) befare making such statement, it fook all reasonable steps to satisfy itself of its
correctness; or
g} caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
lincluding any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

6.3 Any person or enterprise or campany against whom a decision has been givefy under the provisions of
clauses 6.2b), 6.2d) or 6.2¢) above, may make representations to themGhief Operating Officer of
Transnet Group, whaose decision shall be final,

6.4 Any disqualification [Blacklisting] imposed upon any persen or enterprise ofgompany, may also apply
to any other enterprise under the same or different names of disgualified persons or enterprise or
company {or associates thereof] and shall for avoidance ¢f doubf also be applied to any agent or

employee of the persen or enterprise or company concerned.

7 CURRENCY
Prices or fees must be guoled in the currency of theyRepublic of South Africa [ZAR] in respect of local
Services. Prices or fees in any other currency may be rejected by Transnet save where such price is quoted

by a foreign Respondent,

g EXCHANGE AND REMITTANCE

The Respondent should note that whereythe whole or a portion of the contract or order value is to be
remitted overseas, Transnet shalbif requested to do so by the Service Provider, effect payment overseas
directly to the foreign principal or granufacturer of such percentage of the contract or order value as may be
stipulated by the Respendght in'its Bid Documents and any variation in the amount to be so paid, which may
arise as a result of fluciyationsan Lhe rate of exchange involved, will be for the account of the Service
Provider.
8.1  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnisit the information called for in the clause " Exchange and Remitiance” of the Bid Documents and

alsesfurnish full details of the principals or service providers to whom payment is to be made.

8.2 QTheService Provider shall at its own cost obtain forward exchange cover on foreign currency to
pratect itself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the fime when payments
are madc.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

5.1  Transnet does not bind itself to accept the lowest or any Bid.
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9.2 Transnet rescrves the right to accept any Bid in whole or in part.

9.3 Upon the accentance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C ~ Services) and any schediule of
“Special Conditions” or otherwise which form part of the Bid Documents.

9.4  Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as proof of

delivery to the Respondent.

LAW GOVERNING CONTRACY

The law of the Republic of South Africa shall govern the contract created by, the acceptance of a Bid. The
cdonyciivem ciland! ol exocuiand? shall be a place In the Republic of South, Afsica 46 be specilied by the
Respondent in its Bid at which all legal documents may be served on‘thE™Respendent who shall agree to
submit to the jurisdiction of the courts of the Republic of Soutit Affica. N, A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative,in the Republic of South Africa who is
empowered to sign any contract which may be entered into infthe event of its Bid being accepted and to act

on its behalf iny all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the dirgctors shall be stated in the Bid. If the Respondent
i5 a close corporation, the full names of thé members shall be stated in the Bid. If the Respondent is a
partnership or an individual trading under & trade name, the full names of the partners or of such individual,

as the case may be, shail be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT
In the case of Bids submitted tefthe Secretary of an Acguisition Council, unsuccessful Respondents will be
formally notified of the dames, of successful Respondent(s) as soon as possibie after the closing date for

receipt of the Bid in question,

UNAUTHORISEDGOMUNICATION ABOUT BIDS

Where Bids@are /submitted to the Secretary of an Acquisition Council, Respondents may at any time
commupicate \withy the Secretary on any matter relating to its Bid but, in the absence of written authority
from, the Setretary, no cormmunication on a qguestion affecting the subject of a Bid shail take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the nofification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.

CONTRACT DOCUMENTS
14.1 The contract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of “Special Conditions” or otherwise

which form part of the Bid Documents.
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147 These contract documents will constitute the contract between the parties upcn receipt by the
Respondent of Transnet's letter of acceptance / intent, subject to all additional amendments and/or

spedial condilions thereto as agreed to by the parties.

SECURITIFS

15.1  The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfiment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship] furnished by an approved bank, building, seciety, insurance or
guarantee corporation carrying on business in South Africa.

15.2  The security may be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet may incur in consequence of a breach of the contract er any part thereof.

15.3  Such security, if required, shall be an amount which will be stipuldtedhin,the Bid Documents.

154 For the purpose of clause 151 above, Transnet will supply a\Deed of Suretyship form to the
successful Respondent for completion and no guarantee in agy other form will be accepted. A copy
of such form will be supplied Lo Respondents on request. For this purpose a Deed of Suretyship form
will be provided which shall be completed and refurfiédyto Transnet or a designated official by the
successful Respondent within 30 [thirty] days from the date of the letter of acceptance. No payment
will be made until the form, duly completed, is'delivered to Transnet. Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been granted, entitles
Transnet without notice Lo the Service Provider to cancel the contract with immediate effect.

155 Additional cos's incurred by Trapsnet néeessitated by reason of default on the part of the Service

Provider in relation to the conditions,of this clause 15 will be for the account of the Service Provider.

PRICES SUBJECT TO CONFIRMATION
16.1 A Bid with prices which aresuliect to confirmation will not be considered.

16.2 Bids where firm priges arefquoted for the duration of any resulting order and ot contract will receive

precedence gver pricas which are subject to adjustment.

DELETION OFSERVICES EXCLUGED FROM BID
The Respenecatl mush deiete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its 8id.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prict te the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concerned. All such alterations must be initialled by the person who signs
the Bid Documents. Failure to observe this requirement may result in the particular item(s} or Services

concerncd being excluded in the maller of the award of the business,

Respondent’s Signature

Date & Company Stamp
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21
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VALUE-ADDED TAX

19.1

19.2

In respect of local Services, i.e. Services to be provided by a South African company, the prices or

fees quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider's Tax Invoice.

In respect of Services 1o be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principat;

b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the “"commission" for the

services rendered locally] must show the VAT separately

TERMS AND CONDITIONS OF BID

20.1

20.2

The Service Provider shall adhere to the Standard Terms and Conditions of Contract as set out in
Form ST&C - Services, a copy of which is issued with the Big Documents, together with any schedule
of "Special Conditions” or otherwise which form part of the BidhDoggments.

Should the Respondent find any conditions unacceptable, it should indicate which cenditions are
unacceptable and offer alternatives by writtengStbmission on a company letterhead. Any such
submission shall be subject to review by Transnet’s Legal Counsel who shall determine whether the

proposed alternative(s) are acceptable or otherwise, as the case may be.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

21.1

21.2

Method of Payment

a) The attention of the Respandent is directed to clause 10 [Invoices and Payment] of Form
ST&C — Survicesgwhioh,Sets out the conditions of payment on which Bid price(s) shail be
based.

b) However, i addition to the aforegoing the Respondent is invited to submit offers based on
alternaive methods of payment and/or financing proposals.

c) Thel Respondent is required to give full particulars of the terms that will be applicable to its
alternative’ offer(s) and the financial merits thereof will be evalusted and taken into
gonsideration when the Bid is adjudicated.

) The Respondent must, therefare, in the first instance, tender strictly in accordance with clause
21.%a) above. Failue to comply with clause 21.1a) abave may preclude a Bid from further
consideration.

NOTE: The successful Respondent {the Service Provider] shall, where applicable, be required to

furnish a guarantee covering any advance payments.

Conditional Discount

Respondents offering prices which are subject to a conditionat discount applicable for payment within

a specific pericd are to note that the conditional peried will be calculated as from the date of receipt

by Transnet of the Sorvice Provider's month-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax

Respendent's Signature Date & Company Stamp
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22

23

24

Respondent's Signature

Invoice is correct i all respects as referred o in the contract or order, Incomplete and/or incorrect
Tax Invoices shail be returned and the conditional period will be recalculated from the date of receipt

of the correct documentation.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for

the purpose of contract work shall be governed by the terms and conditions detailed in clause 12 of Form
ST&T - Services (Intellectual Property Rights),

VISITG TO FOREIGHN COUNTRIES

23.1

23.2

23.3

23.4

Respondents must furnish details in a covering letter if it is consideredwnecessary that employees of
Transnet should carry out inspection and/or review any operatipnal Services at the premises of the
preferred Respondent or its subcontractors overseas for thespurpese of a product demonstration

and/or final acceptance or for any other reason.

If the Respendent considers overseas visits to be necegsary it must provide the following information

in a covering ictler in respect of each proposed visil

o) countrics and places Lo be visited;
b} number of snployees and disciplineginvolyed;
) number of man-days involved; agtd

dy motivation for the visit,

Transnet will make all arrangements with regard to booking of air journeys, hotel reservations,
transport to and from airports,\places of inspection or demonstration, etc. and all expenses wili be for
the account of Transnet,

Before a visit is underfakén, such as envisage in this clause 23, Transnet and the Respondent wilf
agree i writing &y ey number of employees of Transnet that should undertake the visit and the

number of mangdaySinvdlved in the visit,

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

24.1

24.2

24.3

Bids Sgbhmikted,by foreign principals may be forwarded direct by the principals to the Secretary of the
AtquisitiomCouncil or to a designated official of Transnet according to whichever officer is specified in
the Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised to act in that capacily by the principal. Failure to submit such authorisation by
the representative or agent shall disqualify the Bid.

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principats and sign them on behaif of the latter.

South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principals and must sign such contract on behalf of

Date & Company Stamp
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24.4

24.5

the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South Alricen representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication

of documents executed ottside the Republic for use within the Republic.”

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

) On arival within the Republic of South Africa this Power of Attemey is to be compieted in
terms of Section 4(2) of the Stamp Duties Act No. 77 of 1968, ar any amendment thereof.

d} I a Power of Attorney held by the South African representativeler agént includes matters of a
general nature besides provision for the entering inte and signing of a contract with Transnet,
a ceriified copy thereof should be furnished.

) The Power of Attorney must authorise the South Africanwepresentative or agent to choose the
dormiciliurm citendi et executandi as provided for\in clause 26 fAddresses for Notices] of the
Standard Cenditions of Contract, Form ST&C= Services.

If payment is to be made in South Africe, thesforeign Supplier fi.e. the principal, or its South African

agent or representative], must notify Transnet in writing whether, for payment by electronic funds

transfer [EFT )

a) funds are to be transferred to the credit of the foreign Supplier's account at a bank in South
Africa, in which case the name and hranch of such bank shali be furnished; or

b) funds are to be tragsferred toithe credit of its South African agent or representative, in which
case the name and branchef such bank shall be furnished.

The attention of theé Respendent is directed to clause 15 above [Securities] regarding the provision of

security for the fulfiimentyef contracts and orders and the manner and form in which such security is

to be furnishéd.

000000000

e Date & Company Stamp
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Slandard Terms and Conditions of Contract, the

techpical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words of\phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires,otherwise:

2.1

2.2

2.3

2.4

2.5

2.6

RN

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules, and/or annexures andfor
appendices, including the Work Order(s), specificationsafor “the Services and such special
conditions as shall apply to the Agreement, together with the General Tender Conditions and any
additional provisions in the associated bid documents tenderedsby the Service Provider {as agreed
in writing between the Parties], which collectively and exclusively govern the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property means all Intellectual Property introduced and required by
either Party to give effect to their obligations Under the Agreement owned in whole or in part by
or licensed to either Party or their@ffiliatesaprior to the Commencement Date or developed after
the Commencemoent Date otherwisepursuant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed in South Africa;
Commencement Date/means [#], notwithstanding the signature date of the Agreement;

Confidential Infermation means any information or other data, whether in written, oral,
graphic or in any offier form such as in documents, papers, memocranda, cerrespondence,
notebooks, repois,) drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulacpnatents, or inventor's certificates, which a Party disclases or provides to the other
Pafty [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a} information relating to methods of operation, data and plans of the disclosing Party;

2)] the contents of the Agreement;

C) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

) any information disclesed by either Party and which is clearly marked as being confidential
or secrel;

e} information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;

L Company Stampg
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2.7

2.8

2.9

2.10

2.11

) information relating to the past, present and future research and development of the
disclosing Party;

a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an cnus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and asscciated material and documentation
belengig to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of & disciosing Party
including inventions, applications and processes;

1 Copyright works;

k) commercial, financial and marketing information;

) data concerning architecture, demonstrations, tocls and technigues, processes, machinery
and equipment of the disclosing Party;

m} plans, designs, concepts, drawings, functional and\ technical requirements and
specifications of e disclosing Party;

) information concerning faulis or defects imygoads, equipment, hardware or software or the
incidence of such faults or defects; and

o} information concerning the chargesmFess, and / or costs of the disclesing Party or its
authorised Subcontractors, or their methods, practices or service performance levels
actually achieved;

Copyright means the right in expressions, procedures, methods of operations or mathematical

concepts, computer program codes, compilations of data or other material, literary works, musical

works, arlistic works, spund\gecOrgings, broadcasts, program carrying signals, published editions,

photographic works£or aineratographic works of the copyright owner to do or to authorise the

doing of certain aéts specified in respect of the different categeries of works;

Default means)anyWbreach of the obligations of either Party [including but not limited to

fundamentalBreach or breach of a fundamenta! term] or any Default, act, omission, negligence or

statemént &F either Party, its employees, agents or Subcontractors in connectiont with or in

relatichto HRefsubject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and ali works of authorship, products and materials developed,

witten, propared, assembied, integrated, modified or provided by the Service Provider in relation

to the Services;

Designs mean registered Designs and/or Design applications and will include the mencpoly right

granted for the protection of an independently created industrial design inciuding designs dictated

essentially by technical or functional considerations as well as topographies of integrated circuits

and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by

Transnet, as detailed in the Work Qrder(s), issued in accordance with the Agreement, as amended

by mutual agreement bolween the Parties and in accordance with the provisions of the Agreement

from time to time;

Datn & Company Stamp



2.13

2.14

2.15
2.16

2.17
2.18

~J
-
(o]

2.20

2.21

2.22

2.23

2:.2%

2.25

2.26

ntd Intellectus! Property means afl intelleclual Property developed by either Party

pursuant ta the Agreement;
Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all

rights having equivalent or similar effect which may exist anywhere in the world and inciudes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature reiating to the Inteliectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of lechnology, including technical information, processing or manufacturing
wehniques,  Desions,  specifications,  formulae, systems, processes, infermation  concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the ThirdyParty Materials;

Parties mean the Parties to the Agreement together with their‘subsidiazies, divisions, business

units, successers-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, onee the fatter have proceeded to grant,
and includes a right granted for any inventions, products or processes in ail fields of technelogy;
Permitied Purpose meons any activity or process to Be undertaken or supervised by Personnel
or employees of one Parly during the term offthe Agreement, for which purpose authorised
disclosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite in
order to enable such activity or progéss tolbe accomplished;

Personnet means any partner, employee; agent, consuitant, independent associate or supplier,
Subcontractor and the staff ofysuch Subcontractor, or other authorised representative of either
Party;

Purchase Order{s)¥ meanswefficial orders issued by an operating division of Transnet fo the
Service Provider fer g nroyikion of Services;

Service(s) means [9],sihe Service(s) provided to Transnet by the Service Provider, pursuant to
the Work @rdér(s)in terms of the Agreement;

ServiceWevely Agreement or SEA means the processes, deliverables, key performance
indicatars and performance standards relating to the Services to be provided by the Service
Pravider;

SGbcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider tha Sorvices or any part thereof;

Subcontractor means the third party with whom the Service Provider enters inte a Subcontract;
Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

b

Uate & Company Shamp



2.27

2.28

2,29

2.30

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Third Party Motecial means soflware, software development tools, methedologies, ideas,
methods, processes, concepts and technigues owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;
Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
togo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking;

YAT means Value-Added Tax chargeable in terms of the Value-Added Tax Aet, 89 of 1991, as may

he amended from time to time; and

231 Work Grdor{s) means a detailed scope of work for a Service required by Fransnet, including
timeframes, Deliverable, Fees and costs for the supply of the Sefviceto Transnet, which may be
appended to the Agreement from time to time,

INTERPRETATION

3.1 Clause headings in the Agreement are included for éase of reference only and do not form part of
the Agreement for the purposes of interpretatiomerfor any cther purpose. No provision shall be
construed against or interpreted to the disgdvantage of either Party hereto by reason of such
Party having or being deemed to have stpuetured or drafted such provision.

3.2 Any term, word, acronym or phrase used in the Agreement, other than those defined under the
clause heading "Definilions” shall (be given its plain English meaning, and those ferms, words,
acronyms, and phrases used in the Agreament will be interpreted in accordance with the generally
accepted meanings accorded thereto.

3.3 Areference to the singular incorporates a reference to the plural and wice versa.

3.4 Areference to natufal persons incorporates a reference to legal persons and vice versa,

3.5  Areference to d pasticular/gender incorporates a reference to the other gender.

NATURE AND BUOFE

4.1

4.2

4.3

4.4

4.5

The Agréeftientds an agreement under the terms and conditions of which the Service Provider wili
agfange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

aind executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the refevant Work Order(s).

Each properly exzcuted Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporaied inlo the body of the Agreement.

During the pericd of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [dmendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is




4.6

silent on the matter, the term, provision or condition in this Master Agreement shail prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties,

Time will be of the essence and the Service Provider will perfarm its obligations under the
Agrecmentin ccoordhines with the timeframe(s) [if any] set oul in the relevant schedule, save that
the Service Provider will not be Hable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omissicn by Transnet and it has used its
best endeavours to advise Transnet of such act or omission, In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period gfual to the period of
that delay.

AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed to constitite awpartnership between the
Parlics, or constiiute o be deemed o constitute the PartieShas agents or employees of one
another for any purpose or in any form whatscever.

Neither Party shall be entitled to, or have the power or authesiby®o enter into an agreement in the
name of the other; or give any warranty, representation or undertaking on the other's behalf; or
create any liability against the other or bindgthe othels credit in any way or for any purpose

whatsoever.

WARRANTIES

6.1

6.2

Fhe Service Provider wearronts 1o Transnet that:
a} it has {ull capacity andlauthority to enter into and to perform the Agreement and that the

Agreement is executethby a duly authorised representatives of the Service Provider;

b) it will discharge itsWebligations under the Agreement and any annexure, appendix or

schedule heretofwith all due skill, care and diligence;

C) it wili be solély responsible for the payment of remuneration and associated benefits, if
anymef_itshPerSonnel and for withholding and remitting income tax for its Personnel in
gonfarmance with any applicable laws and regulations;

i} i wiifrocure liconces for Transnet in respect of all Third Party Material detailed in the
Work Grder(s), and will procure the right for Transnel te take such copies {in whole or in
part] of such Third Party Materials as it may reasonably reguire for the purposes of back-

up for archiving and disaster recovery; and

e} the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third paity.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliznce with the Service Levels, provided that any such audit is carried out
wilh reasonabic prior notice and in a reasonable way so as not to have an adverse effect on the
perfarmance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a ratention of Fees as detailed in the relevant schedule and/or Work Order.
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

The Service Provider warrants that for & period of 90 [ninety] days from Acceptance of the
Detiverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unabie to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shail be paid by ihe Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being fetified of that defect
by Transnet in writing.

The Service Provider will not be klable to remedy any problem arising from or caused by any
madification made by Transnet to the Deliverables, or any part thereef, without the prior approval
of the Service Provider.

The Service Provider shall advise Transnet of the effectsmef any steps proposed by Transnet
pursuant to clause £.5 above, including but not limited f& any cost implications or any disruption
or delay in Lhe performance of the Services. The Parties agrée that any changes to Lthe Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change control prodedtre, asvset out in clause 28 [Amendment and

Change Controf].
The Service Provider warrants that:

a) it has, using the most up-tg-date software available, tested for [and deleted] all commonty
known viruses in the Materialsiand/for all viruses known by the Service Provider at the date
al the relevan! Work Order; and

b) at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm,
logic bomb, Zime bomb,“back door, trapg door, keys or other harmful components.

The Service Proyider ageees that, in the event that a virus is found, it will at its own expense use

its best endeaveurs to,assist Transnet in reducing the effect of the virus and, particularly in the

event that airusicauses loss of operational efficiency or loss of data, to assist Transnet to the
same extent to mitigate such iosses and to restare Transnet to its original operating efficiency.

The Scrvice Brovider undertakes to comply with South Africa’s general privacy protection in terms

efythe, Bill of Rights [Section 141 In connection with the Agreement and shall procure that its

Parsonnal shaii observe the provisions of Section 14 [as applicable] or any amendmenls and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken alf reasonable precautions to ensure that, in the

event of a disaster, the impact of such disaster on the ability of the Service Provider to compily

with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Requlator Act, 16 of 2002, the Service Provider

shall ensure that the Services, Lo be supplied to Transnet under the terms and conditions of the

Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of @ Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safely-related activities,

including the coordination of such activities across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reascnabie request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services a5 may be necessary for the Service Provider o perform the Services, but for no
other purpose. However, Transnet's compliance with any request for infermation is subject to any
internal security rules and reguirements and subject to the observance by the Service Provider of

its confidentiality cbligations under the Agreement.

The Service Provider shall give Transnet reasonable notice “of any information it requires in
accordance with clause 7.1 above,

Subject to clause 13 [Service Providers Personnel], Transpnetl agrees to provide the Service

Provider or {5 Personnel such access to and use of itS\facililies as is necessary to allow the Service

Provider to perform iLs obligations under the Agféement.

8 GENERAL OBLIGATIONS OF THE SERVICEPROVIDER

8.1

The Service Provider shali:
ay respond promptly to all complaints and enquiries from Transnet;

[5)] inform Transnet immediately of any dispute or complaint arising in relation to the provision
of the Services;

c) conduct s bhusiness ea professicnal manner that will reflect positively upon the Service
Provider aied The Sendice Provider's Services;

d) keep fulbh recérds clearly indicating all transactions concluded by the Service Provider
relatingyto the performance of the Services and keep such records for at least 5 [five] years
fromfthe date of each such transaction;

2} obtaing and at all imes maintain in fuill force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

£) observe and ensure compliance with all requirements and obligations as set out in the
labour and reinted iegislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

G) comply with all applicable environmental legistation and regulations, and demonstrate

sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it

may have in ferms of the Agreement, Lo terminate the Agreement forthwith without any

Date & Company Stamp



8.2

The Service Provider acl

a)
b)

c}

d)

)

f

)

)

k)

m)

liability and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

mwiledges and agrees that it shall at all tmes;
render the Services and perfarm alt its duties with honesty and integrity;

communicate cpenly and honestly with Transnet and demonstrate a commitment to

performing the Services fmeously, efficiently and to the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and difigence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnel's officers,™emgloyees, agents and
consultants, with lairness and courtesy and respect for theirdauman rights;

practice and promeote its own internal policies aimed at_prohibiting and preventing unfair
discrimination [as further referred to in clause 22 — Eguality and Diversity];

treat ali enquiries from Transnet in connection with the Sefvices with courtesy and respond
to all enquiries promptly and efficiently, Where the Sefvice Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enGuiry;

when reauested by Transnet, provide clgar and accurate information regarding the Service
Provider's own policies and procedures, excluding Know-How and other Confidential
Information, except where aynonstlisclosure underfaking has been entered into between
the Parties;

not aliow a conflict of\interest to develop between its own interests [or the interests of any
of its other customersiand the interests of Transnet;

not acceph, oroffer; nor allow, induce or promote the acceptance or offering of any
gratuity,Jenticement, incentive or gift that could reasonably be regarded as bribery or an
atlermnpigio Bthienwise exert undue influence over the recipient;

neldmisigad Transnet or its officers, employees and stakeholders, whether by act or
omissien;

not otherwise act in an unethical manner or do anything which could reascnably be
expected to damage or tarnish Transnet's reputation or business image; and

immediately repost to Transnet any unethical, fraudulent or otherwise uniawful conduct of

which it becomes aware in connection with Transnet or the provision of Services,

2 FEES AND EXPENSES

9.1

9.2

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will he invoiced to Transnet at cost].




i0

i1

9.3

9.4

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a) are agreed by Transnet in advance;
o) are incorred By accordance with Transnet’s standard ravel and expenses policies;
c} are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts,

All Tax Invoices relating to Fees, out of pocket expenses and, if apglicable, travel and
accommodation cosls, will provide the detail for each of the Personnel catrying cut the Services
and incurring the expenses, and the Tax Invoice will, where apprepiiate, include VAT as a

separate item.

INVDICING AND PAYMENT

10.1

10.2

10.3

10.4

10.5

Transnet shali pay the Service Provider the amounts stipGiatedyin the relevant schedule or Work

Order, subject to the terms and conditions of the Agreemest.

Transnet shall pay such amounts to the Service Provider, upon receipt of a correct and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Crder appended
hereto, once the undisputed Tax Invoice$or/such portion of the Tax Inveices which are
undisputed become due and payable tofthe Serviee Provider for the provision of the Services, in
terms of clause 10.4 below,

Al Fees and other sums pavable ungder theldgreement are exclusive of VAT, which will be payabie
at the applicabic rate.

Unless otherwise provided f@ndmthe Work Order(s} appended to the Agreement, Tax Invoices
shall be submitted together with a manth-end statement. Payment against such month-end
statement shall be ‘adé by Transnet within 30 {thirty] days after date of receipt by Transnet of
the statement tégether with all undisputed Tax Tnveices and supporting documentation.

Where the gaymeant offany Tax Invoice, or any part thereof which is not in dispute, s not made in
accordarice with this clause 10, the Service Provider shall be entitfed to charge interest on the
cutstandmg am@unt, at The Standard Bank of South Africa’s prime rate of interest in force, for the

périod freapth: due date of payment until the outstanding amount is paid.

FEE ADJUSTMENTS

ii.1

112

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreemernt on Fees for the successive
period, eithor Parly shali be entitled to submit this matter to dispute resclution in accordance with

clause 25 of Lhis Master Agreement [Dispute Resolution].
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G

INTELLECTUAL PROPERTY RIGHTS

121

12.2

Title to Confidential Information

a)

b)

Transnet will retain all right, titte and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
caim of any nature in and to the Confidential Information and Background Inteliectual
Property thal is proprietary to Transnet. For the avoidance of doubt, all the Service
Provide: s Background Intellectual Property shall remain vested in the Service Provider.

Transnel shall grant fo the Service Provider an irrevocable, royally free, non-exclusive
ficence to use Transnet's Background Inteilectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intelleétual"Rropérty for the Permitted
Purpose. This licence shall not permit Transnet to sub-liceéRsedoother parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intedlectual Proparly on terms which shall be bonalide negotiated between the Parties for
the purpose of commercially exploiting the Fareground Intellectual Property, to the extent

that such access is required.

Title to Intellectual Property

a)

b)

¢}

dj

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the ServicesProvider, its researchers, agents and employees shall vest in
Transnet and the Service Pravider acknowledges that it has no claim of any nature in and
to the Foreground Intéllectual Property. The Service Provider shall not at any time during
or after e lemfipation, or cancellation of the Agreement dispute the validity or
enforceabilly of SuehForeground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and intereshto anyfof the Foreground Intellectual Property and shall not counset or assist

any persch to do'so.

Transnel Shall be entitled to seek protection in respect of the Foreground Intellectual
Preipertyfanywhere in the world as it shall decide in #ts own ahsoluie discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreqround Inteliectual Property.

where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise is option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Inteliectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foregqronnd Inteilectual Property from the Service Provider to Transnet, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes to
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12.3

124

12,5

sign ahl documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intelieciual Property te Transnet,

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet {which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use

Transnet's Background Intellectual Property and/or Foreground Intellectual Property.

Title te Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and sl new inventions or discoveries, based on or resglting from the use of

Transnel’s Background Inteflectual Property and/or Confidential Informatien shall be exclusively

owned by Transnet. The Service Provider shall disclose promptly toWJransnet all such

improvernents, developments, adaptations and/or modifications, inwentions or discoveries. The

Service Provider hereby undertakes to sign all documents andydo allthings as may be necessary

to effect, record and perfect the assignment of such imprevements, developments, adaptations

and/or modificalicns, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintainingor docUmenting ownership and/or profection
of the improved Forcground Intellectual Property,

Unautharised Use of Confidential Informatiop

The Service Provider shall not authorise any, party to act on or use in any way any Confidential

Information belonging to Transnet whether of not such party is aware of such Confidential

Information, and shafl promptly notify Tramsfet of the information if it becomes aware of any

party so acting, and shall provide Wransnet the information with such assistance as Transnet

reasonably requires, at Transnet's cost and expense, to prevent such third party from so acting.

Unauthorised Use of Inteliectual Property

a) The Service Frovider Zgrees to notify Transnet in writing of any conflicting uses of, and
appicatios  ofegiBtrations of Patents, Designs and Trade Marks or any act of
infringement, Wnfair competition or passing off involving the Intellectual Property of
TrafShet of which the Service Provider acquires knowledge and Transnet shall have the
fighty as its own option, to proceed against any party infringing its Intellectual Property.

b} It shall'be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnel’s cost, in whatever measure including legal acfion to bring any infringement of
ilegal use to an end.

o) The Sewvice Provider shall cooperate to provide Transnet promptly with all relevant
ascerlainable lacts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shail be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.
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14

SERVICE PROVIDER'S PERSOMNEL

13.1 The Service Providor's Personnel shall be regarded at ol times as employees, agents or
Subcontrectors of tho Service Provider and no relationship of empioyer and empioyee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardess of the

degree of supervision that may be exercised over the Personnel by Transnet.

13.2 The Service Provider warrants that all its Personrel will be entitled to work in South Africa or any

cther country in which the Services are to be performed.

13.3  The Service Provider will ensure that its Personnel comply with all reascnable reguirements made
known to the Service Provider by Transnet concerning conduct at any TraRsnet premises or any
other premises upon which the Services are to be performed [including butinot limited to security
requiations, policy standards and codes of praclice and health and safetySrequirements]. The
Service Provider will ensure that such Personnel at all times act in alawfuland proper manner in

accordance with these requirements,

134 Transnet reserves the right to refuse to admit or to remove frém any premises occupied by or on
behalf of it, any Service Provider Personnel whose admissien or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any ruleS"and gegulations governing Transnet's Personnel,
provided that Transnet nolifies the Service Provider of any such refusal [with reasons why]. The
reasonable cxclusion of any such individ@al fram such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

13.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Serviges. If any re-assignment by the Service Provider of those
Personnei is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including, where ‘asy such Personnel are, or are expected fo be or have been
absent for any perig@, then e Service Provider will promptly supply a replacement of equivalent
calibre and expétiencge, asd any such replacement shall be approved by Transnet prior to

commencing pravisiolol the Services, such approval not to be unreasonably withheld or delayed.

LIMITATIONAF WABILETY

14.1  Neiliiér, Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
b} fraud.

14.2 The Service Provider shali indemnify and keep Transnet indemnified from and against ligbility for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the
Service Provider or i85 Porsonnel in connection with the Agreement. The Service Provider's liability
arising out of Lhis clause 14.2 shall be limited to a maximum amount payable in respect of any
one occurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

14.3  Subject always to clauses 14.1 and 14.2 above, the fiability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
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16

14.4

14.5

14.6

related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Work Order to which the Defauli(s) relates.

Subject to cfause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event

shall either Party be fiable to the other for indirect or consequential loss or damage or including

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of habitity in clause 14.4 above is void or unenforceable, either
Party’s total liability for ali loss or damage under the Agreement shall be as provided in clause
14.3 above,

Nothing in this clause 14 shall be taken as limiting the fiability of the Service Provider in respect of
clause 12 /infellectiial Praperty Rights] or clause 16 [Confidentiality],

INSURANCES

151

Without limiting the lability of the Service Provider undepsthe Agreement, the Service Provider
shail fake out insurance in respect of aill risks for whichlit is prudent for the Service Provider (o
insure against, including any liability it may have assa result®fits activities under the Agreement
for theft, destruction, death or injury to any.persen and damage to property. The level of
insurance wilt be kept under review by Tramsnet, on an annual basis, to ensure its adeguacy,
provided that any variation to the level of suchlifisurance shall be entirely at the discretion of the

Service Provicer.

15.2  The Service Provider shall arrange finsurancéith reputabie insurers and will produce to Transnet
evidence of the axistence of the poligies gn an annual basis within 30 [thirty] days after date of
policy renewals,

CONFIDENTIALITY

16.1 The Parties hereby undértake the following, with regard to Confidential Information:

a) not to divulge.or disclose to any persen whomsoever in any form or manner whatsoever,
eithendirettly ©r indirectly, any Confidential Information of the other, without the prior
writtén consent of such other Party, other than when called upon to do so in accordance
willipaAlaiute, or by a cowt having jurisdiction, or by any other duly authorised and
ampowered authority or official, in which event the Party concerned shall do whal is
reascnably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatscever other than for the purpose for which it is disclosed or
olherwise than in strict compliance with the provisions in the Agreement;

9] not te make any noles, sketchas, drawings, photographs or copies of any kind of any pait
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shali be regarded as Confidential Information;
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16.2

d)

f)

g}

h}

b);

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, itern, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried cut except in the

perfermance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exesisos I saleguarding s own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance cof the Agreementy shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate ieve! of confidentiality
refevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit o be made byfany other person subject to their

control, any public statements or issue press releas@star disclose Confidential Information

will resare teany matter related to the Agreemeg!, uniass written authorisation to do so
has {irst been obtained from the Party first digclosing such information;

each Party shall be entitled to disciose sd€hmaspects of Confidential Information as may be
relevant to one or more technically gualified employees or consultants of the Party who are
required in the course of theirdities to receive the Confidential Information for the
Permitted Purpose provided thatithe empioyee or consultant concerned has a legitimate

interest therein, and then anly to the extent necessary for the Permitted Purpose, and is

informed by the Party of theheonfidential nature of the Confidential Information and the

each Party shial motify the other Party of the name of each person or entity to whom any
Confidengial Information has been disclosed as soon as practicable after such disclosure;
each Party shaib ensure that any person or entity to which it discloses Confidential
Informatienshall observe and perform all of the covenants the Party has accepted in the
Agrdement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Perty may by writien nolice to the other Party specify which of the Party’s employees,

officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was riakifuly in a Party’s possession prior to receipt from the other Party, as proven by the
firsl-menlioned Party's written records, without an infringement of an obligation or duty of

confidentiality; or
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is

o) can be proved W ohave been rightfully recoived by @ Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant tc the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,

advertising metter, printing matter and the like,

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the waork or to delivefyany portion of the Service, as
reguired by the terms of the Agreement or Work Order, Transnet may Gancelyihe Agreement or Work
Order in so far as it relates to the unexecuted work or rejected porticnief the'Service, and, in such event,

the provision of any remaining commitment shall remain subjectfin all respects to these conditions.

TERM AND TERMINATION
181 Notwithstanding the doie of signature hereof gilie Comimencement Date if the Agreement is [@]
and the duralion shall be for & 12 [twelve] mong period, expiring on [@], unless:

a) the Agreement s terminated by gither Party in accordance with the provisions incorporated
herein or in any schedules @r annextiseés appended hereto, or otherwise in accordance with
law or equity; or

b} the Agreement is extenged at Transnet’s option for a further period to be agreed by the
Parties.

18.2  Either Party may tepfmingte thetAgreement forthwith by notice in writing to the other Party where
the other Party Jes comnitted a matenial Defaull and, where such Defaull is capable of remedy,
has failed to remedy Sueh Default within 30 {thirty] days of receiving notice specifying the Default
and requisngtigs remedy.

18.3 FEither Pary may terminate the Agreement forthwith by notice in writing to the other Party when
the’ other Paify is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement of composition or reconstruction of its debts;

) frs winding-up or dissoiulion;

c} the appointment of a liquidator, trustes, receiver, administrative receiver or similar officer;
or

d} any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may ferminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by

ownershin of shares, membership of the board of directors, agreement or otherwise.
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185 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service

8.6

Provider 30 [thirty] days' written notice.

robwithstanding Uiis daose 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

15.6

18.7

Termination in accordance with clause 18 [Ternr and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in

effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure lhat ils Personnel wilt immediately deliver up to Tsansnet, all Deliverables and
property belonging to Transnet for, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possessionef, or under the control of the

Service Pravider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property reférfed to in clause 19.2 above are in
electronic form and contained on non-detachabig.storage devices, the Service Provider will provide
Transnet with unencrypted copies of the sagie on magnetic media and will irretrievably destroy
and delete copics so held,
I the event thal the Agreement is terminated by the Service Provider under clause 18.2 [Term
and Termination], or in the event that a Werk Order is terminated by Transnet under clause 18.5
[Term and Termination], Transnef willd pay to the Service Provider ali outstanding Fees
[apportioned on a pro rats basig] relating to the work undertaken by the Service Provider up until
the date of such terminatich, Tsansnet will also pay the costs of any goods and materials ordered
by the Service Providér in relation to the such work for which the Service Provider has paid or is
iegally obliged togpaypdn which case, on delivery of such goods or materials, the Service Provider
will promptly déliveRiguch 'goods and materials to Transnet or as it may direct.
The provis®ms of\chiuscs O [Defintions], 6 [Warranties], 12 fintelleciual Property Rights], 14
[Limitation 4o Liabiity], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Resgtutionhand 29 [Governing Law] shall survive termination or expiry of the Agreement,
If.either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hebeinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in tarms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defauiling Party,
Should:
a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or
0 either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

2 B Comnpany Shamp




C} either Parly cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to timel;

then the o wit Be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

20 ASSIGNMENT
Neither Party may assign the benefit of the Agreemant or any interest hereunder-except with the prior

written consent of the other. Further, in the event that Transnet wishes to ‘assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitfed teyreceVer from Transnet any

reasonz e leqal oos

incarred [y it as a direct result of such assignmieitor Royation.

21 FORCE MAJEURE

21.1

21.2

Neither Party shail have any claim against the othed\Party arising from any failure or delay in the
performance of any obligation of either Party wnder the Agreement caused by an act of force
majeure such as acts of God, fire, flood, gvar, strike,” lockout, industrial dispute, government
action, laws or regulations, riots, terrorismmor Civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, suppligrs, or other circumstances or factors beyond the
reasonable control of either Party, @nd to thedextent that the performance of obligations of either
Party hereunder s delnyad by virlue of the aforegoing, any period stipulated for any such
performance shall be reascnably extended,

Each Party will take all reasenable)steps by whatever lawful means that are available, to resume
full perforinance asSoon as practicable and will seek agreement to modification of the relevant
provisions of the Agreémenifin order to accommedate the new circumstances caused by the act of
force majeureNJIf a Rarty fails to agree to such medifications proposed by the other Party within
90 [ninetyiddays of the act of force majeure first occurring, either Party may thereafter terminate

the Ageement with immediate notice.

22 EQUALITY ARD DUVEHRSITY

22.1

22.2

The Service Provider will not victimise, harass or discriminate against any employee of either Party
toithe Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
appiies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selaction for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subconiractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.

Date & Company Stamg
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25

26

NON-WAIVER

23.1

23.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

Such failure or neglect shall not, in any manner, affect the continued, unaitered validity of the

Agreement, or prejudice the right of that Party o Institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shalt be held to be invalid, illegat or unenforceablénor shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

25.2

25.3

25.4

25.5

25.6

Should any dispute of whatsoever nature arise belween the Parties eoncerning the Agreement,
the Parlics shall try to resolve the dispute by negotiatiofy within, 10 [ten] Business Days of such
dispule aiising.

If the dispute has not been resolved by such neggtiation, either of the Parties may refer the
dispute to AFSA and notify the other Partysgecordingly, which proceedings shail be held in

Johannesburg.

Such dispute shalt be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA,

This clause constitutes an irrevocable consent by the Parties ¢ any proceedings in terms hereof,
and neither of the Parties shallibe entitled to withdraw from the provisions of this clause or claim
at any such procecdings thak s holt bound by this clause 25,

This clause 25 is sev@rabie frem the rest of the Agreement and shall remain in effect even if the
Agreement is terptinatéd fopfany reason.

This clause 25 shall netypreclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, Where grounds for urgency exist.

ADDRESSES FOR MNOTICES

26.1

Thelkarlies o the Agreement select the physical addresses and facsimile numbers, as detailed
hesealter, as their respoctive addresses for giving of sending any notice provided for or required
interms of lhe Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the other:
a) Transnet
(i} For legal notices: (e}
Fax No. [=]

Attention: Legal Department

smpany Shary
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26.2

26.3

(i) For commearcial notices: [&]
Fax No. [e]
Altention: [@]
b} The Service Provider
(i For legai notices: [e]
Fax No, [e]
Attention: i#]
(i) For commercial notices: [@]
Fax No. [e]
Attention: [ed
Any notice shall be addressed to a Party at its physical a@idress,ordelivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
i) i hand delivered, on the day of deliveryper
b} if posted by prepaid registered post, 109tén] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such noticetshali be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMERNT

27.1

27.2

The Parties horebyaeeninm, that the Agreement constitutes the whole and only agreernent
between themavithisegard to the subject matter of the Agreement.

The Partiesshereby confirm that the Agreement replaces all other agreements which exist or may
have existechin any form whatever between them, with regard to the subject matter dealt with in
the Agreement; inciuding any annexures, appendices, schedules or Work Order(s) appended

heretos

AMENBMENT AMD CHANGE CONTROL

28.1

28.2

Any requiremant for an amendment or change o the Agreement or to a Work Order shall only be

validh if it is i wiiting, signed by both Parties and added to the Agreement as en addendum
hereto.
In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolutior).

Date & Company Stamp
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GOVERNING LAW

The Agreement is exclusively governed by and conslrued in accordance with the laws of the Republic of

South Alrica and is

29.1

it 1o the Jurisdiction of the courts of the Republic of South Africa.
Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as fram time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parlies will negotiate in
good faith ic agrec such amendments to the Agreement as may be appropriate in the
circumstanses. 1, within a reascnable period of lime, the Service Provider-and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or cther terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [Dispute Resofution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may_emter into the Agreement by signing any such

counterpart.

0ae(Q00oon
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