TRANSNEI

r

TRANSNET FTREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ]

No CRAC-VEG 12739

\
PROVISION FOR: SUPPLY AND INSTALL 14 NEW BARBED WIRE FENCE

AT VIUOENSDRIFT@D OF ONE MONTH

FOR DELIVERY TO: VIUOENS@[
ISSUE DATE: 1]$EMBER 2013

BRIEFING SESSI@IS DECEMBER 2014

VENUE QQ~ NO.1 ENVIL RD, TRANSNET BUILDING
~
~ BOARD ROOM, 6™ FLOOR

TIME 12:30 AM
CLOSING DATE: 07 JANUARY 2014
CLOSING TIME: 10:00

OPTION DATE: 09 APRIL 2014

FOR INFORMATION PLEASE CONTACT: TSHELOFELO 0115707109/
083 282 0467
LUPHUMLO NGUBELANGA: 011 570 7470 / 073 558 2202

PLEASE BRING THE VALID DOCUMENT ON THE DAY OF BRIEFING AND ALSO MAKE
SURE THAT YOU BRING YOUR SAFETY SHOES AND REFLECTIVE VEST ON SITE



1RANSNEr
Section 1 W,
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as

follows:

METHOD: [Hand / post and/or courier]
CLOSING VENUE: The Secretary: Transnet Acquisition Council, Ground Floor, Tender Box,
Inyanda House 1, 21 WellingtonRoad, Parktown, Johannesburg, 2001.

The measurements of the "tender slot" are 500mm wide x 100mm high, and Respondents must
please ensure that response documents or files are not larger than the above dimensions.

Responses which are too bulky (i.e. more than 100mm thick) must be split into two or more files,

and placed in separate envelopes. !\\

It should also be noted that the above tender box Isﬁloa%\(the main entrance and is accessible to
the public 24 hours per day, 7 days a week. ‘ O

1 Responses to RFQ Q

Responses to this RFQ [Quotatio:@}'\ust not include documents or reference relating to any
other quotation or proposal. @dditional conditions must be embodied in an accompanying

letter. A\Q/
2 Broad-Based Bégyonomic Empowerment [B-BBEE]

Transnet fuJ,thn orses and supports the Government’s Broad-Based Black Economic
Empowerment Programme and it would therefore prefer to do business with local business
enterprises who share these same values. Transnet will accordingly allow a “preference” to
companies who provide a valid B-BBEE Verification Certificate. All procurement transactions

will be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA),
Act 5 of 2000 and its Regulations, Respondents are to note the following:

¢ Functionality is included at a pre-qualification stage with a prescribed percentage
threshold of 80 %

 Proposals will be evaluated on price which will be allocated 80 points and preference
which will be allocated 20 points, dependent on the value of the Goods or Services.
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TRANSNET

e The 80/20 preference point system applies where the acquisition of ’
the Goods or Services will be less than R1 000 000.00.

e If the 80/20 preference point system is stipulated and all Bids
received exceed R1 000 000.00, the RFQ will be cancelled.

o In this RFQ, Transnet will apply 80/20 preference point system prescribed in the
PPPFA.

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23
September 2011, as from 1 October 2011 valid B-BBEE Verification Certificates must be
issued by:

(i) Verification Agencies accredited by the South African National Accreditation

System [SANAS]; or

(i) Registered Auditors approved by the Independent Regulatory Board of Auditors
[IRBA], in accordance with the approval gragted by the Department of Trade and
Industry.

Enterprises will be rated by such agencies bas; e following:

a) Large Enterprises [i.e. annual tu%e reater than R35 million]:

e Rating level based on all sev ments of the B-BBEE scorecard
b) Qualifying Small Enterpfis QSE [i.e. annual turnover between R5 million and
R35 million]:

« Rating based o Qﬁr of the elements of the B-BBEE scorecard

c) Exempted terprises — EME [i.e. annual turnover less than RS million]:

In accor ith B-BBEE Codes of Good Practice [Statement 000, Section 4], any
entexdrde with an annual total revenue of R 5 million or less qualifies as an EME.
o Automatic rating of B-BBEE Level 4 irrespective of race or ownership

« Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (which may be in the
form of a letter) from an auditor or accounting officer or a certificate from a
Verification Agency accredited by SANAS. The certificate must confirm the company’s
turnover, black ownership / black female ownership, B-BBEE status level and validity
date.

Respondents are required to furnish proof of the above to Transnet. [i.e. a valid delalled
scorecard as stipulated above in respect of Large Enterprises and QSEs, or a valid
certificate in respect of EMES].
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'r
Transnet will accordingly allocate a maximum of 20 [twenty] points in
accordance with the 80/20 preference point system prescribed in the Preferential
Procurement Policy Framework Act (PPPFA), Act 5 of 2000 and its Regulations to the
Respondent’s final score based on an entity’s B-BBEE scorecard rating. /Refer Annexure
A — B-BBEE Preference Points Claim Form for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this
RFP, will result in a score of zero being allocated for B-BBEE.

[Refer clause 18 below for Returnable Documents required]

3 Communication
a) Respondents are warned that a response will be liable for disqualification should any
attempt be made by a Respondent either directly @r indirectly to canvass any officer(s)
or employee of Transnet in respect of this RF tween the closing date and the date
of the award of the business.

b) A Respondent may, however, be foge closing date and time, direct any written

enquiries relating to the RFQ to owing Transnet employee:

Name: Elijah Manana O

Telephone: 011 58 $
Email:  Elijah. &;@ @transnet.net
N

c) Respondents may also, at any time after the closing date of the RFQ, communicate
with Secretary of the Transnet Acquisition Council. On any matter relating to its RFQ response:

Telephone 011 544 9486
Facsimile 011 774 9760

Email Prudence.Nkabinde@transnet.net

Quotations are requested from interested Respondents to supply the above-mentioned requirement to
TRANSNET FREIGHT RAIL.

On or after 10/12/2013 the RFQ documents may be inspected at, and are obtainable from the office of
TRANSNET Freight Rail Tender Advice Centre, Ground Floor, Inyanda 1, 21 Wellington Road, and Parktown.

For specific queries, please contact the TFR representative below.
Name: Anthonie Erasmus or Morris Mhlongo

Telephone: 011 584 9230 or 011 584 9231
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The site meeting is compulsory and companies not attending will be overlooked during the ‘

tender awarding process.

C. INSTRUCTIONS FOR COMPLETING THE RFQ

0] Sign one set of documents (sign and date the bottom of each page). This set will
serve as the legal and binding copy. A duplicate set of documents is required. This second set
can be a copy of the original signed Proposal.

(ii) Both sets of documents to be submitted to the address specified above.

(iii) The following returnable documents must accompany all Proposals:

- the Respondent’s latest audited financial statements;

- the Respondent’s valid Tax Clearance Certificate.

L\
A COMPULSORY INFORMATION MEETING WILL HELD AT THE FOLLOWING
VENUE : NO. 1 ANVIL RD, TRA T BUILDING, ISANDO.
TIME: 12:30 AM Q\
DATE : 18 DEC@( 2014
The site meeting is comp and companies not attending will be overlooked

during the tender awar 0Cess.

¥M.ID DOCUMENT ON THE DAY OF BRIEFING AND ALSO
U BRING YOUR SAFETY SHOES AND REFLECTIVE VEST

Respondent's Signature Date & Company Stamp
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TRANSNET

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation.

Tax Clearance

Failure to provide this document with the RFQ submission will result in disqualification.

VAT Registration

The valid VAT registration number must be stated here: [if

applicable].

Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable

national and local laws and regulations.

<
Changes to Quotations @’

Changes by the Respondent to its submissiog @ot be considered after the closing date and

time, Q
Pricing ( O,
All prices must be quoted in @African Rand on a fixed price basis, excluding VAT.

Prices Subject to Cq@- tion
Prices quoted th- ubject to confirmation will not be considered.

e
Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents
or any number of short-listed Respondents.

Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an offer. Any
exceptions to this statement must be clearly and specifically indicated.

Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or

its receipt of a Quotation in response to it. Please note that Transnet reserves the right to:

« modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;

e reject any Quotation which does not conform to instructions and specifications which are
detailed herein;

o disqualify Quotations submitted after the stated submission deadline;
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» not necessarily accept the lowest priced Quotation; 'r

e reject all Quotations, if it so decides;

e place an order in connection with this Quotation at any time after the RFQ’s
closing date;

e award only a portion of the proposed goods / service/s which are reflected in the scope of
this RFQ;

o split the award of the order/s between more than one Supplier/Service Provider; or

e make no award at all.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process
who has been convicted of a serious breach of law during the preceding 5 [five] years,
including but not limited to breaches of the Competition Act 89 of 1998. Respondents are
required to indicate below whether or not they have been found guilty of a serious breach of
law during the past 5 [five] years: \Q\

I/We \\v. do hereby certify

that Iywe have/have not been found guilty @e preceding 5 [five] years of a serious
breach of law, including but not limited to Qr h of the Competition Act, 89 of 1998, by a

court of law, tribunal or other admini body. The type of breach that the Respondent is
required to disclose excludes relatiy, or offences or misdemeanours, e.g. traffic offences.
Where found guilty of suc us breach, please disclose:

R\

NATURE OF BREA!
la)
S
DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Ltd reserves the right to exclude any
Respondent from the bidding process, should that person or entity have been found guilty of a
serious breach of law, tribunal or regulatory obligation.

Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a

Supplier/Service Provider, if so required:

e  Administrative responsiveness - Completeness of response and returnable documents

e  Substantive responsiveness — Prequalification criteria, if any, must be met and whether
the Bid materially complies with the scope and/or specification given Technical threshold
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e

e Relevant Risk and Safety Plan

Stage 1:

Pre-qualification / Functionality — minimum Threshold 80% is required to proceed

to Stage 2

« Compliance to specifications — in line with the scope of work and schedule of quantities

e Capacity / Resources: declare Plant / Equipment, proof of experience in the relevant field or
related projects, provide 2 or 3 references of completed projects

Stage 2
Commercial / Preference: 80/20

e Competitive pricing

<
B-BBEE status of company \/

e Provide BBBEE level Certification and Score Ca%

e  Weighted evaluation based on S@reference point system as indicated in paragraph

2 above:

- Pricing and price ba'$rmi - whilst not the sole factor for consideration,
competitive pric'&% overall level of unconditional discounts! will be critical

- B-BBEE éyof company

~

~
Preference points will be awarded to a bidder for attaining the B-BBEE status level of
contribution in accordance with the table below:

B-BBEE Status Number of points
Level of Contributor (80/20 system)
1 20
2 18
3 16
4 12
5 8
6 6
7 4

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
effected.
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8 2 W,
Non-compliant 0

contributor

TRANSNET
14 Validity Period \

Transnet desires a validity period of 90 [thirty] days from the closing date of thi
This RFQ is valid until

15 Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

16 Company Registration A\l

Registration number of company / C.C.

Registered name of company / C.C. %\/

17 Disclosure of Prices Quoted ~\

Respondents must indicate here w Transnet may disclose their quoted prices and
conditions to other Respondents:

YES NO §

18 Returnable Docume@

Returnable Do means all the documents, Sections and Annexures, as listed in the

tables below.\\Q

a) Respondents are required to submit with their Quotations the Returnable Documents,
as detailed below.

Failure to provide all these Returnable Documents at the Closing Date and time
of this RFQ may result in a Respondent’s disqualification. Respondents are
therefore urged to ensure that all these Documents are returned with their
Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated
by the Respondent. Please confirm submission of these mandatory Returnable Documents
by so indicating [Yes or No] in the table below:

Respondent’s Signature Date & Company Stamp
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Submitted |l
Returnable Documents [Yes or
. No]
SECTION 1 : Notice to Bidders '
- Valid B-BBEE Verification Certificate [RSA Large Enterprises and QSEs]
Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard
- Valid B-BBEE certificate from auditor, accounting officer or SANAS accredited
Verification Agency [RSA EMEs]
Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard
- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joil‘ﬁ enture Agreement
SECTION 2 : Quotation Form R ’\
V/
SECTION 3: Vendor Application Form $
e Original cancelled cheque or bank verificati n@ankmg details
o Certified copies of IDs of shareholder/ s/members [as applicable]
e Certified copy of Certificate of Inc jon [CM29/CM9 name change]
e Certified copy of share cemfl 1/CK2 if C.C.]
e Entity’s letterhead
o Certified copy of VAT ation Certificate [RSA entities only]
e Certified copy o ompany Registration Certificate [if applicable]
e Original vali étlearance Certificate [Consortia / Joint Ventures / Sub-
contractors‘ﬁ'l submit a separate Tax Clearance Certificate for each party]
ANNEXURE A — B-BBEE Preference Points Claim Form
; | . fRI“\NSNé'f'”uﬁrgﬁesns cli}ants and subpllers to report A §
g any fraud or corruption ;
; on the part of TRANSNET’s employees to ,;
TIP-OFFS ANONYMOUS : 0800 003 056 ,;
f‘: T R e R R R B R P T P P S P PR P e R S R T R o R i i e g e g gl R B B -M}:
Respondent’s Signature Date & Company Stamp
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Section 2 '
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in

accordance with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

o the Standard Terms and Conditions for the Supply of Goods or Services to

Transnet [available on request]; and

o any other standard or special conditions mentioned and/or embodied in this

Request for Quotation.

I/We accept that unless Transnet should otherwise decidgnd so inform me/us, this Quotation
[and, if any, its covering letter and any subsequent ange of correspondence], together
with Transnet’s acceptance thereof shall constitu@fﬁding contract between Transnet and

el \\Q

I/We further agree that if, after Ij Qave been notified of the acceptance of my/our
Quotation, I/we fail to deliver the ngods/service/s within the delivery lead-time quoted,
Transnet may, without prej o any other legal remedy which it may have, cancel the
order and recover from Xu any expenses incurred by Transnet in calling for Quotations

afresh and/or havin pt any less favourable offer.

<K

I/We quote as follows for the goods required, on a “delivered nominated destination” basis,
excluding VAT: [for SERVICES, attach a scope of work & pricing schedule]

Price Schedule

o THNIE : e o, e IS |FiE  Totaliprice
‘ItemNo [ Description of Goods /Services Quantity | o0y
1 SUPPLY AND INSTALL A 14KM BARBED WIRE FENCE
IN VILJOENDRIFT FOR A PERIOD OF ONE MONTH
TOTAL AMOUNT
Delivery Lead-Time from date of purchase order:
[days/weeks]
Respondent’s Signature Date & Company Stamp
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Notes to Pricing:

TRANSNET

r

a) All Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in
accordance with this price schedule and not utilise a different format. Deviation from this
pricing schedule could result in a bid being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only
consider such price discount(s) in the final evaluation stage if offered on an unconditional
basis.

e COMPANY INFORMATION
. 8.  STATEMENT OF WORK (S) SUCCESSFULLY CARRIE

providing similar services.

R\OUT BY THE TENDERER:

Tenderers are to advise which other companies have theyv\ccessfully provided or are currently

o  Tenderers are to specify if they were subcontracting fo‘t er company in a particular project

Service Description For whom done ( eriod Start / Amount of Contact person and
(_ )~ Completion Date Project Telephone or Cell
\ number
<
SO
Respondent’s Signature Date & Company Stamp
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REQUEST FOR QUOTATION [RFQ]

No CRAC-VEG 12739

Information Session

REQ SITE MEETING

A COMPULSORY INFORMATION MEETING WILL BE HELD AT THE FOLLOWING
VENUE:

Venue : NO. 1 ENVIL RD, TRANSNET BUILDING, ISANDO.
\
Time : 12:30 AM

Date . 18 DECEMBER 2013 @’

The site meeting is compulsory and compani@gttending will be overlooked during
the tender awarding process. Q

ATTENDANCE CERTIFICATE (J

This is to certify that...¢. $ ...................................................................

Representative/s T
Has/have todaQ; ded the Tender briefing in respect of the proposed

-~

TRANSNET'S REPRESENTATIVE =~ TENDERER'S REPRESENTATIVE
DATE: ...cciiiiriiniciiirinsensneas

. VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE INFORMATION MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS

Respondent’s Signature Date & Company Stamp
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REQUEST FOR QUOTATION [RFQ]
No CRAC-VEG 12739
PROVISION FOR: SUPPLY AND INSTALL 14 KM NEW BARBED WIRE FENCE AT

VILJOENSDRIFT PERIOD OF ONE MONTH

FOR DELIVERY TO: VILJOENSDRIFT

\\
X\
PROPOSAL F(@/
O

Respondent’s Signature Date & Company Stamp
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PROPOSAL FORM

I/We

(name of company, close corporation or partnership)
of (full address)

carrying on business under style or title of (trading as)
\!
[

N

represen@v
by [
in mQﬁcity as
Q)

-
being duly authorized thereto by a R@ol&% of the Board of Directors or Members or Certificate of
a certified copy of which is

Partners, as the case may be, da

annexed hereto, hereby off pply the above-mentioned Goods at the prices quoted in the
schedule of prices in ac@ e with the terms set forth in the accompanying letter(s) reference
= and dated (if any) and the

dGaJXen‘ts listed in the accompanying schedule of RFP documents.
I/We agree to be bound by those conditions in Transnet’s:
0] Standard Terms and Conditions of Contract Form No. US7 - Goods;
(i) General Tender Conditions, Form CSS5 — Goods; and
(i) any other standard or special conditions mentioned and/or embodied in the Request for
Proposal form; and;-

I/We accept that unless Transnet should otherwise decide and so inform me/us in the facsimile or
letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of
correspondence), together with Transnet’s acceptance thereof shall constitute a binding contract
between Transnet and me/us.

Respondent’s Signature Date & Company Stamp
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Should Transnet decide that a formal contract should be signed and so inform me/us in

the facsimile or letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent
exchange of

correspondence) together with Transnet’s letter of acceptance/intent, shall constitute a binding
contract between Transnet and me/us until the formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we
fail to enter into a formal contract if called upon to do so, or fail to commence the supply of Goods
within 4 (four) weeks, Transnet may, without prejudice to any other legal remedy which it may have,

T\
recover from me/us any expense to which it may have be ut¥n calling for Proposals afresh and/or
having to accept any less f Y Proposal.

I/We accept that any contract resulting from thiso ill be for a period of ................. only; and
agree to a penalty clause to be negotiated ansnet, which will allow Transnet to invoke a
penalty (details to be negotiated) against uld the delivery of the Goods be delayed due to non-

rmance by us.

The law of the Republic of Sout shall govern the contract created by the acceptance of this
RFP. The domicillium citam’ﬁs0 cutandi shall be a place in the Republic of South Africa to be
specified by the Respondent
hereunder, at which &'documents may be served on the Respondent who shall agree to submit
to the jurisdiction SF thé courts of the Republic of South Africa. Foreign Respondents shall, therefore,
state hereunder, the name of their accredited agent in the Republic of South Africa who is
empowered to sign any contract which may have to be entered into in the event of their Proposal
being accepted and to act on their behalf in all matters relating to the contract.
Respondent to indicate domicillium citandi et executandi hereunder:

Respondent’s Signature Date & Company Stamp
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NOTIFICATION OF AWARD OF RFP

As soon as possible after approval to award the contract/s, the successful Respondent (the Supplier)
will be informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised in
writing of the name of the successful Supplier and the reason as to why their Proposals have been
unsuccessful, for example, in the category of price, delivery period, quality, BBBEE status or for any

other reason.

VALIDITY PERIOD
Transnet desires a validity period of 3 (three) months (from closing date) against this RFQ. It should

be noted that Respondents may offer an earlier validity period, but that their Proposals may be
\

\
disregarded for that reason. Should Respondents be un to Yomply with this validity period, an
ted hereunder:

alternative validity period muﬁ
[\

This RFQ is valid until (State alternative validity period/date).

Respondent’s Signature Date & Company Stamp
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TRANSNETI

\_/

REQUEST FOR QUOTATION [RFQ]

No CRAC-VEG 12739

NON-DISCLOSURE AGREEMENT
T\

X\
Vv
3

entered into by and between

TRANSNET SOC LTD OQ
Registration Number 1990/0009 O/Qj

ancl &
&

Registration {udper

RFQ NUMBER CRAC-VEG 12739

Respondent’s Signature Date & Company Stamp
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Respondent’s Signature Date & Company Stamp
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg

2001,

and

[the Company] [Registration No

] whose registered office is at

WHEREAS O

Transnet and the Company wish to exchanQ;brmation [as defined below] and it is envisaged
that each party may from time to time nformation relating to the other in respect thereof.

In consideration of each party maki
agree that any dealings betw
Agreement which themselv

IT IS HEREBY AGRQg/

g ilable to the other such Information, the parties jointly

m shall be subject to the terms and conditions of this
e subject to the parameters of the Bid Document.

32
INTERPRETATION

In this Agreement:

(o]

[¢]

Agents mean directors, officers, employees, agents, professional advisers, contractors
or sub-contractors, or any Group member;

Bid or Bid Document means Transnet’s Request for Information [RFI] Request for
Proposal [RFP] or Request for Quotation [RFQ], as the case may be;

Confidential Information means any information or other data relating to one party
(the Disclosing Party) and/or the business carried on or proposed

or intended to be carried on by that party and which is made available for the purposes
of the Bid to the other party (the Receiving Party) or its Agents by the Disclosing
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(o]

Party or its Agents or recorded in agreed minutes following oral disclosure and any
other information otherwise made available by the Disclosing Party or its Agents to the

receiving Party or its Agents, whether before, on or after the date of this Agreement,
and whether in writing or otherwise, including any information, analysis or specifications

derived from, containing or reflecting such information but excluding information which:

is publicly available at the time of its disclosure or becomes publicly available (other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement); or

» was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any

restriction as to its use or disclosure prior to its\heing so disclosed; or

. following such disclosure, becomes av;ila‘!;e to the Receiving Party or its Agents

(as can be demonstrated by its writte s or other reasonable evidence) from
a source other than the Disclosin P@or its Agents, which source is not bound by
any duty of confidentiality owdh\directly or indirectly, to the Disclosing Party in
relation to such informatioro

Group means any subsidja y holding company and any subsidiary of any holding

company of either party;

Information n@ information in whatever form including, without limitation, any
information relatigrtosystems, operations, plans, intentions, market opportunities, know-
how, trade & and business affairs whether in writing, conveyed orally or by
machine-rgd le medium.

CONFIDENTIAL INFORMATION

(o]

All Confidential Information given by one party to this Agreement (the Disclosing
Party) to the other party (the Receiving Party) will be treated by the Receiving Party as
secret and confidential and will not, without the Disclosing Party’s written consent, directly
or indirectly communicate or disclose (whether in writing or orally or in any other manner)
Confidential Information to any other person other than in accordance with the terms of this

Agreement.

The Receiving Party will only use the Confidential Information for the sole purpose of
technical and commercial discussions between the parties in relation to the Bid or for the
subsequent performance of any contract between the parties in relation to the Bid.

Notwithstanding clause -o above, the Receiving Party may disclose Confidential

Information:
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(o]

" to those of its Agents who strictly need to know the Confidential Information for
the sole purpose set out in clause -0 above, provided that the Receiving Party shall
ensure that such Agents are made aware prior to the disclosure of any part of the
Confidential Information that the same is confidential and that they owe a duty of
confidence to the Disclosing Party. The Receiving Party shall at all times remain
liable for any actions of such Agents that would constitute a breach of this

Agreement; or

. to the extent required by law or the rules of any applicable regulatory authority,
subject to clause -o below. !\\
In the event that the Receiving Party is r to disclose any Confidential Information

in accordance with clause -o- above, if s promptly notify the Disclosing Party and
cooperate with the Disclosing Party re§arding the form, nature, content and purpose of such

disclosure

or any action whlc@losmg Party may reasonably take to challenge the validity of

such requirement.
In the evggét any Confidential Information shall be copied, disclosed or used

otherwise.ghQa
without prejudice to any rights or remedies of the Disclosing Party, the Receiving Party shall

permitted under this Agreement then, upon becoming aware of the same,

as soon as practicable notify the Disclosing Party of such event and if requested take such

steps (including the institution of legal proceedings) as

shall be necessary to remedy (if capable of remedy) the default and/or to prevent
further unauthorised copying, disclosure or use.

All Confidential Information shall remain the property of the Disclosing Party and its
disclosure shall not confer on the Receiving Party any rights, including intellectual property
rights over the Confidential Information whatsoever, beyond those contained in this

Agreement.

Date & Company Stamp
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. RECORDS AND RETURN OF INFORMATION

o The Receiving Party agrees to ensure proper and secure storage of all Information and

any copies thereof.

o The Receiving Party shall keep a written record, to be supplied to the Disclosing Party
upon request, of the Confidential Information provided and any copies made thereof and, so
far as is reasonably practicable, of the location of such Confidential Information and any

copies thereof.

o The Company shall, within 7 (seven) days of receipt of a written demand from
Transnet:
T\
. return all written Confidential Information.&\cluding all copies); and
. expunge or destroy any Confide '\nformation from any computer, word

processor or other device whatsoeve@o which it was copied, read or programmed
by the Company or on its beh

o The Company shall on reque ly a certificate signed by a director as to its full

compliance with the requir@lgflclause 0" above.

° ANNOUNCEMENTS
o Neither party ym xke or permit to be made any announcement or disclosure of its

prospective intQi' the Bid without the prior written consent of the other party.

o Neitheb&ty shall make use of the other party’s name or any information acquired
through its dealings with the other party for publicity or marketing purposes without the
prior written consent of the other party.

. DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period

of 5 (five) years.

Respondent’s Signature Date & Company Stamp

Page 23 of 76



o PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other

person and that it will be responsible for any costs incurred by it or its advisers in considering or

pursuing the Bid and in complying with the terms of this Agreement.

e ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from

pursuing any other remedies available to it, either at law or in equity, for any such threatened or

actual breach of this Agreement, including specific performance, recovery of damages or otherwise.

o PRIVACY AND DATA PROTECTION *\\

o The Receiving Party undertakes to comply wi \Seﬁlth Africa’s general privacy protection
in terms of the Bill of Rights (Section 14) in@\ ction with this Bid and shall procure that
its personnel shall observe the provisi@\of such Act (as applicable) or any amendments
and re-enactments thereof and any, tions made pursuant thereto.

o The Receiving Party warr: n(tyst it and its Agents have the appropriate technical and

organisational measures i ce against unauthorised or unlawful processing of data
relating to the Bid a d}%&nst accidental loss or destruction of, or damage to such data
held or processed ;

. GENERAL \\QQ‘

o

Neither party may assign the benefit of this Agreement, or any interest hereunder,
except with the prior written consent of the other, save that Transnet may assign this
Agreement at any time to any member of the Transnet Group.

No failure or delay in exercising any right, power or privilege under this Agreement will
operate as a waiver of it, nor will any single or partial exercise of it preclude any further
exercise or the exercise of any right, power or privilege under this Agreement or otherwise.

The provisions of this Agreement shall be severable in the event that any of its
provisions are held by a court of competent jurisdiction or other applicable authority to be
invalid, void or otherwise unenforceable, and the remaining provisions shall remain
enforceable to the fullest extent permitted by law.
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W,

Ddie & Company Stamp

o This Agreement may only be modified by a written agreement duly signed by persons
authorised on behalf of each party.

o Nothing in this Agreement shall constitute the creation of a partnership, joint venture or
agency between the parties.

o This Agreement will be governed by and construed in accordance with South African law
and the parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000

Respondent’s Signature Date & Company Stamp
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SECTION 3
REQUEST FOR QUOTATION (“RFQ")
RFQ NUMBER CRAC-VEG 12739

PROVISION FOR: SUPPLY AND INSTALL 14 KM NE% BARBED WIRE FENCE AT
VILJOENSDRIFT PERIOD OF&VE MONTH

FOR DELIVERY TO:  VILJOENDRIFT Os

Q
CCOJSJF WORK
é\%
<K

Respondent’s Signature Date & Company Stamp
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INFRA MAINTENANCE

SPECIFICATION

SUPPLY AND INSTALLATION OF 14KM NEW BARBED
WIRE FENCE AT VILJOENSDRIF.

T\

X\
\%
3
Author: Engineering Technictan ‘F&lofelo Nyamwega
Approved: Technical Supporl Manager (Joguphumlo Ngubelanga
Authorised: Depot Engineering $ Sthembiso Jwara
Vereeniging Depot

Date: 05 November &\Q/

<
<K

© This document as a whole is protecied by copyright. The information herein is the sole propery of Transnet Ltd.
It may not be used, disclosed or reproduced In part or in whole In any manner whatsosver, except with the written
permission of and in @ manner permitfed by the proprieto

Transneat S0C Lid Cartton Cantre P.O. Box 72501
Registration Number 150 Commissioner  Parkview, Johannesburg
1990/000900/30 Stroet South Africa, 2122
Johannesburg T +27 11 308 3004
2001 F 427 11 306 2638
mmucmmmm B Molefe* {Group Chlel Executive) A Fanuochl ¥ forbes HD Gazendam NP Mmasane N Mocle R #icke I Sharma 18 Siosine vwnwtransnel et
fmml:\a DI Yshepe A Singh” (Group Chief Flaancial Officer)

Group Company Sacrelary: ANC Cebs

Respondent’s Signature Date & Company Stamp
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TRANSNET SOC LIMITED
(REGISTRATION No. 1990/000900/30)
TRADING AS TRANSNET FREIGHT RAIL

PROJECT SPECIFICATIONS FOR:
SUPPLY AND INSTALLATION OF NEW 14KM BARBED WIRE FENCE AT VILJOENSDRIF.

1 SCOPE

This seotion covers specifications for the supply and installation of a new Barbed Wire fence for 14.0
km at Viljoesdrif. The work must be done as specified and shall be complete in all respects.

2 DESCRIPTION OF WORK

T\

2.1. Removal of the grass and trees for 1m wide both &ldes the fence will be erected.
2.2. Supply and install 2 6 strand of 14.0 km long barbed r\f?

2.3. Existing fence o be removed and discarded away fi site

2.4. Existing bush, trees and grass for 2m width withi sition of fehce to ba cleared in

prepatation for new fence installation.

9} HOD Q
3.1 Installation of new barbed wire ty@?«m

3.2 Posts {o be 100m apart and mystBate-enforced with concrete.
3.3 Y — Standards must be plag
34 Steel wire Droppers mu
35 The height of the fen
36 Double strand 2m vanised barbed wire (800m per rofl).

3.7  Wire for binding (% Bmim).
38 Clearing of g andtrees for 2m wide where the fence will be installed for 14km.
38 Six strands @ binded to each dropper and tha Y standard.

N
4. THE SITE

The site shall be presented at the end of the contract period in a clean condition and environmentally
safe. Site Is easily accessible.
No firgs will be allowed on site, as this is a high-risk area.

URATION OF C

The duration of the contract will not be longer than 45 days from the date of commencing.
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11 SITE INSPECTION

The contractor will attend all site meetings covered by the Technical Officer, Such meetings will be for
the purpose of discussing progress, delays, materials, conditions, spetifications, etc. The meeting will
bs held under the chairmanship of the Technical Officer. Delays, if any, to the approved works
program will be minuted or otherwise racorded as "Nil',

12. SITE BOOKS

The contractor will provide two Lriplicate A4 books namely a site instruction book and a dally dlary on
site for the duration of the contract,

The site instruction book will be used by the Technical Officer for issuing Instructions to the contractor,
In the daily diary the contractor will record a detailed description of the work done on a daily basis
including the work force and equipment involved.

These books wWill not be removed from the site without the permission of the Project Manager,
13. PROVISION OF COMMUNICATION

\
The Contractor will ensure that the supervisor on site has a reliabl &Ilubr phone for cornmunication.
‘The cell phone will be kept on at all times during the execution o works. The phone batfery will be
charged at all imes. The celiular phone number will be made gijable to the Project Manager prior to
the commencement of the works. Any changes to the ce umber will ba communicated to the
Project Manager in a written correspondence that will in @—' the reason for the change.

14, PROTECTION OF WORKPLACES

The contractor will be responsible for the saetyJ.Qcommodaﬁon and security of hisfher personnel,

materal and equipment, $

18, FINAL INSPECTION WORK

A final Inspection of the w e done within seven warking days afier the Contractor has natified
the Project Manager of in writing that the work has been completed. If the work is found to be
satisfactory and Tran nd is feft in the same condition as found, a Certificate of Gompletion will be
issued and the Con&in be considered completed.

Itis the duty of the contractor to send a copy of the hand over certificate that has been certified as

correct by the Engineer, together with the relevant pages of the sile diary, fo the office of the Depot
Engineer for payment to be made.

16, MEASUREMENT AND PAYMENT

Payment will be made after the completion of the work according to the actual measurements that
have been accepted by the Technical Officer in the site diary and in terms of this contract and
according to the Schadule of Quantity of this specification against a statement submitted by the
contractor and approved and certified by the Manager.
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Respondent’s Signature Date & Company Stam

Payments to the Comtractor will be made upon approval and certification by the Profect Manager of the
amounts claimed.

The Technical Officer will issue Certificates only when he is satisfied that the Contractor has in fact,
satisfactorlly carried out the work. The Manager will satisfy himself by a study of the reports rendered
by the Contracter or by inspection of the works or by a combination of both methods. Failure on the
part of the Contractor to render the reports is liable to be considered by the Manager as sufficient
ground for refusing to issue Certificates for Payment.

171, HANDING OVER OF WORKPLACES

Handing over of workplaces will be done as soon as the work has been satisfactorily completed.
Handing over inspections will be convened on an ad-hoc basis as agreed by the Project Manager and
the contractor. \

\
The hand aver cerfificate wiit be completed by the Project Managasgnd certified by the contractor as
correct and sent together with the relevant pages of the site&}t the office of the Depot Engineer

for payment,

18, ADDITIONAL TE|  REQUIREME

18.1 Detalled Risk Assessment

18.2 Detailed Work Program (J
18.3 Detailed Project Plan $

A\'
<
QQ~

S

Respondent’s Signature Date & Company Stamp
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TRANSNET SOC LIMITED

(REGISTRATION Ne. 1990/000900/30)
TRADING AS TRANSNET FREIGHT RAIL

SCHEDULE OF QUANTITIES
SCHEDULE OF WORK AND PRICES
s DESCRIPTION _ @nw RATE | AMOUNT
1. | Site establishment each \\! 1
3. | Sils de- establishment ?«3 ”
3. | Removal of trees and rubble for 1m on either /) 14.0
side of the fence i.e. scrubs, bushes, small ~k '
grass and large.
4, Supply and Installation of barbed wire farge km 14.0
Y
@ Sub
Q/ total
A‘\ 14 % vat added
Total
NOTE: The quantj are provisional and are Included for the sale purpose of evaluating the
tender amount. quantities may be altered, if necessary, on the sale discretion of the Enginger,

Respondent’s Signature

Page 31 of 76

Date & Company Stamp



Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor
Application Form below:

—

Original cancelled cheque OR letter from the Respondent’s bank verifying banking
details [with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable] \!

Certified copy of Certificate of Incorporation, C %MQ [name change]
Certified copy of Share Certificates [CK1/C %}

A letter on the company’s letterhead ¢ physical and postal addresses
Original valid SARS Tax Clearan @ icate

Certified copy of VAT Regis$on Certificate

Certified copy of valid Qpa
A signed letter fro@r auditor or accountant confirming most recent annual

turnover figure Q~

S

Vendor Application Form .

y Registration Certificate [if applicable]

o N o o S W
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Bank account

number

If you are an existing Vendor with Transnet please complete the following:

Page 33 of 76



~ Transnet contact person Wl 0
Contact number | |
Sl s 5 e
Transnet Operating Division = MEte e
Duly authorised to sign for and on behalf of Company / Organisation:
Name Designation
Signature ; Date
<
S

Respondent’s Signature Date & Company Stamp
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Transnet General Bid Conditions — Services

[February 2013]
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Transnet General Bid Conditions — Services
[February 2013]

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;

1.3  Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4 Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5 RFP shall mean Request for Proposal;

1.6  RFQ shall mean Request for Quotation;

1.7 RFX shall mean RFP or RFQ, as the case may be;

1.8  Services shall mean the services required by Transnet as specified in its Bid Document;

19 Service Provider shall mean the successful Respondent; *\\

1.10 Tax Invoice shall mean the document as required by ign" 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time; &9”

1.11 Transnet shall mean Transnet SOC Ltd, a Stat4 O Company; and

1.12 VAT shall mean Value-Added Tax in te f the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time. (J

2 GENERAL
All Bid Documents and subsequ %Qracts and orders shall be subject to the following general conditions
as laid down by Transnet an strictly adhered to by any Respondent to this RFX.
3 SUBMISSION OFg MENTS

3.1 A Bid, which shall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
later than the closing date and time specified in accordance with the directions issued in the Bid
Documents. Late Bids will not be considered.

3.2 Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s retumn address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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Transnet General Bid Conditions — Services
[February 2013]

10

4,3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-
referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting their
Bid will be considered.

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Transnet at any time within the requested
validity period after the closing date of the RFX.

6.2 Respondents may be requested to extend their validity pe iQ¥ for a specified additional period. In
such instances, Respondents will not be allowed to cha ggoy aspect of their Bid, unless they are
able to demonstrate that the proposed change(s) direct and unavoidable consequence of
Transnet’s extension of the validity period. O

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attend Q visit where it is considered necessary to view the site
Rgﬂﬁeﬁng session when Transnet deems it necessary to provide

elevant to the compilation of their Bids. When such visits or

sessions are indicated as co in the Bid Document, Respondents are obliged to attend these

meetings as failure to do so ult in thelr disqualification.

prior to the preparation of Bids, or (ii) a
Respondents with additional inforrpati

CLARIFICATION ILBQ% THE CLOSING DATE
~

Should clarification be required on any aspect of the RFX before the closing date, the Respondent must
direct such queries to the contact person identified in the Bid Document.

COMMUNICATION AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with
the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, In respect of which any such unauthorised
communication has occurred, could be disqualified.
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Transnet General Bid Conditions — Services
[February 2013]

11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
submit mandatory retunable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

121

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when called upon to do so within such period as Transnet may
specify; or

b)-  accept an order in terms of the Bid;

©) fumish satisfactory security when called upon to do so for the fulfilment of the contract; or
d) comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any t‘wer legal remedy which it may have,
proceed to accept any other Bid or, if it is necessary to d call for Bids afresh, and may recover

from the defaulting Respondent any additional expen@byred by Transnet in calling for new offers
or in accepting a less favourable offer.

If any Respondent, who has submitted a Bi /or concluded a contract with Transnet [hereinafter
referred to as the Service Provider], che capacity of agent or subcontractor who has been
associated with such Bid or contract: 6
a) has withdrawn such Bid $the advertised date and hour for the receipt of Bids; or
b) has, after having be@ ed of the acceptance of Its Bid, failed or refused to sign a contract
when called upoQ in terms of any condition forming part of the Bid Documents; or
©) has carrie y contract resulting from such Bid in an unsatisfactory manner or has
bread:\ condition of such contract; or
d) has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or
e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or
f) has made any misleading or incorrect statement either
M in the affidavit or certificate referred to in clause 18 [Notice to Unsuccessful
Respondents], ot
(i)  in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
) it made the statement in good faith honestly believing it to be correct; and
o before making such statement, it took all reasonable steps to satisfy itself of its
correctness; or
g) caused Transnet damage, or to incur costs In order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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Transnet General Bid Conditions — Services
[February 2013]

13

14

15

16

i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;

j) has been included as a company or person prohibited from doing business with the public
sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3 Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or enterprise or company, may also
apply to any other enterprise under the same or different names of disqualified persons or enterprise
or company [or associates thereof] and may also be applied to any agent or employee of the person
or enterprise or company concerned. \\

R\

CURRENCY
\/

All monetary amounts referred to in a Bid response must Q&nd, the currency of the Republic of South
Africa [ZAR], save to the extent specifically permitted g .

14.1 Prices which are quoted subject to on will not be considered.

PRICES SUBJECT TO CONFIRMATION (I(%Q
r 4

14.2  Firm prices quoted for the dur@f any resulting order and/or contract will receive precedence over
prices which are subject tg\l@a jon if this is in Transnet’s best interests.

ALTERATIONS MADE BY QESPONDENT TO BID PRICES

All alterations made @Espondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deletinﬁhe correct figures and words where required and by inserting the correct figures and
words against the items concerned. All such alterations must be initialled by the person who signs the Bid
Documents. Failure to observe this requirement may result in the particular item(s) concerned being
excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in Its Bid Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
forelgn currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and
also furnish full details of the principals to whom payment is to be made.
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Transnet General Bid Conditions — Services
[February 2013]

17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax Invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid.

17.2 Transnet reserves the right to accept any Bid in whole or in part.

17.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions

and any contractual terms and/or any schedule of “Special Conditions” or otherwise which form part
of the Bid Documents.
T\

17.4 Where the Respondent has been informed by Transnet per£ak message or email of the acceptance of
its Bid, the acknowledgement of receipt transmitted & regarded as proof of delivery to the

Respondent. O

NOTICE TO UNSUCCESSFUL RESPONDENTS 2}*

Unsuccessful Respondents shall be advised that their Bids have not been accepted as soon as
possible after the closing date of the Bid. OnQard of business to the successful Respondent all unsuccessful
Respondents shall be informed of then of the successful Respondent and of the reason as to why their
Bids have not been successful. \

TERMS AND CONDITION@ONTRACT

19.1 The Service P@ shall adhere to the Terms and Conditions of Contract issued with the Bid
Documents, ’f;ge er with any schedule of “Special Conditions” or otherwise which form part of the
Bid Documents. '

19.2 Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a
binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govemn the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the Bid. If the Respondent
is a close corporation, the full names of the members shall be stated in the Bid. If the Respondent is a
partnership or an individual trading under a trade name, the full names of the partners or of such individual,

as the case may be, shall be furnished. T\

CONTRACTUAL SECURITIES \,

23.1 The successful Respondent, when called upon to Q d shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract Yor oftler. Such security shall be in the form of an
advanced payment guarantee [APG] and %%formance bond [Performance Bond], as the case
may be, to be furnished by an app nk, building society, Insurance or guarantee corporation

carrying on business in South Afrigg.

4

23.2 The security may be applie e or part at the discretion of Transnet to make good any loss or
damage which Transnet&s0 r in consequence of a breach of the contract or any part thereof.
23.3  Such security, if requ@ all be an amount which will be stipulated in the Bid Documents.

23.4 The successful %ﬂdent shall be required to submit to Transnet or Transnet’s designated official
the specifie secud document(s) within 30 [thirty] Days from the date of signature of the contract.
Fallure to return the securities within the prescribed time shall, save where prior extension has been
granted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate

effect.

23.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which It does not wish to tender.

VALUE-ADDED TAX
25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.
25.2 In respect of foreign Services rendered:
a) the Invoicing by a South African Service Provider on behalf of its foreign principal rendering
such Service represents a Service rendered by the principal; and
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26

27

b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the
Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1

26.2

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.

<) The Respondent Is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into

consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance, ttinder strictly in accordance with clause
26.1a) above. Failure to comply with clause 26.1a&ove may preclude a Bid from further

consideration. s\/

NOTE: The successful Respondent [the Service r], where applicable, shall be required to
fumish a guarantee covering any advance ments, as set out in clause 23 above [Contractual

Securities].

R

Conditional Discount O

Respondents offering prices whi are(dbject to a conditional discount applicable for payment within
a specific period are to note conditional period will be calculated from the date of receipt by
r's month-end statement reflecting the relevant Tax Invoice(s) for
payment purposes, the conditions of the order or contract have been fulfilled and the Tax
Invoice is cormr espects in terms of the contract or order. Incomplete and/or incorrect Tax
Invoices sh retumned and the conditional discount period will be recalculated from the date of
receipt of the correct documentation.

Transnet of the Service

DELIVERY REQUIREMENTS

27.1

27.2

27.3

Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to

purchase such services as may be required to meet the emergency outside the contract if inmediate
delivery can be offered from any other source. The “Tota/ or Partial Fallure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these
circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, It is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet.

Copyright

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service
Provider for the purpose of contract work shall be governed by the Intellectual Property Rights section
in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS \\

29.1

29.2

29.3

29.4

Bids submitted by foreign principals may be forwarde ly by the principals or by its South
African representative or agent to the Secretary of sntion Council or to a designated official
of Transnet according to whichever officer is s @1 the Bid Documents.

In the case of a representative or agent, i proof must be submitted to the effect that such
representative or agent has been duly ised to act in that capacity by the principal. Failure to
submit such authorisation by the rep ive or agent shall disqualify the Bid.

When legally authorised to pr nd submit Bids on behalf of their principals not domiciled in the
Republic of South Afnca, e ntabves or agents must compile the Bids in the names of such

principals and sign @ alf of the latter.

South African re| jves or agents of a successful foreign Respondent must when so required

enter into a fg ntract in the name of their principals and must sign such contract on behalf of

the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilium citandi et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment s to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the forelgn Service Provider's account at a bank In
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of Its South African agent or representative, in which
case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid Document issued, the conditions
stated in the Bid Document shall prevail.

000000000000
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Standard Terms and Conditions of Contract
Services [February 2013]

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order Including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govemn the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

24

2.5
2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules and/or annexures and/or
appendices, including the Work Order(s), specifications for the Services and such special
conditions as shall apply to the Agreement, together wi \}ne General Tender Conditions and any
additional provisions in the associated bid documen tﬁsred by the Service Provider [as agreed
in writing between the Parties], which collectivel clusively govern the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property *all Intellectual Property introduced and required by

either Party to give effect to their o ns under the Agreement owned in whole or in part by
or licensed to either Party or thelr affiliates prior to the Commencement Date or developed after
the Commencement Date o ise pursuant to the Agreement;

Business Day(s) me@wdays to Fridays between 07:30 and 16:00, excluding public holidays
as proclaimed in ca;

Commence tWate means [@], notwithstanding the signature date of the Agreement;

Conﬁdeq&uQ Information means any information or other data, whether in written, oral,

graphic or in any other form such as in documents, papers, memoranda, correspondence,

notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which Is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any Information disclosed by either Party and which Is clearly marked as being confidential
or secrét;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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2.7

2.8

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and sdientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes;

i) Copyright works;

k) commercial, financial and marketing information;

1) data conceming architecture, demonstrations, tools and techniques, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, oconcepts, drawings, functioi\ and technical requirements and
specifications of the disclosing Party;

n) information conceming faults or defects j , equipment, hardware or software or the
incidence of such faults or defects; apd

0) information conceming the ch *ees and / or costs of the disclosing Party or its
authorised Subcontractors ir methods, practices or service performance levels
actually achieved; (J

pressions, procedures, methods of operations or mathematical

es, compilations of data or other material, literary works, musical

d recordings, broadcasts, program carrying signals, published editions,

r cinematographic works of the copyright owner to do or to authorise the

specified in respect of the different categories of works;

Copyright means the ri
concepts, computer pi
works, artistic wo,
photographic
doing of gQw
Default means any breach of the obligations of either Party [including but not limited to
fundamental breach or breach of a fundamental term] or any Default, act, omission, negligence or
statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2,20

2.21

2.22

2.23

2.24

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the latter have proceeded to grant,

and includes a right granted for any inventions, products o@rocesses in all fields of technology;

Permitted Purpose means any activity or process to ndertaken or supervised by Personnel

or employees of one Party during the term of eement, for which purpose authorised

disclosure of the other Party’s Confidential Inf n or Intellectual Property is a prerequisite in

order to enable such activity or process t accomplished;

Personnel means any partner, em@agent, consultant, independent associate or supplier,

Subcontractor and the staff of s@hj ntractor, or other authorised representative of either

Party;

Purchase Order(s) @ icial orders issued by an operating division of Transnet to the
is

Service Provider for t ion of Services;

Service(s) ], the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work\QQr ) in terms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28

2.29

2.30

2,31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1

3.2

3.3
34
3.5

4.1

4.2

4.3

4.4

4.5

Clause headings in the Agreement are included for ease of reference only and do not form part of

the Agreement for the purposes of interpretation or for ahy other purpose. No provision shall be
oonstrued against or interpreted to the disadvan of ®ither Party hereto by reason of such
Party having or being deemed to have structure, ed such provision.

Any term, word, acronym or phrase used ig th reement, other than those defined under the
clause heading “Definitions” shall be \s plain English meaning, and those terms, words,
acronyms, and phrases used in the ent will be interpreted in accordance with the generally

accepted meanings accorded t e
A reference to the singu rates a reference to the plural and vice versa.

A reference to natura ‘ﬁ% 's incorporates a reference to legal persons and vice versa.

A reference to a ar gender incorporates a reference to the other gender.

NATURE AND s@g
«

The Agreement Is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, In accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevall, unless
such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

6.1

6.2

6.3

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one
another for any purpose or In any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter into an agreement in the
name of the other; or give any warranty, representation or undertaking on the other's behalf; or
create any liability against the other or bind the other” é‘edit in any way or for any purpose
whatsoever. i

WARRANTIES O@l

The Service Provider warrants to TransneL:%:

a) it has full capacity and authotj enter into and to perform the Agreement and that the
Agreement is executed by uthorised representatives of the Service Provider;

b) it will discharge its ﬁaﬁons under the Agreement and any annexure, appendix or
schedule hereto ue skill, care and diligence;

c) it will be I\résponsible for the payment of remuneration and associated benefits, if
any, of egsonnel and for withholding and remitting income tax for its Personnel in

con with any applicable laws and regulations;
~S

d) it?vill procure licences for Transnet In respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider falls to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

Transnet. In the event that the Service Provider fails or is unable to remledy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be pald by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications or any disruption
or delay in the performance of the Services. The Parties agree that any changes to the Services,
induding the charges for thé Services or any timetables for delivery of the Services, will be agreed
in accordance with the change control procedure, as se\t out in clause 28 fAmendment and
Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-daie so&w@ Iable, tested for [and deleted] all commonly
known viruses in the Materials and ruses known by the Service Provider at the date

of the relevant Work Order;

b) at the time of delivery to Qt the Materials do not contain any trojan horse, worm,
logic bomb, time bomb; oor, trap door, keys or other harmful components.

at, in the event that a virus is found, it will at its own expense use

Transnet in reducing the effect of the virus and, particularly in the

The Service Provider agr,
its best endeavours
event that a vi

loss of operational efficiency or loss of data, to assist Transnet to the

same extent te such losses and to restore Transnet to its original operating efficiency.

The Servite Yovider undertakes to comply with South Africa’s general privacy protection in terms
of Section 14 of the Bill of Rights in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS
7.1 Transnet undertakes to promptly comply with any reasonable request by the Service Provider for

7.2

7.3

information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
intemnal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above.

Subject to clause 13 [Service Provider’s Personnel], Transnet agrees to provide the Service
Provider or Its Personnel such access to and use of its facilities as is necessary to allow the Service
Provider to perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

\
The Service Provider shall: \

a) respond promptly to all complaints and enquigdg frpm Transnet;
b) inform Transnet immediately of any dis;@ complaint arising in relation to the provision
of the Services;

(o)} conduct its business in a prof al manner that will reflect positively upon the Service
Services;

Provider and the Service ng
d) keep full records dl indicating all transactions concluded by the Service Provider
of the Services and keep such records for at least 5 [five] years

relating to the pel
from the date ﬁ; such transaction;

e) obtain, a A times maintain in full force and effect, any and all licences, permits and
the Ij red under applicable laws for the provision of the Services and the conduct of
tns“bQ

) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

iness and activities of the Service Provider;

a) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liabllity
and without prejudice to any claims which Transnet may have for damages against the
Service Provider.

The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;
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©)

d)
e)

9)

h)

)

k)

m)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with faimess and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 22 — Equality and Diversity};

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet Informed of progress made regarding the
enquiry;

when requested by Transnet, provide clear and accurate information regarding the Service
Provider's own policies and procedures, exdudir‘g Know-How and other Confidential
Information, except where a non-disclosure u king has been entered into between
the Parties; \/

not allow a conflict of interest to develo een its own interests [or the interests of any
of its other customers] and the intes% of Transnet;

not accept or offer, nor all duce or promote the acceptance or offering of any
gratuity, enticement, ince vggift that could reasonably be regarded as bribery or an
attempt to otherwise undue influence over the recipient;

not mislead T r its officers, employees and stakeholders, whether by act or
omission;

not o act in an unethical manner or do anything which could reasonably be
ex o damage or tarnish Transnet’s reputation or business image; and

~
immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

9.1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the
Fees detailed in the relevant schedule or Work Order.

9.2  Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work
Order [which will be invoiced to Transnet at cost].

9.3  Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the
provision of the Services, provided that all such expenses:

a)
b)
<)
d)

are agreed by Transnet in advance;
are incurred in accordance with Transnet’s standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursed if supported by relevant receipts.
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10

11

12

9.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

10.5

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provision of the Services, in
terms of clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate. \\

Unless otherwise provided for in the Work Order(s)\appehded to the Agreement, Tax Invoices
shall be submitted together with a month-e %n/ent. Payment against such month-end
statement shall be made by Transnet withi 3@@] days after date of receipt by Transnet of
the statement together with all undisp Invoices and supporting documentation.

Where the payment of any Tax In @ any part thereof which is not in dispute, is not made in
accordance with this clause 10, é}ervice Provider shall be entitled to charge interest on the
outstanding amount, at Th ard Bank of South Africa’s prime rate of interest in force, for the
period from the due d ent until the outstanding amount is paid.

FEE ADJUSTMENTS Q/

111

11.2

11.3

Fees for Seé?endered in terms of the Agreement shall be subject to review as indicated in
the Wod?Brd (s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with
clause 25 of this Master Agreement /Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

12.1 Title to Confidential Information

a) Transnet will retain all right, title and interest in and to Its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested In the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.
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)

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

12.2 Title to Intellectual Property

12.3

a)

b)

d)

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tgn§ling to impair any part of that right, title

and interest to any of the Foreground Intell perty and shall not counsel or assist

any person to do so.

Transnet shall be entitled to seek Xro on in respect of the Foreground Intellectual
Property anywhere in the wori itshall decide in its own absolute discretion and the
Service Provider shall rea sist Transnet in attaining and maintaining protection of

the Foreground Intellectua rty.

Where the Foreg tellectual Property was created by the Service Provider or its
researchers, a d employees and where Transnet elects not to exercise its option to
seek prot or decides to discontinue the financial support of the prosecution or

mainteq‘ f any such protection, Transnet shall notify the Service Provider who shall
ha&e right of first refusal to file or continue prosecution or maintain any such
applications and to maintaln any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
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13

124

12.5

Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection
of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet
reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Design\ and Trade Marks or any act of
infringement, unfair competition or passing cq;volving the Intellectual Property of
Transnet of which the Service Provider acqyi¢s wledge and Transnet shall have the
right, as its own option, to proceed agai rty infringing its Intellectual Property.

b) It shall be within the sole and absol tion of Transnet to determine what steps shall
be taken against the infringer arg\{ervioe Provider shall co-operate fully with Transnet,
at Transnet’s cost, in what @ sure including legal action to bring any infringement of
illegal use to an end. t}

©) The Service Provi Il cooperate to provide Transnet promptly with all relevant
ascertainable f;

d) If proceedi e commenced by Transnet alone, Transnet shall be responsible for all
expen: shall be entitled to all damages or other awards arising out of such
p ings. If proceedings are commenced by both Parties, both Parties will be

responsible for the expenses and both Parties shall be entitled to damages or other awards
arising out of proceedings.

SERVICE PROVIDER’'S PERSONNEL

13.1

13.2

13.3

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all Its Personnel will be entitled to work In South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concemning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act In a lawful and proper manner in
acoordance with these requirements.
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134

13.5

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

T\
14 LIMITATION OF LIABILITY *

14.1

14.2

14.3

14.4

14.5

14.6

Neither Party excludes or limits liability to the oth or:

a) death or personal injury due to negliien@r

b) fraud.
The Service Provider shall indemeep Transnet indemnified from and against liability for
damage to any Transnet pro Yhether tangible or intangible] or any other loss, costs or
damage suffered by Transé the extent that it results from any act of or omission by the
Service Provider or its el in connection with the Agreement. The Service Provider's liability
arising out of this dake 4.2 shall be limited to a maximum amount payable in respect of any
one occurren %&eries of related occurrences in a single calendar year, such amount to be
agreed in\ % the Parties.

~
Subject always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
Transnet under or In connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.
Subject to clause 14.1 above, and except as provided In clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.
If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above.
Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 fIntellectual Property Rights] or clause 16 [Confidentiality].
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15 INSURANCES
15.1 Without limiting the liability of the Service Provider under the Agreement, the Service Provider

16

15.2

15.3

154

shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals.

Subject to clause 15.4 below, if the Service Provider fails to effect adequate insurance under this
clause 15, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purd1ase\such insurance. The Setvice Provider
shall promptly reimburse Transnet for any premiums provided such insurance protects the
Service Provider’s liabllity. Transnet assumes no r sipility for such insurance being adequate
to protect all of the Service Provider’s liability. @b

In the event that the Service Provider r&rn ritten notice from its insurers advising of the
termination of its insurance cover refeero clause 15.1 above or if the insurance ceases to be

available upon commercially rea terms, the Service Provider shall immediately notify
Transnet in writing of such tegpbtion and/or unavailability, whereafter either the Service

Provider or Transnet ma ate the Agreement on giving the other Party not less than 30
[thirty] days prior wﬁm@ﬁ& to that effect.

CONFIDENTIALITY é

16.1 The Parti %y undertake the following, with regard to Confidential Information:
~

a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when calied upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or offidial, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other In
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;
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16.2

d)

€)

9)

h)

b))

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as

“restricted” or shall be dealt with according to any other appropriate level of confidentiality

relevant to the nature of the information concemned, agreed between the Parties concemed
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press relea%s or disclose Confidential Information
with regard to any matter related to the Agree unIess written authorisation to do so
has first been obtained from the Party fi such information;

each Party shall be entitied to disclose %ﬁs of Confidential Information as may be
relevant to one or more technically employees or consultants of the Party who are
required in the course of thei 3?5 to receive the Confidential Information for the
Permitted Purpose provid @ e employee or consultant concerned has a legitimate
interest therein, and entv to the extent necessary for the Permitted Purpose, and is
informed by the P the confidential nature of the Confidential Information and the
obligations of x identiality to which such disclosure is subject and the Party shall

loyees

ensure su or consultants honour such obligations;

% Il notify the other Party of the name of each person or entity to whom any
| Information has been disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

b)

c)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
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18

16.3

d) is Independently developed by a Party as proven by its written records.

This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be retumed to Transnet
including, without limitation all corporate identity equipment Including dyes, blocks, labels,
advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,
the provision of any remaining commitment shall remain subject in all respects to these conditions.

TERM AND TERMINATION

18.1

18.2

18.3

184

18.5

T\
Notwithstanding the date of signature hereof, the Co cement Date if the Agreement is [®]

and the duration shall be for a [®] [{®]] year peri ring on {®], unless:

a) the Agreement is terminated by eith n accordance with the provisions incorporated
herein or in any schedules or anqi appended hereto, or otherwise in accordance with
law or equity; or

b)  the Agreement is eﬁ@de(ayﬁansnet’s option for a further period to be agreed by the
Parties.

Either Party may termi e Agreement forthwith by notice in writing to the other Party where

the other Party ré itted a material Default and, where such Default is capable of remedy,

has falled to r, uch Default within 30 [thirty] days of receiving notice specifying the Default

and requi\n; %nedy.

Either Party may terminate the Agreement forthwith by notice In writing to the other Party when

the other Party is unable to pay its debts as they fall due or commits any act or omission which

would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding In any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of

a change of control of the Service Provider by notice in writing to the Service Provider. For the

purposes of this clause, “control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service

Provider 30 [thirty] days' written notice.
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18.6

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19.5

19.6

19.7

Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will Inmediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 19.2 above are in
electronic form and contained on non-detachable storageévices, the Service Provider will provide
Transnet with unencrypted copies of the same on @ ic media and will irretrievably destroy
and delete copies so held.

In the event that the Agreement is termin te@the Service Provider under clause 18.2 [Term
and Termination], or in the event that Order is terminated by Transnet under clause 18.5

[Term and Termination], Transh pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basisN\elafing to the work undertaken by the Service Provider up until

the date of such terminatiwnsnet will also pay the costs of any goods and materials ordered
jon to the such work for which the Service Provider has paid or is

by the Service Provide %

legally obliged to ,%y« ich case, on delivery of such goods or materials, the Service Provider

will promptly d ch goods and materials to Transnet or as it may direct.

The provis?é?dauses 1 [Definitions], 6 [Warranties], 12 [Intellectual Property Rights], 14

[L/milat/ar of Liability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute

Resolution] and 29 [Governing Law] shall survive termination or expiry of the Agreement.

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to

remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party

[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies

that it may have In terms of the Agreement, to terminate the Agreement forthwith without any

liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to time];
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21

22

23

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

21.1 Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, Iggkout, industrial dispute, govermment
action, laws or regulations, riots, terrorism or civil dist nce, defaults, delays or discontinuance
on the part of independent contractors, suppliers r circumstances or factors beyond the
reasonable control of either Party, and to the at the performance of obligations of either
Party hereunder is delayed by virtue of\ﬁa
performance shall be reasonably exten

21.2 Each Party will take all reasonabj@by whatever lawful means that are available, to resume
le and will seek agreement to modification of the relevant

regoing, any period stipulated for any such

full performance as soon as

er to accommodate the new circumstances caused by the act of
to agree to such modifications proposed by the other Party within
att of force majeure first occurring, either Party may thereafter terminate

provisions of the Agreem
force majeure. If a P
90 [ninety]) days

the AgreemenQit~ ;
~S

EQUALITY AND DIVERSITY

22.1 The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.

23.2 Such fallure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
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24

25

26

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

25.2

25.3

254

25.5

25.6

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA. \

This clause constitutes an irrevocable consent by the P, &es to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withd m the provisions of this clause or claim

This clause 25 is severable from the rest of\the“@reement and shall remain in effect even if the

Agreement is terminated for any reaso

This clause 25 shall not preclude arty from seeking urgent relief in a court of appropriate

jurisdiction, where grounds fo$ exist.

ADDRESSES FOR NOTICE

26.1

The Parties to th Xent select the physical addresses and facsimile numbers, as detailed
hereafter, as pectlve addresses for giving or sending any notice provided for or required
in terms\ greement, provided that either Party shall be entitled to substitute such other
address or facsimile number, as may be, by written notice to the other:

a) Transnet
0] For legal notices: [e]
Fax No. [e]
Attention: Legal Counsel
(i)  For commercial matters: [e]
Fax No. [e]
Attention: [e]
b) The Service Provider
(i) For legal notices: [e]
Fax No. [e]

Attention: [e]

(i)  For commercial matters: [e]
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Fax No. [e]
Attention: [e]
26.2 Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by

27

28

29

26.3

facsimile.

Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or

b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMENT

27.1

27.2

\
The Parties hereby confirm that the Agreement oon %utes the whole and only agreement
between them with regard to the subject matter of ement.

The Parties hereby confirm that the Agreeme s all other agreements which exist or may

have existed in any form whatever betwee
the Agreement, including any annex &J

hereto. (J

7 with regard to the subject matter dealt with in
pendices, schedules or Work Order(s) appended

AMENDMENT AND CHANGE CO L

28.1

28.2

Any requnrement for a ment or change to the Agreement or to a Work Order shall only be
valid if it is in wi ned by both Parties and added to the Agreement as an addendum
hereto.

In the engn arties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).

GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and Is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warrantles, or other terms and conditions, either Party may seek to have the matter determined in
accordance with clause 25 [Dispute Resolution] above.
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30 COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same Instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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