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Section 1

MOTICE TO BIDDERS

(Juotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Post ar Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Councit
Ground Floor Inyanda House 1
21 Wellington Road
Parktown
Johannesburg 2001

Tender Box

i Responses to RFQ

Responses to this RFQ must not include documents or referenceelating to any other quolation or

proposal. Any additional conditions must be embodied in an accampanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Governfent’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to d@ business with local business enterprises who share these
same values. Transnet will accordingly @llow @ preference” 1o companies who provide a B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.
2.1 B-BBEE Scorecard and Rating
As prescribed in terms ®hthe, Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulationsf Respondents are to note the following:

« Proposals will betevaliiated on price which wili be allocated 80 points and preference which will

he allocated 20\poifits, dependent on the value of the Services

e The 89/20 preference point system applies where the acquisition of the Services will be less

than/R1 0GC 000.C0.

s If thed80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,

the RFP will be cancelled
In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued hy:
a) Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or
b} Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:

¢) Large Enterprises [i.e. annual turnover greater than R35 million}:

Respondent’s Signature Date & Company Stamp
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@ Rating level based on all seven elements of the B-BBEE scorecard
d)  Qualifying Small Enterprises — QSE {i.e. annuai turnover between R5 million and R35 miliion]:
o Rating based on any four of the elements of the B-BBEE scorecard
e} Exempted Micro Enterprises — EME [i.e. annual turnover fess than R5 million]:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4}, any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME,

e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

e Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence tc qualify as an EME would be a certificate (which may be in the form
of a letter) from an auditor or accounting officer or a certificate froni'g, Verification Agency
accredited by SANAS. The certificate must confirm the @empany's turnover, black
ownership / black female ownership and B-BBEE status leveh

Respondents are required to furnish proof of the above [fo Transnetl. [l.e. a delailed scorecard as
stipufated above in respect of Large Enterprises and QSEs, apa.gertificate in respect of EMEs].

Transnet wili accordingly allocate a maximum of 28 [twenty] peints in accordance with the
80/ 20 preference point system prescribed ingthe) Preferential Procurement Policy Framework Act
{PPPFAY, Act 5 of 2000 and its Regulationsste theé Respondent’s final score based on an entity's B-
BBEE scorecard rating. /Refer Annexure A for further details].

N.B. Failure to submit a B-BBLE certificate, which is valid as at the Closing Date of this RFP, will

result in @ score of zero being allocatederB-BBEE.

[Refer Section 4, Vendor Apifieation Form, for Returnable Documents required]

3 Communication

a) Respondents are wWamed thel a response will be liable for disquaiification should any attempt be
made by a Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet

in respect of this RFQ between the closing date and the date of the award of the business.

b A Respondentymay, however, before the closing date and time, direct any written enquiries relating

to the RFGtoethe following Transnet employee:
Name: Ms Princess Ngubo Mr Kevin Nothiing

Ematl: princess,naubon@iransnet.net 083 357 23%0

¢y Respondents may alse, at any time after the closing date of the RFQ, communicate with the
Secretariat of the Tramsnet Freight Rail Acquisition Council on any matter relating to its RFQ
response:

Teiephone G11 544 9486 Fax 011 774 9760

Email prudence.nkabinde@transnet.net

Respondent's Signature Date & Company Stamp
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Tax Clearance

The Respondent’s original valid Tax Clearance Certificate musi accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

VAT Registration

The valid VAT registration number must be stated here: [if applicabiel.

Legal Compliance

The successful Respondent shali be in full and complete compliance with any and all applicable national

and lacal laws and regulations.

Changes to Quotations

Changes by the Respondent to its submission will not be considered afterthe dosing date and time.

Pricing

All prices must be quoted in South African Rand on a fixed pricd basis,jexcluding VAT.

Prices Subject to Confirmation

Prices quoted which are subject to confirmation will nelybe cohsidered.

Megotiations

Transnet reserves the right to undertakegboststender negotiations with selected Respondents or any

number of short-tisted Respondents.

Binding Offer

Any Quotation furnished pursgante this Request shall be deemed to be an offer. Any exceptions to this

statement must be dlearly, and oecifically indicated.

Disclaimers

Transnet is not gbmmitted™o any course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotation.in respaiise to it Please note that Transnet reserves the right to:

® modifythe REQ's goods / service(s) and request Respondents to re-bid on any changes;

® réject any Quotation which does not conform to instructions and specifications which are detailed
ferein;

® disqualify Quotations submitted after the stated submission deadline;

® not necessarily accept the lowest priced Quotation;

® reject all Quotations, if it so decides,

® place an arder in connection wilh this Quotation at any time after the RFQ's closing date,

® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

® solit the award of the order/s between more than one Supplier/Service Provider; or

® make no award at all.

Respondent’s Signature Date & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious breach of faw during the preceding 5 {five] years, including but net limited to breaches of the
Competition Act 82 of 1998. Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that Jwe

have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,
including but not limited to a breach of the Competition Act, 8% of 1998, by a court of law, tribunal or
cther administrative body. The type of breach that the Respondent is required to disclose excludes

refatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, Ifwe acknowledge that Transnet SOC {4dweeserves the right to exclude any Respondent
from the bidding process, showld that person or entity have been found guilty of a sericus breach of law,

tribunal or regulatory obligation.
i3 EVALUATION CRITERIA

i4 TRANSNET WILL UTILISE THE FORLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING A SUPPLIER/SERVICE PROVIDER, IF SO REQUIRED:
“ Administrative responsiveness=Completeness of response and refurnable documents
@ Substantive responsiveness — Brequalification criteria, if any, must be met
® Weighted evaluation based on 80/20 preference point system:
- Pricing afidyprice basis [firm] - whilst not the sole factor for consideration, competitive pricing

and gverdll level of unconditional discounts® willt be critical

Transnebwwill utiiise the following formula in its evaluation of Price:

e fge

PS80 {1 -—

Where;

Pe = Score for the Bid under consideration
= = Price of Bid under consideration
P = Price of lowest acceptable Bid

- B-BBEE status of company

: Only unconditional discounts will be lakern info account during evalvalion. A discount which has been offered

conditionally will, despite not being taken inko account for evaluation puiposes, be implemented witen payment Is
effected.

Respondent's Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below; ffefete colummn thal is not applicalie]

B-BBEFE Status Level NMumber of points
of Contributor {80/ 20 system}
i 20
2 18
3 16
4 12
5 8
& &

7 4

3 2

Non-compliant 0
contributor

Validity Period

Transnet desires a validity period of 90 days from the closing date of this RFQ.
This RFG is valid until

Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

Company Registration

Registration number of company,/ CC,

Registered name of company /.C.C

Disciosure of Prices Quoted

Respondents miist dndicate here whether Transnet may disclese their quoted prices and cenditions to

other Respofidents:

ves | nol

ReturnableDocuments

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below,

a) Respondents are required to submit with their Quotations the mandatory Returnable
Documents, as detailed below.

Failure fto provide all these Relurnable Documents wifl result in a Respondent’s
disqualification. Respondents are therefore urged fo ensure that all these Documents

are refurned with their Quotations.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm 4

[Yes or Mol in the table baiow:

missian of these mandatory Returnabie Documents by so indicating

Returnable Documents

Submitted
[Yes or Noj

SECTION 1 : Notice to Bidders

Valid B-BBBE Verification Certificate[RSA Large Enterprises and QSEs] Note:
fallure o provide a valid B-BBEE Verification Certificate at the
closing date and time of the tender will result in an automatic
score of zero being allocated for B-BBEE scorecard

- Valid B-BBBE Certificate from auditor, accounting officer or SANAS
accredited Verification Agency [R5A EMEs]
Note: faiiure to provide a valid B-BBEE Verilication Cerlificate at the closifgedate
and time of the tender will result in an automatic scere of zero
being allocated for B-BBEE scorecard

SECTION.2:-QUOTATION FORM

by In addition to the requirements of section (a} above, Respondents are further required to submit

with thelr Quotations the following essential Returnahble Documents as detailed below.

CiFailure to provide all these ReturnabieyDecuments may resuft in a Respondents

disqualification. Respondents are fherefone urged to ensure that zlif these documents

are refurned with their Quotations.

d) Al Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confipm submisgion of these essential Returnable Documents by so indicating

fYes or Noj in the tablefbelgw:

a\eﬁturﬁaue Rocuments

Submitted
[Yes or Noj

SECTION 3 : Standapd™Ferms and Conditions of Contract for the Supply of Goods
ar Services to Tragsnel

SECTION 4 Vendor Application Form

- A sugned letter from Respondent’s auditor or accountant confirming most
recent annual turnover figures

SECTION 5: Certificate of Attendance

Respondent's Signature

Date & Company Stamp



Transnet Request for Quotation No LSE Pi4-17/14985

Page 8 of 15

Section 2

QUOTATICN FORM
I/We

hereby offer to supply the goads/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

= the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [Section 3

hereof]; and

e any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet shouid ctherwise decide and so inform me/us, this Quetation [and, if
any, its covering letter and any subsequent exchange of correspordencel], Wgether with Transnet’s

acceptance thereof shall constitute a binding contract between TranSnéanchme/us.

I/We further agree that if, after Ifwe have been notified of the agceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery leadstime quoted, Transnet may, without prejudice
to any other legal remedy which it may have, cancellhe order and recover from me/us any expenses

incurred by Transnet in calling for Quotations afresfiand/or having fo accept any less favourable offer.

Price Schedule

I/We quote as follows for the goods required, oft a “delivered nominated destination” basis, excluding

VAT:
PRIy o ) . _ L e Total
e s _ Unit of .y Unit Price .
sk - Description of Gobds o Quantity Price
Mob e RN Measure | T EAR) 1 aag
1 Supply and Deliver Lifting\Equipment
Delivery Lead-Tifoe from date of purchase order : [days/weeks]

Motes to Pricing:

a) AlPriges mitst be quoted in South African Rand, exclusive of VAT

b} To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule couid result in a bid
being disqualified.

¢} Please note that should you have offered a discounted price{s), Transnet will only consider such

price discount{s) in the final evaluation stage if offered on an unconditional basis.

Respondent's Signature Date & Company Stamp
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Section 3

STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere 1o the Standard Terms and Conditions for

the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent

find any condition(s) unacceptable, it should indicate whichk condition(s) is/are unacceptable and

offer an alternative{s). A Quotation submitted by a Respondent will be subjected to review and

acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business,

20

21

22

SOLE AGREEMENT

Unless otherwise agreed in writing, these terms [Terms and each Term] and Jransnet’s purchase order(s)
[Order or Orders] represent the only conditions upon which Transnet, SOC Lid [Transnet] procures
goods or services specified in the Grder [collectively, the Products] fromibe pegon to whom the Order is
addressed [the Supplier/Service Providerl. Transnet does not aceept @ny other conditions which the
Supplier/Service Provider may specify, unless otherwise agreed 1 by Thansnet in writing. In the event of

any inconsistency between these Terms and any Order, these Terms shall take precedence.

CONFORMITY WITH ORDER

Products/Services shall conform strictly with the Order, /The Supplier/Service Provider shall not vary the
quantities specified and/or the specification, iffany, stipulated in the Order, without the prior written
consent of Transnet. The Sunplier/Service ProWidep warrants that the Products/Services shall be fit for their

purpose and of satistactory quality.

DELIVERY AND TITLE
21.1 The delivery dates and addPfesses,are those in the Order. Time shali be of the essence in respect of

the Supplier's/Service rovider’s obligations under the Qrder.

21.2 The Suppilier/Service, Providerwill not be excused for delay in delivery or performance except due to
circumstancessautside its control and then only subject to the Supplier/Service Provider having
notified Transnét in writing on becoming aware of such circumstances. Transnet may terminate an
Order, gAwhale gr in part, without incurring any labitity to the Supplier/Service Provider If such a

delay begomes, in Transnet's absolute apinion, significant.

PRICE ANDBPAYMENT

22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Inveice], supporting documentation and
month-end  statement from the Supplier/Service Provider, Tax Invoices plus supporting

documentation shall be posted to the address shown in the Order,

22.2 Payment of the Suppiier’s/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty] davs from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing. Transnet shail arrange for payment of such Tax Invoices and any pre-authorised
additional expenses incurred, provided that the authorised expenses are supported by acceptable

Resnondent’s Signature
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documentary proof of expenditure incurred [where this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges,

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products/Services or any written material provided to Trensnet relating
to any Products/Services or pursnant to an Order heing a viclation or infringement of any third party's
contractual, industrial, commercial or intellectual property rights including but net limited to any patent,
registered design, design right, trade mark, copyright or service mark on any application thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and hold it harmiesSiom any and all losses,
liabilities, costs, claims, damages and expenses [including any legal fees] arising directly or indirectly from
such allegation or claim provided that this indemnity shall not apply where the allegation or claim arises
solely as & result of the Supplier/Service Provider following a design or prages&originated and furnished by

Transnel. The Supplier/Service Provider shall either
a} procure for Transnet the right to continue using the infringing Products; or
by modify or replace the Products/Services so that they become non-infringing,

provided that in both cases the Products/Services shallentinueto meet Transnet’s requirements and any
specifications stipulated in the Order. Should neither option be possible, the Supplier/Service Provider may
_remove, w:th Transnets pnor wrﬁ:en consent such Pwducts/Semces and w;] pay to Transnet a sum
Vequ valent to the pu;"chase price. If Transnet refuses to give such conse-nt the Suppi;er/%er\f ice Prcwdef .
shall have no liahility in respect of anyycontinued use of the infringing Products/Services after

Supplier's/Service Provider's prior written, request to remove the same.

24 PROPRIETARY INFORMATION
All information which Transhetdhas gdivalged or may divulge to the Suppler/Service Provider and any
information relating to Transnet'sVbusiness which may have come into the Supplier's/Service Provider's
possession whilst cagrvingh outt an Order, and the existence of the Order, shali be treated by the
Supplier/Service Provider as confidential information and shall not, without Transnet's prior written
consent, be disalnsedtom@ny third party, or be used or copied for any purposes other than to perform the
Order. This clause @985 not apply to information which is public knowledge or available from other sources
other thén by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
matérigls isslied pursuant to the Order and, pending this, shail protect Transnet’s rights in any such

materials. Such confidential informaticn shall at all material times be the property of Transnet,

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use is trademarks, service marks [whether

registered or not} or Praducts in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part at any time upan at least 7 [seven] days” written
notice to the Supplier/Service Provider, or when there is a change in contral of the Supplier/Service

Provider or the Supplier/Service Pravider commits any serious breach or any repeated or continued

Respondent’s Signature Date & Company Stamp
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material breach of its obligations under these Terms and/or Order or shalt have been gulity of conduct
tending to bring itsell into disrepute, on written notice to the Supplier/Sesvice Provider when such
work on the Crder shall stop.

26.2 Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not ctherwise recoverable by the Suppiler/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and
final satisfaction of any claims arising out of such termination and upon such payment the
Supplier/Service Provider shall deliver to Transnet alt work, including any materials, completed or in
progress. The sum pavable to the Supplier/Service Provider under this clausgywill not in any event
exceed the total amount that would have been payable to the Supplier/Servige Provider had the Order

not been terminated.

26.3 In the event of termination the Supplier/Service Provider must submit alh claims within 2 [two]
months of termination after which time claims will only be met imwhal Transnet considers exceptional

circumstances.

26.4 If the Products are not provided in accordance with an Order, the/Order shalt be deemed terminated
and the Supplier/Service Provider shall compensate Transnet for any costs incurred in obtaining

substitute Products or any damage caused due to the Taltlure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shall be liable for the acts, omissions and defaults of its personnel or agents
who, for the purposes of the Order, shall be treated as if they are the Supplier's/Service Provider's
employees,  The Supplier/Service Provider shall”ensure that any such personnel or agents, whilst on
Transnet’s premises, shail comply with Transnet’s heaith and safety, security and system security rules and

procedures as and where required

28 INSOLVENCY
If the Supplier/Service Previdenshall have a receiver, manager, administrator, liguidator or like person
appointed over all of afyapart of its assets or if the Supplier/Service Provider compounds with its creditors
or passes a resolUtion for,the writing up or administration of the Suppher/Service Provider, Transnet is at
fiberty to tesminate the Order or Orders forthwith, or at its option, to seek performance by any such

appointed/person.

29 ASSIGNMENT
The Supplier/Service Provider shail not assign its obligations under an Order without Transnet's prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowledgement of receipt by the recipient.

Respondent’s Signature Date & Company Stamp
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31 LAW
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shali be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed incorporated by reference in this clause. The reference Lo arbitration shall
not prevent Transnet referring the matter to any Scuth African courts, having jurisdiction, to which the
Supplier/Service Pravider hereby irrevocably submits but without prejudice to Transnet's right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive relief, If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain
an agent for service of process in South Africa and shali give Transnet the name dnd’address of such agent

as such may be amended, in writing, from time to time,

32 GENERAL
Completion or termination of an Order shall be without prejudice to any Térm herein which by its nature
would be deemed to continue after completion or termination, cluding but not limited to clauses 23, 24,
Error! Reference source not found., 25 and Errorl Refergnce source not found.. Headings are
included herein for convenience only. If any Term herein be held ilfegal or unenforceable, the validity or
enforceability of the remaining Terms shall not be affedfed. No'ailure or delay by Transnet to enforce any
rights under these Terms will operate as & waiver thereégf by Transnet. Al rights and remedics available to
either party under these Terms shall be in addition to, Rot to the exclusion of, rights otherwise available at

faw.

33 COUNTERPARTS
These Terms and conditions may be'signed in any number of counterparts, all of which taken together
shall constitute one and the sameSimstsument. Any party may enter into this agreement by signing any

such counterpart.

Respondent’s Signature Date & Company Stamp
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet S0C Ltd will recognise no claim for relief based on an
atlegation that the Respondent overlocked any such condition or failed te properly

take it inte account for the purpose of calculating quoted prices or otherwise,

SIGNED at on this day of 20

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE
NAME:
DESIGNATION:

REGISTERED NAME QF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact person: [Flease complete]

Name

Designation

Telephaone
Cell Phone

Facsimile

Emall

Website

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to
TIR-OFFS ANONYMOUS : 0800 003 056

Respondent's Signature Date & Company Stamp
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Section 4

VENDOR APPLICATION FORM

Respondents are to fumish the oflowing documentation and complete the Vendor Application Form below.

i. Original cancelled cheque OR lefter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members {where
applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CM9 [name change]
Certified copy of Share Certificates [CK1/CKZ if CC)

5. Aletter on the company’s letterhead confirm physical andpestaladdresses

Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certificale

Certified copy of valid Company Registratiofl Certificate [If applicable]

o o N o

A signed letter from your auditor or acgfountanthconfirming most recent annual turnover

figures

_Company trading nafg. N

N ”Campany registered name &
Company Regiétration Number or ID Number if 2 Sole Proprietor T i
Form of entity [T Vet Trust ~ Ptyltd  Limited  Partnership  Sole Proprietor
VAT number [if registered] '

Company telephane number

~Company fax number

- Cotmpany emall address

o Company website address el
Bank name ;'”fzf-:-'g' : (. Branch & Branch code

Account holder — _ IR Bank account number

Postal address
Code

PhysicaEAddress _

Respondent’s Signature Date & Company Stamp
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Lode

. Contact person

Designation :
“Telephone e T
Email oo e il
- Annual turnover range [last financial year] <R5m RS-35m >R35m
Does your company provide Products Services Both
Area of delivery National Provincial _ Local
Is your company a public or private entity Public ™ Private

Does your company have a Tax Directive or IRP30 Certificate 188 4 NO

Main product or services [e.g. Stationery/Consulting] L : .:;;:_: g

Complete B-BBEF Ownership Details:

o 2,
a Black o Black women % Disabled Black ownership
ownershio ownership
Does your company have a B-BBEE certificale Yes Ne

- What is your B-BBEE status [Level d to 9 /{Unknown]

. Parttime 5_5_: B

L How many personnel does the firm employ Permanent

IF you are an existing Vendor with Transnel please complete the folfowing.

Transnet contact person
Contact number

Transnet Operating Division

Duly authorised to sign ok andlon behalf of Company / Organisation:

" Name Designation

© Signature Date

Respondent’s Signature Date & Company Stamp
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Transnet General Bid Conditions - Services

fJanuary 2014}

i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this dause, except where the context clearly requires otherwisc:

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.8
1.10

1.11
1.12

Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ,;

Bid Document({s) shall mean a reference to a Request for Proposal or Request for Quotation;
Day shall mean any day other than a Saturday, Sunday or public holiday;

Respondent{s} shall mean a respondent/bidder to a Bid Document;

BFP shall mean Request for Proposal;

RF(Q shall mean Request for Quotation;

RFX shall mean RFP or RF(Q, as the case may be;

Services shall mean the services required by Transnet as specifiedyin %5 Bid Document;
Service Provider shall mean the successful Respondent;

Tax Invoice shall mean the document as required by@Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
Transnet shall mean Transnet SOC Ltd, a State'©@wned Company; and

VAT shall mean Value-Added Tax in ternds of the Value-Added Tax Act, 89 of 1991, as may be

amended from time fo time.

P GENERAL

All Bid Documents and subsequent contracts,and orders shalt be subject to the following general conditions

as taid down by Transnet and arefdo béstiictly adhered to by any Respondent to this REX.

3 SUBMISSION OF BID DQUUMENTS

3.1

3.3

A Bid, which shall herginaftes include reference to an RFP or RFQ, shall be submitted to Transnet no
later than thé clesing date and time specified in accordance with the directions issued in the Bid
DocumenteyLataBids will not be considered.

Rids shall'de delivered in a sealed envelope in accordance with the instructions indicated in the Bid

Doctments with the Bid number and subject marked on the front of the envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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10

4.3 Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the REX.

8ID FEES

51 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting their

Bid will be considered.

VALIDITY PERIOD

6.1 Respondents must hold their Bid valid for acceptance by Transnet@l amy tinle within the requested
validity period after the cosing date of the RFX.

6.2  Respondents may be requested to extend their validity pefiod fag avspedified additional period. In
such instances, Respondents will not be alfowed to change apy aspect of their Bid, unless they are
able to demonstrate that the proposed change(s) is as a direct and unavoidable consequence of

Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested o attend (1) & siteWwisitywhere it is considered necessary to view the site
prior to the preparation of Bids, or {ii) an RPChriefing session when Transnet deems it necessary to provide
Respondents with additional informaticnirelevant to the compilation of their Bids. When such visits or
sessions are indicated as compuisory,listhe Bid Document, Respondents are obliged to aftend these

meetings as failure to do so will pesult invtheir disqualification.

CLARIFICATION BEFORE THE CLOSING DAYE

Should clarification be4eguiréd on any aspect of the RFX before the dosing date, the Respondent must

direct such queries i thé contact person identified in the Bid Document.

COMMUNICATICNAFTER THE CLOSING DATE

After the,closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Coundil.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acguisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent{s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disquatified.
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Transnet General Bid Conditions ~ Services
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11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedutes / documents will result in disqualification. Failure to submit cother

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1  If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a)

k)
c)

d)

enter into a formal contract when calied upon to do so within such period as Transhet may
specify; or

accept an order in terms of the Bid;

furnish satisfactory security when called upon to do so for the fulfiment of the contract; or

comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to anyfothén legal remedy which it may have,

proceed to accept any other Bid or, if it is necessary to do ', cafi for Bids afresh, and may recover

from the defaulting Respondent any additional expense incurred by Transnet in calling for new offers

or in accepling a less favourable offer.

12.2  If any Respondent, who has submitted a Bid andfer concluded a contract with Transnet [hereinafter

referred to as the Service Provider], orfin the tapacity of agent or subcontractor whe has been

associated with such Bid or contract:

a)
b)

<)

d)

e)

)]

has withdrawn such Bid after theladvertised date and hour for the receipt of Bids; or

has, after having been netified of the acceptance of its Bid, failled or refused to sign a contract

when called upon 1o de.solin terms of any condition forming part of the Bid Documents; or

has camried ouf @nygConiract resulting from such Bid in an unsatisfactory manner or has

breached any condition@r such contract; or

has offered, promiséd or givers a bribe in relation to the obtaining or the execution of such

contralt; gr

has actedhifi 2 fraudulent or improper manner or in bad fatth towards Transnet or any

government depariment or towards any public body, company or person; or
fras made any misleading or incorrect statement either

(i} in the affidavit or certificate referred to in dause 18 [ANotice o Unsuccessfid

Respondents], or
{(H) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
@ it made the statement in good faith honestly believing it to be correct; and

@ nefore making such statement, it tock all reasonable steps to satisfy itself of is

correctness; or

caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which couid not be recovered from the Service Provider;

has litigated against Transnet in bad faith;
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i} has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
i) has been included as a company or person prohibited from doing business with the public

13

i4

i5

16

sector on Nationa! Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enferprise or company
{including any directors] shall, subject to dause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose degisien shall be final.

12.4  Any disqualification [Blacklisting? imposed upon any person or enterpfise’gr company, may also
apply to any other enterprise under the same or different names of disgualified persons or enterprise
or company [or associates thereof] and may also be applied to apy agent or employee of the person

oF enterprise or company concemed.

CURRENCY

All monetary amounts referred to in 2 Bid response must bejin Rand, the currency of the Republic of South

Africa [ZAR], save to the extent specifically permitted infthe RFX.

PRICES SUBJECT 7O CONFIRMATION
14.1  Prices which are quoted subject to confirmationrwill not be considered.

14.2  Firm prices quoted for the duration of anyWesulting order and/or contract will receive precedence over

prices which are subject to fluctuation if this is in Transnet’s best inferests.

ALTERATIONS MADE BY THE'RESPONDENT TO BID PRICES

All alterations made by the Hesponsent to its Bid price(s) prior to the submission of its Bid Documents must
be dore by deleting the incokrect fiqures and words where required and by inserting the correct figures and
words against the itefns coneaned. All such alterations must be intialled by the person who signs the Bid
Documents.  Failure Mo obBerve this requirement may result in the parficular item{s} concerned being

excluded in the matter.of the award of the business,

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be

stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost thaf is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting confract or order.

16,3 The Respondent who desires to avail itself of the aforementionad facility must at the time of bidding
furnish the information called for in the Exchange and Remiftance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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17

iB

i9

20

16.4

16.5

6.6

The South African Reserve Bank’s approval is required before any foreign currency payments can be

made to or on behalf of Respondents.

Transnet will not recognise any claim for adjustment of the order andfor contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure corepliance

with the contract and Value-Added Tax Act no. 89 of 1951 [VAT Act].

ACCEPTANCE OF BID

17.%
17.2
17.3

17.4

Transnet does not bind #self to accept the lowest priced or any Bid.
Transnet reserves the right to accept any Bid in whole or in part.
Lipon the acceptance of a Bid by Transnet, the partics shall be boundy these General Bid Conditions

and any contractual terms and/or any schedule of “Special Conditions?, ortgtherwise which form part

of the Bid Documents.

Where the Respondent has been informed by Transnet per fax message or emall of the acceptance of
its Bid, the acknowiedgement of receipt transmitted $hall be Tegarded as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shail be advised in_ariting that their Bids have not been accepied as soon as

possibie after the dosing date of the Bid. On award of business to the successful Respondent all unsiccassful

Respondents shall be informed of the name of thesSuccessful Respondent and of the reason a5 fo why their

Bids have not been successful.

TERMS AND CONDITIONS OF CONTRACT

8.1

19.2

The Service Providef shall ‘adhere to the Terms and Conditions of Contract issued with the Bid
Documents, fogetherwith @ny schedule of “Special Conditions” or otherwise which form part of the

Bid Documenis.

Should thepRespondent find any conditions unacceptable, & should indicate which conditions are
unacceptable™@md offer amendments/ alternatives by written submission on its company letterhead.
Anvisuch suBmission shall be subject to review by Transnet's Legal Counsel who shall determine

whetherghe proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

201

20.7

20.3

The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of “Special Conditions” which form part of the 8id Documents.

The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet's lefter of award / intent,

subject to all additional amendments andfor special conditions thereto as agreed to by the parties.

Should Transnet inform the Respondent that a formal contract wili be signed, the abovementicned
documents together with the Respondent’s Bid respense [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet's Lelter of Acceptance/Intent, shal

constitute a binding contract until the final contract is signed,
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created hy the acceptance of a Bid. The
domicifium citandi et execufandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shail agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A fareign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of Scuth Africa who s
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract.

IDENTIFICATION

Tf the Respondent is a company, the full names of the directors shall be stated in the Bid. If the Respondent
is a close corporation, the full names of the members shall be stated ifintha\Bid¢'Tf the Respondent is a
partnership or an individual trading under a trade name, the full names ef respartners or of such individual,

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

23.1 The successful Respondent, when called upon to«€o soNshall provide security to the satisfaction of
Transnet for the due fulfilment of a contract ogorder. Such security shall be in the form of an
advanced payment guarantee JAPG] and/gr a performance bond [Performance Bond], as the case
may be, to be furnished by an approyéd bank, biilding society, insurance or guarantee corporation
carrying on business in South Africa.

232 The security may be applied in whale or part at the discretion of Transnet to make good any loss or
damage which Transret may indur imgonsequence of a breach of the contract or any part thereof.

23.3  Such security, if required; shail be'an amount which will be stipulated in the Bid Documents.

73.4 The successful Respbngent shéli be required to submit to Transnet or Transnet’s designated official
the specified securityidocurnent(s) within 30 [thirty] Days from the date of signature of the contract.
Failure to retdn the Seeurities within the prescribed time shall, save where prior extension has been
granted, entitlé Trag@net without notice fo the Service Provider to cancel the confract with immediate

effect.

23.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service

Providerin relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete iems for which i does not wish 1o tender.

VALUE-ADDED TAX

25.1  In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
gucted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2  Inrespect of foreign Services rendered:
a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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26

27

) the Service Provider's Tax Invoice(s) far the local portion only [i.e. the "commission” for the

Services rendered locallyl must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26,1

26.2

Methed of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shail be based.

b) However, in addifion to the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the termsdhatwill be applicable to its
alternative offer{s) and the financial merits thereof will gbe evaiuated and taken into

consideration when the Bid is adjudicated.

d} The Responcdent must, therefore, in the first instance, tender strictly in accordance with clause
26.1a) above. Failure to comply with clause 26.1la) aboveimay preclude a Bid from further

consideration.

NOTE: The successful Respondent [the Service Prewider], where applicabie, shall be required to
furnish a guarantee covering any advance payiments, as set out in clause 23 above [Contractual

Securities]
Conditional Discount

Respondents offering prices which are Subject to a conditional discount applicable for payment within
a spedific period are to note that the conditional period will be calculated from the date of receipt by
Transnet of the Service ProviderSsmionth-end statement reflecting the refevant Tax Invoice(s) for
payment purposes, provided thésganditions of the order or contract have been fulfilled and the Tax
Invoice is correct in ali réspectsrin terms of the contract or arder. Incomplete and/or incorrect Tax
Invoices shall be réturnéd, and the conditional discount period will be recalculated from the date of

receipt of the gofrect decumentation.

DELIVERY REQUIREMENTS

27.%

27.2

27.3

Period Contracts

Tewilhie a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short natice for immediste delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to mest the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required o meet the emergency putside the contract if immediate

defivery can be offered from any other source. The “7otal or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, uniess notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is reguired to tender for the Services

strictly in accordance with the specifications supplied by Transnet.

Copyright

Copyright in plans, drawings, diagrams, specifications and documentsecompiled by the Service
Provider for the purpose of contract work shall be governed by the Infellectual Property Rigits section

in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

291

29.2

29.3

294

Bids submitted by foreign principals may be forwarded direetlysby the principals or by its South
African representative or agent to the Secretary of the Aoguisiticn Council or to a designated official

of Transnet according to whichever officer is spegificd) in th@bid Documents.

In the case of a representative or agent, weitten proof must be submitted to the effect that such
representative or agent has been duly authorised o act in that capadity by the principal. Failure to

submit such authorisation by the representative Gr agent shall disqualify the Bid.

When legally authorised to preparg and stibfmit Bids on behalf of their principals not domiciled in the
Republic of South Africa, représentafives or agents must compile the Bids in the names of such

principals and sign them orybehaifof the latter,

South African representativés oryagents of a successful foreign Respondent must when so required
enter inte a formal ¢ontract iNfthe name of their principals and must sign such contract on behalf of
the latter. In every sueh chse a legal Power of Attorney from their principals must be furnished to
Transnet by ghe South African representative or agents authorising them to enter into and sign such

contract.

aj) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
gittside the Republic for use within the Republic] of the Uniform Rules of Courl: Rules
requlating the conduct of the proceedings of the several provincial and local divisions of the

Supreme Court of South Africa.

#)] The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents,

C) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering inte and signing of a contract with Transnet,
a certified cony thereof should be furnished.

dy The Power of Attorney must authorise the South African representative or agent to choose the

dormicilium citandi et executandi as provided for in the Terms and Conditions of Contract.
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29,5 I payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic

funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in

South Africa, in which case the name and branch of such bani shall be furnished; or

b) funds are to be transferred to the credit of fts South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMERNT

Should a conflict arise between these General Bid Conditions and the Bid Document issued, the conditions

stated in the Bid Document shall prevail,

ao0nld000co00
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Standard Terms and Condilions of Contract
Services [January 2014]

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order induding such special conditions as may be

applicable, and any terms in the associated Bid Documenis, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words og phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requireg otherwise:

2.1
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and is associated schedulesWand/or annexures and/or
appendices, including the Work Order{(s), specifications fog the Services and such special
conditions as shall apply to the Agreement, together with the General Tender Conditions and any
additional provisions in the associated bid documents tendesed®y the Service Provider [as agreed
in writing between the Parties], which collectively and exclusively govern the provision of Services

by the Service Provider to Transnet;

Background Inteflectual Property means alt Intetlectual Property introduced and required by
either Party to give effect to their obligations ynder the Agreement owned in whole or in part by
or ficensed to either Party or their [@ffiliates prior to the Commencement Date or developed after

the Commencement Date othepwise plrsuant to the Agreement;

Business Day{s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed in South Afriea;
CommencementDate means [#], notwithstanding the signature date of the Agreement;

Confidential Informiafion means any information or other data, whether in written, oral,
graphic ofin amy gther form such as in decuments, papers, memeranda, correspondence,
notebookshi€porks, drawings, diagrams, discs, articles, samples, fest results, prototypes, designs,
plang, formula®, patents, or inventor’s certificates, which a Party discloses or provides to the other
parth intentionally or unintentionally, or as a result of one Party permitting the representative of
theother Party to visit any of its premisesi, or which otherwise becomes known o a Party, and

which is not in the public domain and includes, without ¥miting the generality of the term:

a) information refating to methods of operation, data and plans of the disclosing Party;

B} the contents of the Agreement;

C} private and personal details of employees or clients of the disdosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the disciosing Party relating

to its existing and planned future business activities;

Darm 2 f 3



Standard Terms and Conditions of Contract
Services [January 2014]

2.7

2.8

2.9

2,10

211

2.12

£) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disciosing Party to maintain the confidentiality of such information;

)] information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes;

) Copyright works;

9] commerdial, finandal and marketing information;

I data concerning architecture, demenstrations, tools and 4echnigues, processes, machinery

and equipment of the disdosing Party;

m) plans, designs, concepls, drawings, functiofial and “techmical requirements and
specifications of the disclosing Party;

n} information concerning faults or defects in_goads, equipment, hardware or software or the

incidence of such faults or defects; and

0} information concerning the chargesifees and / or costs of the disciosing Party or its
authorised Subcontractors, ok, their methods, practices or service performance levels

actually achieved;

Copyright means the right i) expressions, procedures, methads of operations or mathematical
concepts, computer prografivegdes, compllations of data or other material, Hterary works, musical
works, artistic works, seufithrecordings, broadcasts, program carrying signals, published editions,
phetographic works, “r dinematographic works of the copyright owner to do or to authorise the

doing of certain acts'specified in respect of the different categories of works;

Befault means_any breach of the obligations of efther Party [including bub not limited to
fundamenftal Preach or breach of a fundamental term] or any Default, act, omission, negligence or
statepiéng offeither Party, its employees, agents or Subcontractors in connection with or in
refatiohdo the subject of the Agreement and in respect of which such Parly is liable to the other;
Dealiverable(s) means any and all works of authorship, products and materials developed,
written, preparcd, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monapoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circutts;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to fime;

Foreground Intellectual Property means all Intellectual Property developed by either Party

purstant o the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2.25
2.26

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Infellectual
Property and its exploitation as well as ali other Confidential Information generally relating to
ransnet’s field of technology, Including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidigries, divisions, business

units, successars-in-titie and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, cnegihe [atterhave proceeded to grant,

and includes a right granted for any inventions, products of Precasses in alt fields of technology;

Permitted Purpose means any activity or process to béyundeftaken or supervised by Personnel
or employees of one Party during the term of the Agreement, for which purpose authorised
disclosure of the other Party's Confidential Informatiofiyor Intellectual Property is a prerequisite in

order to enable such activity or process to be accomplished;

Personnel means any partner, employee, agent, consultant, independent assodiate or supplier,
Subcontractor and the staff of such Subtentractor, or other authorised representative of either
Party;

Purchase Order(s} means official orders issued by an operating division of Transnet to the

Service Provider for the provision af Services;

Service(s} means [®] dhe Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s) inderms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance
indicatord and performance standards relating to the Services to be provided by the Service

Proviger:

SfiBeohtract means any contract of agreement or proposed contract or agreement between the
Sérdice Provider and any third party whereby that third party agrees to provide to the Service

Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at nc expense to Transnet,

and usad by the Service Provider in the performance of the Services;

Tax Invoice mecans the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.25

2.30

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark appiications and ncludes any sign or
iogo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking,

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1591, as may
be amended from time to time; and

Work Order(s} means a detailed scope of work for a Service required By Transnet, including
timeframes, Defiverable, Fees and costs for the supply of the Service tofltansnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1

3.2

3.3
3.4
3.5

4.1

4.7

4.3

4.4

4.5

Clause headings in the Agreement are included for ease of reférence only and do not form part of
the Agreement for the purpases of interpretation or forfany othier purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such

Party having or being deemed to have structured,or drafted such provision.

Any term, word, acronym or phrase used indthe Agreement, other than those defined under the
clause heading “Definitions” shall be give@Nls plain English meaning, and those ferms, words,
acronyms, and phrases used in the Agreement will be interpreted in accordance with the generally

accepted meanings accorded thereto.
A reference to the singular incgrporates a reference to the plural and vice versa.
A reference to natural personstincarporates a reference to legal persons and wice versa.

A reference to a particflar gender incomorates a reference to the other gender.

NATURE AND SCOPE

The Agreem@itis ai agreement under the terms and conditions of which the Service Provider will
arrange for e provision to Transnet of the Services which meet the requirements of Transnet,
the délivery ofgwhich Services is controlled by means of Purchase Orders to be issued by Transnet

apdhexeCuted by the Service Provider, in accordance with the Agreement.

Sitell Purchase Orders shall be agreed between the Parties from time to time, subject to the terms

of the relevant Work Order{s].

Fach properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 fAmendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mulually agreed, whether the amendment is acceptable.

Insofar as any ferm, provision or condition in the Work Order(s) conflicts with a ke term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or cendition in this Master Agreement shall prevail, unless
such term or provision or candition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

2.1

5.2

6.1

6.2

5.3

Time wilt he of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause i it is unable to meet such obligation
within the time reguired as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

Nothing i the Agreement will constitute or be deemed to constitute a patinership between the
Parties, or constitute or be deemed to constitute the Parties as agenls or employees of one

another far any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authorityto eater ifito an agreement in the
name of the other; or give any warranty, representation or Uingeraking on the other's behalf; or
create any liability against the other or bind the othey§ creditip any way or for any purpose

whatsoever,

WARRANTIES

The Service Provider warrants to Transnet thai:

aj it has full capacity and authority/to entér #ito and to perform the Agreement and that the

Agreement is executed by a duly atithorised representatives of the Service Provider;

b) it will discharge its obligations under the Agreement and any annexure, apbendix or

schedule hereto with all 'due skill, care and diligence;

c) it will be solely regponsible’for the payment of remuneration and associated benefits, if
any, of its Pafsonhel and for withholding and remitting income tax for its Personnel in

conformantewithany applicable faws and reguiations;

d} it will_procuire ligences for Transnet in respect of afl Third Party Material defailed in the
Wafk Qrderfs), and will procure the right for Transnet to take such copies [in whole or in
partliof sfich Third Party Materials as it may reascnably require for the purposes of back-

upfemarchiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credils or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order,

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deiiverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will al its expense remedy any such non-

conformance as soon as possible hub in any event within 30 {thirty] days of notification by
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6.4

6.5

6.6

6.7

5.8

6.9

6.16

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled fo employ a third party to do so in
place of the Service Provider and any excess charges or cosls incurred by Transnet as a result

shali be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.
The Service Provider will not be fable to remedy any problem arising from or caused by any

madification made by Transnet to the Deliverables, or any pait thereof, without the prior approval

of the Service Provider,

The Service Provider shall advise Transnet of the effects of any stegs proposed by Transnet
purstiant to clause 6.5 above, including but net limited to any cost implications or any disruption
o delay in the performance of the Services. The Parties agree thal any changes to the Services,
including the charges for the Services or any timetables for deliveryof the Services, will be agreed
in accordance with the change control procedure, as set owt in dause 29 fAmendment and

Change Control],
The Service Provider warrants that:

a} it has, using the most up-to-date softwate @vailable, tested for [and deleted] all commonly
known viruses in the Materials and forall yiruses known by the Service Provider at the date

of the relevant Work Order; and

B} at the time of delivery to Transnat, the Materials do not contain any rojan horse, worm,
logic bomb, time bomb, backidoor, frap door, keys or other harmful components.

The Service Provider agrees that, in the event that a virus is found, it will at its own expense use

its best endeavours to assist Teansnet in reducing the effact of the virus and, particularly in the

event that a virus caubes ioss uf operational efficiency or loss of data, to assist Transnet to the

same extent to mitigatelsuchriosses and to restore Transnet to its original operating efficiency.

The Service Provider Spdertakes to comply with South Africa’s general privacy protection in terms
of Section 44%f,the Bill of Rights in connection with the Agreement and shall procure that its
Personnéhshiall chserve the provisions of Section 14 [as applicable} or any amendments and re-

enagiments theéreof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
avant of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possibie, and that
the Service Provider shall ensure that it has appropriate, tested and documented rccovery

arrangements in place.

In compliance with the National Railway Safety Regulalor Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule @ hereto, and shall
thoreby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Suhcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related adclivities,

inciuding the coordination of such activities across all parts of its organisation.
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7

TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above.

Subject to clause 14 /[Service Provider’s Ferspnnel], Transnet agrees {6 provide the Service
Provider or its Personnel such accass to and use of its facilities as is necessary to allow the Service

Provider fo perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:

ay respond promptly to all complaints and enquigies fromTransnet;

b) inform Transnet immediately of any dispt@erncomplaint arising in relation to the provision
of the Services;

) conduct s business in a professional manner that will refiect positively upon the Service

Provider and the Service Provifer'siSenvices;

d) keep full records cleatly indicating all transactions concluded by the Service Provider
relating to the performance of the Services and keep such records for at least 5 {five] years

from the date of each\sUeh fransaction;

e} obtain, and ai@ll Gmes maintain in full force and effect, any and all licences, permits and
the like regliired undér applicable laws for the provision of the Services and the conduct of

the husiness andyactivities of the Service Provider;

) obsérve amdensure compliance with all requirements and obligations as set out in the
laboudr andrelated legislation of South Africa, including the Gccupational Health and Safety
ACLB5 of 1993;

6} cofply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h} ensure the validity of all renewable certifications, including but not limited fo its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnel shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any lizbility
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all imes:
ay render the Services and perform all its duties with honesty and integrity;

i) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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d}
e)

9)

h)

i)

k)

m)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;

use its hest endeavours and make every ditigent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agenis and
consuitants, with fairmess and courtesy and respect for their human rights;

practice and promole its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 23 — Eguality and Diversityy,

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to alt enquiries promptly and efficiently. Where the Service Providéns unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the defay and
the reasons therefor and will keep Transnet informed of progress,made regarding the
enquiry;

when requested by Transnet, provide clear and accurdtesafanmation regarding the Service
Provider's own policies and procedures, exciuding Wnow-How and other Confidential
Information, except where a non-disciosure undetaking has been entered into between
the Parties;

not aliow 2 conflict of interest to developsbetweep its own interests [or the interests of any
of its other customers] and the interestSief Transnet;

not accept or offer, nor allow,|induce)or promote the acceptance or offering of any
gratuity, enticement, incentife or gifteEhat couid reasonably be regarded as bribery or an
attempt to otherwise exert undue ipfluence over the recipient;

not mislead Transnet omits officers, employees and stakeholders, whether by act or
QMISSION;

not otherwiséaagt in an unethical manner or do anything which could reasonably be

expected fo damagde’or tarnish Transnet’s reputation or business image; and

immediatelirepbrt to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which 4t becomes aware in connection with Transnet or the provision of Scrvices.

g B-BBEE AN SOCIO-ECONOMIC OBLIGATIONS

9.1 B-BREE Scorecard

a)

b)

Transnet fully endorses and supporis the Broad-Based Black Fcohomic Empowerment
Programme and is strongly of the opinion that all South African business enterptises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BREE Act and proof thereof at the

heginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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9.2

9.3

d

&)

)] a change in the Service Provider's B-BBEE status which is less than what it was at

the time of its appointment including the impact thereof; and

{ii) a corporate or internal restructure or change in confrol of the Service Provider

which has or likely to impact negatively on the Service Provider's B-BBEE status.

Motwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEF data {underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEF status) which
Transnet may reguest on written notice within 30 (thirty) days of such request. A failure to
provide such data shall constitute a Service Provider Default apdimay be dealt with in

accordance with the provisians of clause 19Error! Reference source noi found..

In the event there is a change in the Service Provider's B-BBEE status, ther the provisions

of clause 19Frror! Reference source not found. shall apply.

B-BBEE Improvement Plan

aj

b}

€)

Transnet encourages its Service Providers to comstantly sfrive to improve their B-BBEE
lovels. To this end, the Service Provider undertakes to provide Transnet with a B-BBEE
Improvement Plan ta indicate the extent to Whigh their B-BBEE status will be mairtained or
- of the RFP.

improved over the contract period, as'ger Annexure ;

The Service Provider shall, for the dufation of the Agresment, comply with the B-BBEE

Improvement Plan,

The terms of the B-BBEE Improvement Plan and monetary value of the commitments
thereunder shall not {unlless otherwise agreed in writing) be less or less favourabie than

{the commitments made Bwthe Service Provider in such B-BBEE Improvement Plan.

Supplier Developméntdmplementation Plan

a)

b}

0

d}

in additiad to,the'fipplier Development Plan which the Service Provider provided as part
of its_bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
with a Supplier Development Implermentation Plan [the Implementation Planj setting
put the péture, oxdent and monetary value of the Service Provider's commitmernts which
thesService Provider shall undertake, as well as mechanisms and procedures fo aliow for
actess to information and verification of the Service Provider's compiiance with the
Irmplementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view o agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date

as Transnet may consent to in writing}.

1f the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response o the REP fail to reach
agreernent on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
19Error! Reference source nof found. shall apply.

The Suppliers Implementation Plan shall inciude, but not be limited to TECHAGIOGY Transter;
New 'skills- develapment,. Job - creation, Job- preservation;: Small -business promation and

Rural integration and regional developmert.
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5.4

9.5

€)

The terms of the Implementation Plan's and the monetary value of the commitments
thereunder shall not {(unless otherwise agreed in writing) be less or less favourabie than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

Green Economy/Carbon Footpring

a)

In addition to the Supplier Development and B-BBEE commitmentis that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste

disposal, recycling and energy conservation.

Reporting

aj

b)

o

d)

f)

The Service Provider shall monitor, audit, and record in art a@ditgble manner, its own
implementation and corpliance with the B-BBEE Improvement Plan and the Supplier
Development  Implementation  Plan and provide fhe Qentract Manager with such
information as the Contract Manager may gfeasonably request concerning  the
implementation of the B-BBEE Improvernent(\Plan Jand the Supplier Development

Implementation Plan.

The Service Provider shall, every 3 (thiee¥months from the Commencement Date and
within 7 (seven) days of the end of the galendar month of that 3 (three} months period,
provide Transnet with a report (for menitering purposes only) in respect of each of the

undertakings stipulated in thiss@lause 9.5

Transnet, through its Supplier Development division, shall, every 6 (six) months from the
Commencement Date, Feview and verify the Service Provider’s undertakings stipufated in
this clause with respact™e B-BBEE and Supglier Development commitments, based on the
Service Providet's report,

The Service ProvidersShall attach adeguate proof to enable Transnet to verify compiiance

with the BBBEEImprovement Plan and Supplier Development Implementation Plan,

Post verifieation of the submitted report to Transnet, Transnet shall engage with the
Semite Provider on the findings. The Contract Manager, assisted by the relevant specialist
fram Transnet's Suppiier Development division, must report to the Service Provider at the
eng of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to i, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the exdent, if any, to which the

Service Pravider has not so complied.
Without prejudice to the Transnet’s rights under the Agreement:

(i if the Contract Manager and/or Transnet's Supplier Development specialist
reasonably considers that the Service Provider is net at any time complying with B-
BREE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considerad reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;

Bages 13 AF e
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9.6

h)

(i I such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i} Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/for the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a mesting and negotiate in good faith with a view o
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compiiance.

In the event the Service Provider is found not to have met the, B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improvemend Plan and the Supplier
Developiment Implementation Plan, andfor is found to be fraudulent in submitting the
reports, then Transnet shall impose a non-compliance penalty as provided for in clause 9.6

below or shall be entitied to terminate in terms of clauses 18 angd 45.

For the sake of completion of s contractual obligations, the Service Provider shali be
obliged to complete all the undertakings made Under the B-BBEE Improvement Plan and
the Supplier Development Implementation Plan 3 #0876 months before the Termination
Date.

Penalfies

Non Compliance Penalties:

)]

E

If the Service Provider fails] at ‘anystime, to achieve its commitments under and in
accordance with the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan ("a\MNon Compliance™), the Service Provider shall, subject to Clause
9.6 [Non Comphance, Pegalty Capj, pay a Non Compliance penalty ("Non Compliance
Penalty”) to Transnet Tcrespect of such Non Compliance at the applicable rate ("Applicable

Rate™, as prescribed iy clause 9.6(1) below.

8 Nom Compliance Penalties shall be calcutated as a percentage of the Contract Value
afichaccrue at the Applicable Rate per month until:

{iiy thepdate on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

improvement Plan (as applicable); or if earlier

{iiy  the Agreement being terminated.

Applicable Rates of Mon Compliance Penalties (for Large Enterprises Only}:

b)

In relation to the Supplier Development Implementation Plan, Non Compliance Penaities

shall accrue at the following Applicable Rates:

(i} for the first month {or part thereof), a rate of 0.25% {one quarter per cent);

(i) for the second month (or part thereof), a rate of 0.5% (one half a per cent);

(iiy  for the third month {or part thereof}, a rate of 1.0% (one per cent};

(iv)  for the fourth month {or part thereof), a rate of 1.25% (one and one quarter per
cent); and

(v)  for any period of Non Compliance after the fourth month, a rate of 1.5% {one and a

half per cent).
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It relation to the B-BBEE Improvement Plan, Nen Compliance Penalties shall accrue at the

following Applicable Rates:

{t) for the first month {or part thereof), a rate of 1.0% (one per cent);

(i for the second month (or part thereof), a rate of 1.5% (one and a half per cent);
{iiiy  for the third menth (or part thereof), a rate of 2.0% (two per cent);

{iv)y  for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent);
and

{v} for any period of Non Compliance after the fourth month, 8 rate of 3% (three per

cent).

Mon Compliance Penalty Cap {for Large Enterprises):

)

The maximum amount of the Service Provider's liability te pay Non€ompliance Penalties

under this clause 9.6 shall not exceed:

(i in the case of the Supplier Development Implemestation Plan, 5% {five per cent) of

the Contract Value; and

{ii} in the case of the B-BBEF Improvement Plam™5% (five per cent) of the Contract

Value, (each a Non Compliance Capl

Applicable Rates of Non Compliance Penalties (for Q5Es and EMEs):

e)

f)

In relation to the Supplier Development Tmplementation Plan, Non Compliance Penalties

shall apply annually at the rai@of B.5%one half per cent);

In refation to the B-BBEE Impovement Plan, Non Compliance Penalties shall apply annually
at the rate of 0.5% (one)half per cent).

#Hon Compliance Penalty CapY{for Q5Es and EMEsS):

g}

f)

The maximuni ambunt of the Service Provider's liability to pay Non Compliance Penalties

under thisdClause 8.6 shall not exceed:

in the caseyof the Supplier Development Implementation Plan, 1.5% (one and a haif per
cept) of the Contract Value; and

i, theycdse of the B-BBEE Improvement Flan, 1.5% ({one and a half per cent) of the

gontract Value, {each a Non Compliance Capj.

Mon Compliance Penalty Certificate:

bl

k)

If any Non Compliance Penalty arises, the Contract Manager shall issue a don Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating

the Non Compliance Penalties which have accrued during that period.

A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it

relates, If the Service Provider disputes any of the amounts set out in a Non Compliance

Penalty Certificate:

(1) the dispute shall be resolved in accordance with the provisions of the Agreement;
and

(it} if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant io the Non Compliance Penalty Certificate, then the

Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice,

Payment of Non Compliance Penalties;

i0

11

i Subiect to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be

carried forward to the next period.

m} The Service Provider shall pay the amount due within 10 (ten} daks after receipt of a valid
Tax Invoice from Transnet, failing which Transnet shall, without prejudice to any other
rights of Transnet under the Agreement, be entitled to calffor payment which may be in
any form Transnet deems reasonable and/or appropriate.

)] Should the Service Provider fail to pay any Nops@empliance Penaities within the time
indicated in above (as applicable), Transnet shall be entitled to deduct the amount not paid

by the Service Provider from the account of the Service Provider in the ensuing month.

aj The Non Compliance Penalties set forth in thi\Clause .6 are stated exclusive of VAT, Any

VAT pavable oh Non Compliance Penaliies/will be Tor the account of the Service Provider.

FEES AND EXPENSES

101

10.2

10.3

6.4

In consideration of the provision of the Services, Transnet will pay to the Service Provider the
Fees detailed in the relevant séhedule or Work Order.

Transnet will not be invoiced“erimaterals used in the provision of the Services save for those
materiais [if any] set gtt imhe Work Order and accepted by Transnet or in any relevant Work

Ordar [which will he invéiceddo Transnet at cost].

Unless atherwiselagreéed, in a schedule or Work Order, Transnet will reimburse to the Service
Provider allgréasenable and proper expenses incuired directly and solely in connection with the

provisiorfef e Services, provided that all such expenses:

&} are agreed by Transnet in advance;

b} argincurred in accordance with Transnei™s standard travel and expenses policies;
<) are passed on to Transnet at cost with no administration fee; and

d} will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriste, include VAT as a

separate item.

INVOICING AND PAYMENT

i1

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed

Tax Invoice together with the supparting decumentation as specified in the Work Order appended
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i3

113

114

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

All Fees and other sums payable under the Agreement are exciusive of VAT, which will be payable

at the applicable rate.

Unless oftherwise provided for in the Work Order{s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be mads by Transnet within 30 [thirty] days after date of receipt by Transnet of

the statement together with all valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not i dispute, is not made in
accordance with this clause 11, the Service Provider shall be entitiéd™o ¢harge interest on the
outstanding amaount, at The Stendard Bank of South Africa’s prime‘rate of interest in force, for the

period from the due date of payment until the outstanding amount is, paid.

FEE ADJUSTMENTS

12.1

12.2

12.3

Fees for Services rendered in terms of the Agreement shaliie subject to review as indicated in

the Work Order{s} annexed hereto from tme to time.

Mo less than 2 [twa] months prior to any proposgd Fee adjustment, the Parlies shall commence

negotiations for Fees for the next period gt aSwthepwise indicated and appended hereto.

Should Transnet and the Service Previdenfail o reach an agreement on Fees for the successive
period, either Party shall be entitled to subfit this matter to dispute resolution in accordance with

clause 26 of this Master Agreefent [Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

13.1

13.2

Title te Confidentialinformation

a) Transnet Will Fetain all right, title and interest in and to its Confidential Information and
Backgfound Untellectual Property and the Service Provider acknowledges that it has no
cldim #f any nature in and to the Confidential Information and Background Intellectual
Propertyfthat is proprietary to Transnet. For the avoidance of doubt, all the Service

Bfovider's Background Inteliectual Property shall remain vested in the Service Provider.

b) Transnet shall arant to the Service Provider an irrevocable, royalty free, non-exclusive
ficence to use Transnet’s Background Inteliectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

C) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties,

d) The Service Provider shall grant Transnet access {o the Service Provider's Background
Intellectual Property on terms which shall be hona fide negotiated between the Parties for
the purpose of commerdcially exploiting the Foreground Intefiectual Property, to the extent
that such access is required.

Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its rescarchers, agents and employees shall vest in
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13.3

13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be dene any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist
any persen to do so.

b} Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the waorld as it shall decide in its own absolute discretion and the
Sarvice Provider shall reasonably assist Transnet in attaining and maintaining protection of

the Foreground Intellectual Property.

C} Where the Foreground Intellectual Property was createdeby the Service Provider or its
researchers, agents and employees and where Transnet elégts net to exercise its opton to
seck protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continvesprosecution or maintain any such
applications and to maintain anvy profectian issuing on the TForeground Intellectual
Froperty.

d) No consideration shall be paid by/Trapsnet to the Service Provider for the assignment of
any Foreground Inteliectual Property from the Service Provider to Transnet, over and
above the sums payable inlterms af the Agreement. The Service Provider undertakes to
sign all documents anddo all things as may be necessary to effect, record and perfect the

assignment of the Fareground Intellectual Property to Transnet.

e} Subject to anything“eentrary contained in the Agreement and/or the prior written consent
af Transnet dwhich consent shall not be unreasonably be withheld or delayed], the Service
Provider shallundef no crcumstances be entitled as of rght, or to daim the right, to use

Transnet's Background Intellectual Property and/or Foregrosind Intellectual Property.

Title to Impfovements

Any ifipfeveefits, developments, adaptations and/or modifications to the Foreground inteltectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shafl be exclusively
owned by Transnct. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in atlaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to ach on ¢or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information it it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonahly requires, at Transnet's cost and expense, o prevent such third narly from so acting.
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13.5  Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off invelving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectua! Property.

b It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-aperate fully with Transnet,
at Transnel’s cost, in whatever measure including legal action 1o bring any infringement of

Hlegal use 1o an end.

C) The Service Provider shall cooperate to provide Transnet“promptly with ali relevant

ascertainable facts.

d) If proceedings are commenced by Transnet alone, Jmansnet shall be responsible for all
expenses but shall be entiied to all damagesgompther awards arising out of such
proceadings. If proceedings are commenced by both Parties, both Parties will be
responsibie for the expenses and both Partie§ shall be entitled to damages or other awards

arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

14.1

14.2

14.3

14.4

14.5

The Service Provider's Personnel shall, be regarded at all times as employees, agents or
Subcontractors of the Service Provider and, ne relationship of employer and employee shall arise
between Transnet and any Sewvice Prowider Personnel under any circumstances regardless of the

degree of supervision that miay be exercised over the Personnel by Transnet.

The Service Provider warrands that all its Personnel will be entitled to work in South Africa or any

other country in whichilie Sepvices are to be performed,

The Service Provider Will ensure that its Personnel comply with all reasonable requirements made
known to théWervice Frovider by Transnet concerning conduct at any Transnet premises or any
other prefnises upon which the Services are to be performed [inciuding but not imited to security
reguialions, Policy standards and codes of practice and health and safety requirements]. The
SemiceNProvider will ensure that such Personnel at all times act in a lawful and proper manner in

acgofdance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifics the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not refieve the Service

Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. if any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expecied to be or have been

absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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is

calibre and experience, and any such replacement shail be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheid or delayed.

LIMITATION OF LIABILITY

151

ih.3

154

15.5

15.6

Netther Party exciudes or limits liability to the other Party for:
a} death or personal injury due to negligence; or
h} fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against tiability for
damage to any Transnet property Iwhether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any a¢t of or omission by the
Service Provider or its Personnel in connectian with the Agreement, ThesService Provider's liability
arising out of this clause 15.2 shall be limited fo a maximum andeunt payable in respect of any
one occurrence or a series of related occurrences in a single calepdatydear, such amount to be

agreed in writing by the Parties.

Subject alwavs to clauses 15.1 and 15.2 above, the ligbility ©f either the Service Provider or
Transnet under or in connection with the Agreemefit, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss ddamage arising out of each Default or series of

related Defaults shall not exceed 100% jdhe hundred per cent] of the Fees paid under the

schedule or Work Order to which the Defauit(s) rejates.

Subject to clause 15.1 above, and exceptias provided in cdauses 15.2 and 15.3 above, in no event
shali either Party be liable to the other fof indirect or consequential loss or damage or including
indirect or consequential loss ©f profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damiage incurred by the other Party as a resuit of third party daims.

If for any reason thesexclusion,of liability in clause 15.4 above is void or unenforceable, either
Party’s total Hability forlall lgss or damage under the Agreement shall be as provided in clause
15.3 above.

Mothing inthiselause 15 shall be taken as iimiting the fiability of the Service Provider in respect of
clause 13Wdtelicctual Property Rights] or dause 17 [Confidentiality [,

INSURANCES

161

16.2

16.3

WitHout limiting the liabllity of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any iiability it may have as a resuit of its activities under the Agreement
for theft, destruction, death or injury fo any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, fo ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the giscretion of the
Service Provider,

The Service Provider shall arrange insurance with reputable insurers and wiit produce to Transnet
evidence of the existence of the policies on an annual basts within 30 [thirly] days after date of

policy renewals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance uncer this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider’s lisbility. Transnet assumes ne responsibility for such insurance being adeguate

fo protect all of the Service Provider's liability.

16.4 In the event that the Service Provider receives written notice from ils insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination and/or unavailability, whereafter either the Service

Provider or Transhet may terminate the Agreement on giving the other Party not lkess than 30

fthirty] days prior written notice to that effect.

17 CONFIDENTIALITY

17.1  The Parties hereby undertake the following, with regard to Confidential Information:

aj

o)

c)

d)

e)

)

G

not to divulge or disclose to any person whomsoever in agy ferst or manner whatsoever,
either directly or indirectly, any Confidential Informatien oFthe other, without the prior
written consent of such other Party, other than when galled upon to do so in accordance
with a statute, or by a court having jurisdictionherdyy any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the othep@Rsuch @ demand and each shall assist the other in
sesking appropriate relief or the instituing of a defensive action to protect the Confidential

Information concerned;

not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidentialdnformation, disclosed to it as a result of the Agreement,
for any purpose whatsdever other than for the purpose for which it is disclosed or
otherwise than inesstrichcompliance with the provisions in the Agreement;

not to make dpydiotes, sketches, drawings, photographs or copies of any lkind of any part
of the distiosaed Sentidential Information, without the prior written consent of such other
Party, excapt when reasonably necessary for the purpose of the Agreement, in which case

sugh cepies'shall be regarded as Confidential Information;

not toyde compile, disassemble or reverse engineer any composition, compilation, concept
applieation, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks io be carried out except in the

performance of its obligations pursuant to the Agresment;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safequarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party o any
other party used by such Party in the performance of the Agreement, shell be dealt with as
“resiricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any pubfic statements or issue press refeases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so
has first been obtained from the Parly first disclosing such infarmation;

h} each Party shall be entitied to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpese, and is
infarmed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

i} each Party shall notify the other Party of the name of each person or entity to whom any

Confidential Information has been disclosed as soon as pragticable after such disclosure;

i} each Party shall ensure that any person or entity_to ‘Wwhichfit discioses Confidential
Information shall observe and perform all of the coyenants the Party has accepted in the
Agreement as if such perscn or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsibile for any breach of the provisions of the
Agreement by the person or entily; and
K} each Party may by written natice fo the other Party specify which of the Party’s employees,
officers or agents are required togignte nar-disclosure undertaking.
17.2  The duties and obligations with regasdtorConfidential Information in this clause 17 shali not apply

where:

a} a Party can demonstratethat such information is already in the public domain or becomes
available to the publigthsgugh no breach of the Agresment by that Party, or its Personnel;

ar

) was rightfully in'a Party’s possession prior to receipt from the other Party, as proven by the
first-mentigned Barty's writlen records, without an infringement of an obligation or duty of

confidentiality; or

C) cambe proved to have been rightfully received by a Party from a third party without a

bieach of a duty or obligation of confidentiality; or
4] is independently developed by a Party as proven by its written records.

17.3% This elause 17 shall survive termination for any reascn of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upen termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation ail corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates fo the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaning commitment shall remain subject in all respects to these conditions.
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TERM AND TERMINATION

12.1

19.2

193

194

18.5

1586

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [@]
and the duration shall be for a [e] [[e]] vear period, expiring on [#], uniess:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herain or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the

Parties.

Either Party may terminate the Agreement forthwith by notice in writing fayihe cther Party where
the other Party has committed a material Default and, where such Defadlt is capable of remedy,
has faited to remedy such Default within 30 [thirty] days of receiving notice specifying the Default

and requiring its remedy.

Fither Party may terminate the Agreement forthwith by noticeNin writing to the other Party when
the other Party is unable to pay its debts as they fall ddie or cammits any act or omission which
would be an act of insolvency in terms of the Insolvency ety 24 of 1936 [as may be amended

from time to fime], or if any action, application gr proceeding is made with regard to it for:

aj a voluntary arrangement or compositigh onreconstruction of its debts;

b} its winding-up or dissoclution;

<) the appointment of & liguidateF, trusteey receiver, administrative receiver or similar officer;
oF

d) any similar action, apphication or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agréement at any time within 2 ftwo] months of becoming aware of
a change of control of the Sefvice Provider by notice in writing to the Service Provider. For the
nurposes of this déuse, Scoftrel” means the right to direct the affairs of a company whether by

ownership of shargs, membership of the board of directors, agreement or otherwise.

Transnet afay, cafies) any schedule or Work Order hereto at any time on giving the Service
Provider 300 thiry? days' written notice.
Notwithstanding this clause 19, either Party may cancel the Agreement withoul cause by giving 30

{thirty} days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

Termination in accordance with clause 19 /7erm and Termination] shall not prejudice or affect any
vight of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in

effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging fo Transnet [or, in the event of termination of a Work Order, such as is
reievant to that Work Order] which may be in the possession of, or under the control of the

Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide

Mevrm— ™1™ ~F
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204

20.5

20.6

207

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a fro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnat will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
iegally obliged 1o pay, in which case, on delivery of such goods or materials, the Service Provider

wilt promptly aefiver such goods and materials to Transnet or as it may diieel.

The provisions of dlauses 1 [Definitions), 6 [Warranties], 13 [intelfecital Properly Rights], 15
[timitation of Lisbility], 17 [Confidentiality], 20 [Conssquencenof Termination], 26 [Lispute

Resolutionfand 30 [Governing Lawj shall survive termination or expiry‘efthe Agreement.

If either Party [the Defaulting Party] commits 3 mategalbiach of the Agreement and fails 1o
remedy such breach within 30 [thirty] Business Days of writien notice thereof, the other Party
[hereinafter the Agarieved Party], shali be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, testerminate the Agreement forthwith without any
liability and without prejudice to any claimgiwhich the Aggrieved Party may have for damages
against the Defaulting Party.

Shaould:

a) the Service Provider effect'or attémpt to effect a compromise or composition with its
creditors; or

b} either Party be provisiomally or finally liquidated or placed under judiciai management,

whether provisidnally orfinally; or

c) either Parpf.cease opfthreaten to cease to carry on its normat line of business or default or
threaten to.default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
ameiided from time to time}];

thenfthelcther Party shall be entitled, but not obliged, to terminate the Agreement on written

nétide, imwhich event such termination shali be without any Rability and without prejudice to any

ciaims which either Party may have for damages against the other.

ASSIGNMENT

Neither Parly may assign the benefit of the Agreement or any interest hereunder except with the prior

wiitten consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reascnable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

221

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government aclion, faws or regulations,

terrorism o civil disturbance, defaults or other circumstances or factors beyond the reasonable

oy wmes  r ey
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26

22.2

control of either Party, and to the extent that the performance of obligations of either Parly
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, incustrial dispute and riots

as a ground of force majeure.,

Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majcure first occurring, either Party may thereafter terminale

the Agreement with immediate notice.

EQUALITY AND DIVERSITY

23.1

23.2

The Service Provider will not victimise, harass or discriminate agaipstany&mployee of either Party
to the Agreement or any applicant for employment with eithdrPaftyto the Agreement due fo their
gender, race, disability, age, refigious belief, sexual orieptatiomorpart-time status. This provision
applies, but is not limited to employment, upgrading, ‘work/environment, demaotion, transfer,
recruitment, recruifment advertising, termination of lemployment, rates of pay or other forms of
compensation and selection for training.

Both Parties to the Agreement undertake that ¥ey will not, and shall procure that its employees,

agents and Subcontractors will hot breach any applicable discrimination legislation and any

amendments and re-enactments théreof.

NON-WAIVER

24.1

24.2

Failure or neglect by either Partysat any time, to enforce any of the provisions of the Agreement,
shall not, in any manner sbe Ganstrued to be a waiver of any of that Party’s rights in that regard

and in terms of the Agregment.

Such fallure or neglecBighall not, in any manner, affect the continued, unaltered vaiidity of the

Agreementy or prejutice the right of that Party fo institute subsequent action.

PARTIAL INVALIDITY

If any preVision.of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be reguired

to béymadified, the validity, leqality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

26.1

26.2

6.3

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotigtion within 10 [ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbirators appointed by AFSA.
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26.6

This dause constitules an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this clause 26.

This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the

Agreemnent is terminated for any reason.

This clause 26 shall not preclude either Party from seeking urgent relief in a2 court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

27.1

27.2

273

The Parties 1o the Agreement select the physical addresses and facsimile, numbers, as detailed
hereafter, as their respective addresses for giving or sending any natice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the'gther

a) Transnet
(i For legal notices: [e]
Fax No. [#}]
Attention: Legal Counsel

(i For commercial matters: [e]
Fax No. @]
Atfention: [e]
b} The Service Provider
(i) Foriegalfnotices: f®]
Fax No. [e]
Attention: [e]
(ii} Forcommercial matters: [@]
Fax No. [#]
Altention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
Any notice shall be deemed t0 have been given:
3) if hand delivered, on the day of delivery, or
b} if posted by prepaid registered post, 16 [ten] days after the date of posting thereof; or

o) if faxed, on the date and time of sendinig of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facliities be available on that date, on the

next Business Day.

o 2L ~F 364
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WHOLE AND ONLY AGREEMENT

28.1 The Partics hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

28.2  The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order{s) appended

hereto.

AMENDMENT AND CHANGE CONTROL

291 Any requirement for an amendment or change 1o the Agreement or to a Werk Order shall only be
vald if it is in writing, signed by both Parties and added to the Agregment as an addendum

hereto.

29.2  In the event the Parties cannol agree upon changes, the Parties shaliigfgood faith seek to agree

any proposed changes using the dispute resolution procedures inclause 26 [Dispute Resolution].

GOVERNING LAW
The Agreement is exclusively governed by and construed i accordance with the laws of the Republic of

South Africa and is subject to the jurisdiction of the cotitis of the Republic of South Africa.
30.1 Change of Law

In the Agreement, uniess the context otherwise requires, references to a satutory provision
include references 1o that statutory provigion as from time to time amended, extended or re-
enacted and any regulations jnade Undér it, provided that in the event that the amendment,
extension or re-enactmentpof ‘any statutory provision or infroduction of any new siatutory
provision has a materiglimpact on the obligations of either Party, the Parties will negotiate in
good faith to agreé su€h amendments to the Agreement as may be appropriate in the
circumstances. Iffwithintasreasonable period of time, the Service Provider and Transnet cannot
reach agreement on the'nature of the changes reguired or on modification of Fees, Deliverables,
warrantiesdor otherterms and conditions, either Parly may seek to have the matter determined in

accordanceWwith dlause 26 [Dispute Resolution] above.

COUNTERRARTES
The Agreamient may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

0oo000o00
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THIS AGREEMENT is made between

Transnet 50C Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and
the Company as indicated in the RF(Q bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as defined belowjand it is envisaged that each party
may from time to fime receive Information relating to the other in respegt thergof. In consideration of each party
making available to the other such Information, the parties jointly agree that any dealings between them shall be
subject to the terms and conditions of this Agreement which theniSaiwes will be subject to the parameters of the Bid

Document.
IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents mean directors, offigers), employees, agents, professional advisers, contractors or sub-

contractors, or any Groyp member;

1.2 Bid or Bid Document meansiifansnet’s Request for Information {RFI] Request for Proposal [RFQ] or
Request for Quotation\[RFQY, as the case may be;

1.3 Confidential Iafomnation means any information or other data relating to one party [the Disclosing
Party] angfor the plsiness carried on or prapesed or intended to be carried on by that party and
which isWmaderavailable for the purposes of the Bid to the other party [the Receiving Party] or its
Agénts by the Disclosing Party or #ts Agents or recarded in agreed minutes following oral disclosure
apd anyyother information otherwise made available by the Disclosing Parfy or its Agenis to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
wriling or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excdluding informations which:

a) is publicly avallable at the time of its disclosure or becomes publicly available [other than as g
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

b} was lawTully in the possession of the Receiving Party or its Agents [as can be demoenstrated by

its written records or other reasonable evidence] free of any restriction as to ils use or

disciosure pricr to its being so disclosed; or
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<) following such disclosure, becomes available to the Receiving Parly or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Rarty or its Agents, which source is not bound by any duty of confidentiality

owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Informatior means ali information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement [the Disclgsing Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as seGtand confidential and will
not, without the Disclosing Parly’s written consent, directly or indirectly communicate or disclose
[whether in writing or orally or in any other manner} Cenfidential Information fo any other person

other than in accordance with the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose of technical and
commercial discussions between the parties in refation(to the Bid or for the subsequent performance

of any contract between the parties in relation to the Bie
2.3 Motwithstanding clause 2.1 above, the Receiving Pary may disclose Confidential Information:

a) to those of its Agents who strictly(need T& know the Confidential Information for the sole
purpose set out in clause 2.2 afove, Previfed that the Receiving Party shall ensure that such
Agents are made aware priot tothe digclosure of any part of the Confidential Information that
the same is confidential and that they owe a duty of confidence to the Disclosing Party. The
Receiving Party shall at%al™ames remain liable for any actions of such Agents that would

constitute a breach of this'Agreement; or

b} to the extentdeguired £y law ar the rules of any applicable regulatory authority, subject to

clause 2.4 helow.

7.4 Tn the event thallthe Réeeiving Party is required to disclose any Confidential Information in accordance
with clause 23 bifabove, it shall promptly notify the Disclosing Party and cocperate with the
Disclosifg, Pasyeregarding the form, nature, content and purpose of such disclosure or any action

whi¢h the Digglosing Party may reasonably take to challenge the validity of such requirement.

2.5 In‘the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shalt as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [inciuding the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or 10 prevent
further unauthorised copying, disciosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Parly and its disclosure shall not
confer on the Receiving Party any rights, including inteflectual property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to enswre proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Informaticn and any copies thereof.
3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information [including all copies]; and

(8)] expunge or destroy any Confidential Information from any computer, word processer or other
device whatsoever into which it was copied, read or programmed by the Company or on its
behalf.

3.4 The Company shall on request supply a cerfificate signed by a director as tO%tsfull compliance with the

requirements of clause 3.3 b} ahove.

4. ANNOUNCEMENTS

4.1 Neither party will make or permit to be made any announcement or disclosure of its prospective interest

in the Bid without the prior written consent of the otherparty.

4.2 Neither party shall make use of the other party’s namemamany information acquired through its dealings

with the other party for publicity or marketing pdrposes without the prior written consent of the other

party.

5. DURATION
The obligatiops of each party and its Agentstunder this Agreement shall survive the termination of any
discussions or negotiations between the paities regarding the Bid and continue thereafter for & period of 5

[fivel years.

6. PRINCIPAL
Fach party confirms that it\s acting as principal and not as nominee, agent or broker for any other persen
and that it will be respofsiblefor any costs incurred by it or its advisers in considering or pursuing the Bid

and in complying with the terms of this Agreement.

7. ADEQUACY OF BAMAGES
Nothing conkained in‘this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to it, either at law or in equity, for any such threatened or actual breach of this

Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments therecf and any
regulations made pursuant thereto.

£.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised ar unlawful processing of data refating (o the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them.
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2.

GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.,

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preciude any further exercise or the exercise of
any nght, power or privilege under this Agreement or otharwise,

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
cowrt of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shail remain enforceable to the fullest extent permitted

by law.

2.4 This Agreement may only be modified by a written agreement duly signed by persons authorised on
behaif of each party.

8.5 Nothing in this Agreement shall constitute the creation of a partnership,ointwénture or agency between
the parties.

9.6 This Agreement will be governed by and construed in accordance with South African law and the parties

irrevocably submit (o the exclusive jurisdiction of the Sauth Afrieait courts.
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Suppiiers Code of Conduct

Transnet aims to achieve the best value for money when
cervices, This, however,

buying or sefling goods and ablainia
must be dore inan open and {air manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

=» Transnet Procuremant Policy - A guide for tenderers;

= Saction 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, eguitable, transparent, compelitige
and cost effective;

»» The Public Finance Management Act {PFMA);

>> The Broad Based Black Economic EmpowesfrenAct
{BBBEE} and

= The Anti-Corruplion Act.

This code of conduct has been compiledsg fermally apprise
Transnet Suppliers of TransnetsMexpegtations regarding
behaviour and conduct of its Sutpliers.

Transnet is ingR@progess of transforming itself into a self-
sustaining Stale/Owned Enterprise, actively competing in
the togis@ics industry. Our atm is to become a world class,
orofisablela@istics organisation.Assuch,ourtransformation
is fochsed onadopting a performance cuiture and te adopt
behaviours that will enable this transformation.

Transnat will net participate incarrupt practizes. Therefore,
it expects its suppliers to act in & similar mannar.

»» Transnet and its employees will follow the laws of this
country and keep accurate business records that reflect
actual transactions with, and payments to, our suppliers.




»» Employees must not accept or reguest money
or anyihing of value, directly or indirectly,
from suppliers.

Employeas may not recieve anything that is
calculated to:

- litegally influence their judgement or conduct
or to influence the cutcome of a sourcing
activity;

~Winor retain business or to influence any act
ordecisionof any personinvalvedinsourcing
dacisions; gain an improper advantage.

"

>+ There may be limes when a supplier is
confronted  with  fraudulent or  corrupt
behaviour of Transnet employees. We expect
our suppliers to use our "Tip-offs Anagymous®
Hotline toreport these acts - 0800 003656.

Transnet is firmly committed todrecapnd
competitive enterprise.

» Suppliers are expeciédiio comply with all
applicable laws and fegulabions regarding
fair competitiondnghar st practices

» Transnet doed nolfengage non-value adding
agenis or_gepresenfatives solely for the
purposed! inareasurg BBBEE spend {fronting).

Transnet’s relationship with suppliers requires
us tdcleariyidefine requirements, to exchange
information and share mutual benefits,

»» Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot control the actions of our suppliers,
we will not tolerate any illegal activities.




heseinclude, but arg not imited Lo

~Misrepresentation of thair product (origin
of manufacture, specifications, intellectual
property rights, etc);

~Lollusion;

=-Faillure te disclose accurate information
required during the sourcing activity [ownership
financial situation, BBBEE status, ete);

- Corrupt activities listed above; and harassment,

mtimidation or othes actions towards

Transnet employees.

B

w

Suppliers must be evaiuated and approved before
any materials, components, products or services
are purchased from them. Rigorous due diligence
must be conducted and the supplier Is expected
to participate in an honest and straight forward
manner.

»

~

Suppliersmustrecordandreportfactsaccgrately;
honestly and objectively. Financial records must

be accurate in all materiat respects,

»» Doing busigesswith mily members,

er Company in

erestinans

=» Having éiinancial

our el

Show that you support good business practice by logging anto
www transnet-suppliers.net and completing the form.

This will alfow us ta confirm that you have received, and agree to, the terms and canditions set out in our Suppliers Code of Canduct.




