TRANSNET

Transnet Request for Quotation No HGR 15441 x&r

TRANSNET FREIGHT RAIL; & divisionrof

TRANSNET SOC LTD
Registration Number 1990/000900/30
[hereinafter referred to as Transnet]

0N
REQUEST FOR QUOTATION [RFQ] :$\/

No CRAC-HGR 15441

CLEANING OF CULVERTS BY HAND Q}EE PLATRAND AND VOORUITSIG, AND
VOORUITSIG TO GLENCOE FOR OF ONE (01) MONTH PER SECTION

FOR DELIVERY TO: QDELBERG

ISSUE DATE: 10 SEPTEMBER 2014
NO Y BRIEFING / SITE MEETING REQUIRED FOR MORE
INF REQUIRED ON THE SCOPE OF WORK PLEASE CONTACT VUSI ZULU
W CT NUMBERS BELOW
S Q
CLOSING DATE: 23 SEPTEMBER 2014
CLOSING TIME: 10:00
OPTION DATE: 23 DECEMBER 2014

FOR INFORMATION PLEASE CONTACT: VUSI 016 340 7227 / 083 749 6154
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [hand, post and/or courier]
CLOSING VENUE: The Secretary, Transnet Acquisition Council, Ground Floor, Tender
Box, Inyanda House 1, 21 Wellington Road, Parktown
Johannesburg, 2001

1 Responses to RFQ
Responses to this RFQ [Quotations] must not include documentfor referéMce relating to any other
quotation or proposal. Any additional conditions must be embog mpanying letter.
The measurements of the "tender slot" are 500mm wide x high, and Respondents must

please ensure that response documents or files age n@ larger than the above dimensions.

Responses which are too bulky (i.e. more th m hick) must be split into two or more files,

and placed in separate envelopes. O

1t should also be noted that the abNe teller box is located at the main entrance and is accessible to the
public 24 hours per day, 7 week.

opy. A duplicate set of documents is required. This second set can be a copy of the

INSTRUCTIONS @EI‘ING THE RFQ
(i) Sigryon f documents (sign and date the bottom of each page). This set will serve as the
le' C

nedyProposal.

oth sets of documents to be submitted to the address specified above.

The following returnable documents must accompany all Proposals:

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do business with local business enterprises who share these
same values. Transnet will accordingly allow a “preference” to companies who provide a valid B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of
2000 and its Regulations, Respondents are to note the following:

Respondent’s Signature Date & Company Stamp
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o Functionality is included at a pre-qualification stage with a prescribed percentage threshold of
100%

¢ Proposals will be evaluated on price which will be allocated 80 or 90 points and preference
which will be allocated 20 or 10 points, dependent on the value of the Services.

e The 80/20 preference point system applies where the acquisition of the Services will be less
than R1 000 000.00.

o If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFQ will be cancelled.

e The 90/10 preference point system applies where acquisition ‘1‘ Goods or Services will
exceed R1 000 000.00

e If the 90/10 preference point system is stipulated and Weived are equal to or below
. R1 000 000.00, the RFQ will be cancelled.

e In this RFQ, Transnet will apply 90/10 prefere stem prescribed in the PPPFA.

In compliance with the Government Gazette
as from 1 October 2011 valid B-BBEE Vegj

34612 ™otice No. 754 dated 23 September 2011,
Certificates must be issued by:

Verification Agencies accredit the South African National Accreditation System

[SANAS]; or

Registered Auditors fipprov: the Independent Regulatory Board of Auditors [IRBA], in
accordaggce wi pproval granted by the Department of Trade and Industry.

Enterprises will be ra uch agencies based on the following:

g based on any four of the elements of the B-BBEE scorecard
C xempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

\\ In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

¢  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

e Black ownership greater than 50% or Black Women ownership greater than 50% automatically
qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (which may be in the form of a letter)

from an auditor or accounting officer or a certificate from a Verification Agency accredited by

SANAS. The certificate must confirm the company’s turnover, black ownership / black female

ownership, B-BBEE status level and validity date.

Respondents are required to furnish proof of the above to Transnet. [i.e. a valid detailed scorecard
as stipulated above in respect of Large Enterprises and QSEs, or a valid certificate in respect of
EMEs].

Respondent’s Signature Date & Company Stamp
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Transnet will accordingly allocate a maximum of 10 [ten] points in accordance with the 90/10
preference point system prescribed in the Preferential Procurement Policy Framework Act (PPPFA),
Act 5 of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-BBEE
scorecard rating. [Refer Annexure A- B-BBEE Preference Points Claim Form for further
details].

el o

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will
result in a score of zero being allocated for B-BBEE.

[Refer clause 19 below for Returnable Documents required]

'\

a) Respondents are warned that a response will be liable for digqualifica®n should any attempt be

1. Communication

made by a Respondent either directly or indirectly to officer(s) or employee of
Transnet in respect of this RFQ between the closi the date of the award of the
business.

b) A Respondent may, however, beforggi§e ing date and time, direct any written enquiries
relating to the RFQ to the followin et employee:
Name: Elijah Manana

Telephone: 011 584 114

c) Responden
the Transnet &g

Telg#ho 011 544 9486
I 011 774 9760
ail Prudence.Nkabinde@transnet.net
S
d) INSTRUCTIONS FOR COMPLETING THE RFQ
0] Sign one set of documents (sign and date the bottom of each page). This set will serve as the

legal and binding copy. A duplicate set of documents is required. This second set can be a copy of the
original signed Proposal.

(i) Both sets of documents to be submitted to the address specified above.

(iii) The following returnable documents must accompany all Proposals:

- the Respondent’s latest audited financial statements;

- the Respondent’s valid Tax Clearance Certificate.

Respondent’s Signature Date & Company Stamp




Transnet Request for Quotation No CRAC-HGR 15441 Page 5 of 58

Quotations are requested from interested Respondents to supply the above-mentioned requirement to
TRANSNET FREIGHT RAIL.

On or after 10/09/2014 the RFQ documents may be inspected at, and are obtainable from the office of
TRANSNET Freight Rail Tender Advice Centre, Ground Floor, Inyanda 1,.21.Mellington Road, Parktown, For
specific queries, please contact the TFR representative below.

Name: Anthonie Erasmus or Morris Mhlongo

Telephone: 011 584 9230 or 011 584 9231
3 Tax Clearance

The Respondent’s original and valid Tax Clearance Certificate mus y the Quotation. Note that

no business shall be awarded to any Respondent whose tax m € not been declared by SARS to

be in order. O

4 VAT Registration
The valid VAT registration number must be eres [if applicable].

5 Legal Compliance

The successful Respondent shall bff in fu complete compliance with any and all applicable national
and local laws and regulation

6 Changes to Quotati

Changes by the its submission will not be considered after the closing date and time.

7 Pricing

uoted in South African Rand on a fixed price basis, excluding VAT,

ect to Confirmation

uoted which are subject to confirmation will not be considered.

Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any
number of short-listed Respondents.

10 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an offer. Any exceptions to this

statement must be clearly and specifically indicated.

11 Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to it. Please note that Transnet reserves the right to:

Respondent’s Signature Date & Company Stamp
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. modify the RFQ’s goods / service(s) and request Respondents to re-bid on any changes;

° reject any Quotation which does not conform to instructions and specifications which are detailed
herein;

e disqualify Quotations submitted after the stated submission deadline;

o not necessarily accept the lowest priced Quotation;

o reject all Quotations, if it so decides;

. place an order in connection with this Quotation at any time after the RFQ’s closing date;

. award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

e  split the award of the order/s between more than one Supplier/Service Provider; or

° make no award at all. \\
Transnet reserves the right to award business to the highest scoring bi s unless objective criteria
justify the award to another bidder. V

12 Transnet’s supplier integrity pact
Transnet’s Integrity Pact requires a commitment from sud ransnet that they will not engage in
any corrupt and fraudulent practices, anti-competitivlk practiC®, and act in bad faith towards each other.

The Integrity Pact also serves to communicat 's Gift Policy as well as the remedies available to

Transnet where a Respondent contravenes a vision of the Integrity Pact.

Respondents are required to famffiarise selves with the contents of the Integrity Pact which is
available on the Transnet Infernelgite .transnet.net/Tenders/Pages/default.aspx] or on request.

Furthermore, Responden required to certify that they have acquainted themselves with all the
nsnet Integrity Pact and that they fully comply with all the terms and

snet Supplier Integrity Pact as follows:

ES NO

o®g a Respondent need to declare previous transgressions or a serious breach of law in the preceding
\\ years as required by Annexure A to the Integrity Pact, such declaration must accompany the
Respondent’s bid submission.

13 Respondent’s Samples

Respondents are required to submit samples of the Goods tendered for by it only in cases where
Transnet has specifically requested samples. The sample(s) must be endorsed with the RFQ number and
description and forwarded on or before the deadline date to the following addressee:

14 Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a Supplier/Service
Provider, if so required:

Respondent’s Signature Date & Company Stamp
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Criterion/Criteria

=

Explanation . =)

2l

e
G

Stage 1
Administrative

responsiveness

e

Completeness of response and returnable documents
e Health, Risk and Safety plan

o A fully completed SHE Questionnaire (Manda_t_pry) Failure to complete
will lead to disqualification of bid)

e A valid letter of a Good Standing i.r.o Compensation for Occupational
Injuries and Dieses Act 130 of 1995
e  Works Program (Schedule of works)

\!

Substantive
responsiveness

N/A

Page 7 of 58

Final weighted
evaluation based
on 90/10 Price
Preference p
system

Stage 2 Mandatory failure to meet requirei i d to disqualification
. ) 1. Compliance to specification —in li e stope of work and the schedule of

Functionality quantities

Threshold 100%

Full 100 points Tenderers who fails to qaeel the set threshold will not be considered for
further evaluation
Transnet reservgé t to lower the threshold by a certain pre-
determined %

Stage 3 e  Pricing prigk basis [firm] - whilst not the sole factor for consideration,

corgetitive pricing and overall level of unconditional discounts® will be critical
status of company - Preference points will be awarded to a bidder for
ining the B-BBEE status level of contribution in accordance with the table

dicated in Annexure A.

\\Q - B-BBEE status of company

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution in

accordance with the table below:

B-BBEE Status Level Number of points
of Contributor (90/10 system)

1 10

2 9

3 8

4 5

1

Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is

effected.

Respondent’s Signature

Date & Company Stamp
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DN
Ol =N W N

Non-compliant
contributor

15 Validity Period

Transnet desires a validity period of 90 [ninety] days from the closing date of this RFQ.
This RFQ.is valid until

16 Banking Details *
BANK:
BRANCH NAME / CODE: V
ACCOUNT HOLDER: 6

ACCOUNT NUMBER:

17 Company Registration *

Registration number of company / C.C.

Registered name of company / C.C.

18 Disclosure of Prices Quoted

Respondents must indicate h&e whether Transnet may disclose their quoted prices and conditions to
other Respondents:

YES

19 Returnable

Returpfbl ments means all the documents, Sections and Annexures, as listed in the tables

belgw.
ndents are required to submit with their Quotations the Returnable Documents, as detailed
«, elow.

Failure to provide all these Returnable Documents at the Closing Date and time of this

RFQ may result in a Respondent’s disqualification. Respondents are therefore urged to
ensure that all these Documents are returned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these Returnable Documents by so indicating [Yes or No]
in the table below:

Submitted
Returnable Documents [Yes or

No]

SECTION 1 : Notice to Bidders

- Valid and original B-BBEE Verification Certificate or certified copy thereof

Respondent’s Signature Date & Company Stamp
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i . Submitted
Returnable Documents. - [Yes or

No]

[Large Enterprises and QSEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the RFQ will result in an automatic score of zero for
preference

- Valid and original B-BBEE certificate/sworn affidavit or certified copy thereof
from auditor, accounting officer or SANAS accredited Verification Agency
[EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at thg closing
date and time of the RFQ will result in an automatic score of z‘ being
allocated for preference

- In the case of Joint Ventures, a copy of the Joint Venture ent or
written confirmation of the intention to enter into a Joint V, e Agreement

- Original valid Tax Clearance Certificate [Consortia /
submit a separate Tax Clearance Certificate for eac

SECTION 2 : Quotation Form
SECTION 3: Vendor Application Form

b) In addition to the requirements of paragraph a) above, Respondents are further requested to submit with

their Proposals the following additional documents as detailed below.

Please confirm submission of these additional documents by so indicating [Yes or No] in the table below:

Respondent’s Signature Date & Company Stamp
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RFQ SITE MEETING

A COMPULSORY INFORMATION.-MEETING WILL BE HELD AT THE FO*\OWI-N.G}-\lErN.lJE-'Ij '

Venue : N/A V \
Time : N/A ] O$

Date : N/A

The site meeting is compulsory and companies n ing will be overlooked during the tender
awarding process.

ATTENDANCE CERTIFICATE QO

This is to certify that.............;Quecre ol oeeremrenniene i

Representative/s of ), N OO U PSP

Has/have today glte the Tender briefing in respect of the proposed:

Respondent’s Signature Date & Company Stamp
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Section 2
QUOTATION FORM

1/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

= —With-the-cenditions related thereto: s s B TN

I/We agree to be bound by those terms and conditions in:

o the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [available on
request]; and

¢ any other standard or special conditions mentioned and/or embodied in thi \;west for Quotation.

I/We accept that unless Transnet should otherwise decide and so ifform me/®s, this Quotation [and, if
any, its covering letter and any subsequent exchange of ¢ , together with Transnet’s
acceptance thereof shall constitute a binding contract betw snevand me/us.

I/We further agree that if, after I/we have been noti ceptance of my/our Quotation, I/we fail

to deliver the said goods/service/s within the d ad-time quoted, Transnet may, without prejudice

to any other legal remedy which it may ha cel the order and recover from me/us any expenses

incurred by Transnet in calling for Quo

Price Schedule

and/or having to accept any less favourable offer.

I/We quote as follows for,theygoods required, on a “delivered nominated destination” basis, excluding

VAT:
D;
Item No Quantity
1 | CLEA F OMVERT BETWEEN VOORUITSIG AND
R A PERIOD OF ONE (01)MONTH
AMOUNT EXCLUDING VAT
Delivery Lead-Time from date of purchase order : [days/weeks]

Notes to Pricing:
a) Al Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

¢) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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e COMPANY INFORMATION
) 8.  STATEMENT OF WORK (S) SUCCESSFULLY CARRIED OUT BY THE TENDERER:

o Tenderers are to advise which other companies have they successfully provided or are currently
providing similar services.

. A

Service Description For whom done Period Start / |~ AmQunt of Contact person and
Completion Date iect Telephone or Cell
number

O

Y

Respondent'’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF

CLEANING OF CULVERTS BY HAND BETWEEN PLATRAND AND VOORUITSIG, AND
VOORUITSIG TO GLENCOE FOR A PERIOD OF ONE (01) MONTH PER SECTION

ANNEXURE A : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-
Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

/7 %

1. INTRODUCTION
11 A total of 20 preference points shall be awarded for B-BBEE Std Vf Contribution.
1.2 Failure on thle part of a Bidder to fill in and/or' to si rm-and submit a B-‘BBEE Verification

African Accreditation System [SANAS]
or a Registered Auditor approved by the Indepgndent latory Board of Auditors [IRBA] or an
Accounting Officer as contemplated in the C{O%orporation Act [CCA] together with the bid will be
interpreted to mean that preference poi @ B-BBEE Status Level of Contribution are not claimed.

Certificate from a Verification Agency accredited by thg

1.3 Transnet reserves the right to req @ BNder, either before a Bid is adjudicated or at any time
subsequently, to substantiategfany Wgigs#in regard to preferences, in any manner required by
Transnet.
2, GENERAL DEFINITI
2.1 “all applica es ¥nclude value-added tax, pay as you earn, income tax, unemployment

ibutions and skills development levies;

2.2 “B- broad-based black economic empowerment as defined in section 1 of the Broad-

Economic Empowerment Act;

its overall performance using the relevant scorecard contained in the Codes of Good Practice on
~ Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black Economic
S

Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;

2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;
2.9 “EME” means any enterprise with an annual total revenue of R5 [five] million or less;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
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duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
.-bid documents, of a service or commodity that is designed to-bespractical-andsuseful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability

of a service and the technical capacity and ability of a bidder;

2.12 “non-firm prices” means all prices other than “firm” prices;

2.13 “person” includes reference to a juristic person;

2.14 “rand value” means the total estimated value of a contract in Sout xrican currency, calculated
at the time of bid invitations, and includes all applicable taxes an e duties;

2.15 “subcontract” means the primary contractor’s assigning Wor making out work to, or
employing another person to support such primary cont: tIWexecution of part of a project

in terms of the contract;

2.16 ‘“total revenue” bears the same meaning assig his expression in the Codes of Good

Practice on Black Economic Empowerme! ued in terms of section 9(1) of the Broad-Based

Black Empowerment Act and promulg vernment Gazette on 9 February 2007;

2.17 “trust” means the arrangemen !I!“ which the property of one person is made over or

bequeathed to a trustee to a h property for the benefit of another person; and

2.18 “trustee” means any pers ing the founder of a trust, to whom property is bequeathed in

order for such property§o be adMinistered for the benefit of another person.

3. ADJUDICATIO A POINT SYSTEM
3.1 The Bidder g@ta highest number of total points for the evaluation criteria as enumerated in
Section 2 ¥ t will be awarded the contract, unless objective criteria justifies the award to

3.2 points shall be calculated after prices have been brought to a comparative basis taking

ount all factors of non-firm prices and all unconditional discounts.

nts scored will be rounded off to 2 [two] decimal places.

Q

}4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest number
of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one scoring
the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

Page 14 of 58
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4,
4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

POINTS AV/ARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION
In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011, preference
points shall be awarded to a Bidder for attaining the B-BBEE status level of contribution in

accordance with the table below:

B-BBEE Statiis Level of Number of Points
Contributor = [Maximum 20]

1 20
2 18
3 16
4 12
5 8
6
7
8

Non-compliant contributor 0

Note: Refer to Section 1 of the RFP docum furtMer information in terms of B-BBEE ratings.

Bidders who qualify as EMEs in_t¢
Accounting Officer as contemfilated

the B-BBEE Act must submit a certificate issued by an
CCA or a Verification Agency accredited by SANAS or a

)

Registered Auditor. Regigtere itds do not need to meet the prerequisite for IRBA’s approval for

the purpose of condueg rification and issuing EME’s with B-BBEE Status Level Certificates.

Bidders other t ust submit their original and valid B-BBEE status level verification
certificate or, ified topy thereof, substantiating their B-BBEE rating issued by a Registered
Auditor a BA or a Verification Agency accredited by SANAS.

rti?n or joint venture will qualify for points for its B-BBEE status level as a legal entity,
he entity submits its B-BBEE status level certificate.

nincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if they
were a group structure and that such a consolidated B-BBEE scorecard is prepared for every separate
bid.
Tertiary institutions and public entities will be required to submit their B-BBEE status level certificates
in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.
A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of the
contract to any other enterprise that does not qualify for at least the same number of points that
such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability and
ability to execute the subcontract.
A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the value
of the contract to any other enterprise that does not have an equal or higher B-BBEE status level
than the person concerned, unless the contract is subcontracted to an EME that has the capability

and ability to execute the subcontract.

Page 15 of 58
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5. B-BBEE STATUS AND SUBCONTRACTING
5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must
complete the following:

B*BBE{*Status- Level of Contributor : = e [maximam of-20* points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered A(‘tor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation Act.

5.2 Subcontracting:

Will any portion of the contract be subcontracted? YES which is not applicable]

If YES, indicate:
(i)  What percentage of the contr;

(ii) The name of the subcontra

(iii) The B-BBEE status lev % contractor

(iv) Isthe subcontra a YES/NO
5.3 Declaration with regard to§gompany/Firm

()] f COMPANY/FITM.......cooriereerierieireseeiesnssessnesesresnssnesscensensrassscesssenss
i) \ VADegistration NUMDET ...t s nnsses
Company registration NUMDET...............courersrmveeiinnmseen s

S (iv) Type of Company / Firm
oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations

oCompany (Pty) Ltd

[TICK APPLICABLE BOX]

(v) Describe Principal Business Activities

................................................................................................................................

.......................................................................................................................

(vi) Company Classification

Page 16 of 58
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oManufacturer
oSupplier
oProfessional Service Provider

oOther Service Providers, e.g Transporter, etc
[TICK APPLICABLE BOX].

(vii) Total number of years the company/firm has been in bUSINESS. .......cvumimiersrsrinrimine

Page 17 of 58
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, cettify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I/
we acknowledge that:

() The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnet that the claims are correct. ‘\

(ii) If the B-BBEE status level of contribution has been claimed or obtaifjed on a fraudulent
basis or any of the conditions of contract have not been ful&
addition to any other remedy it may have: V

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has in uffered as a result of that

ransnet may, in

person’s conduct;
(c) cancel the contract and claim any darfgages which it has suffered as a result of
ggk

having to make less favourable nts due to such cancellation;
(d) restrict the Bidder or contrag hareholders and directors, and/or associated
entities, or only the share

)
from obtaining businfss frd :

Bnsnet for a period not exceeding 10 years, after

directors who acted in a fraudulent manner,

the audi alteram pa. r the other side] rule has been applied; and/or

(e) forward theggat®y for criminal prosecution.

WITNESS

\\ SIGNATURE OF BIDDER
7.
DATE:
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CLEANING OF CULVERTS BY HAND BETWEEN PLATRAND AND VOORUITSIG, AND

"VOORUITSIG TO GLENCOE FOR A PERIOD OF ONE(UI)MONTH PER SECTION' e
1 R

B il §

FOR DELIVERY TOx HEIDELBERG DERPOT \\
PROPOSAL FORO
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PROPOSAL FORM

I/We
(name of company, close corporation or par-tnership\\
of (full address) !
carrying on business under style or ti g as)
rep
by
city as

being duly authorized thereto bya R&n of the Board of Directors or Members or Certificate of

Partners, as the case may be, a certified copy of which is

annexed hereto, her: supply the above-mentioned Goods at the prices quoted in the

ce with the terms set forth in the accompanying letter(s) reference
and dated (if any) and the
ents listed in the accompanying schedule of RFP documents.

r

I/We agree to be bound by those conditions in Transnet’s:
Standard Terms and Conditions of Contract Form No. US7 - Goods;
\\ (i) General Tender Conditions, Form CSS5 — Goods; and
(iii) any other standard or special conditions mentioned and/or embodied in the Request for
Proposal form; and;-
I/We accept that unless Transnet should otherwise decide and so inform me/us in the facsimile or
letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of
correspondence), together with Transnet’s acceptance thereof shall constitute a binding contract

between Transnet and me/us.

Page 20 of 58

Respondents Signature Dates & Company Stamp



/{_.,r" ’
Transnet Request for Quoiation No HGR 15441
Should Transnet decide that a formal contract should be signed and so inform me/us in the facsimile

or letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of

correspondence) together with Transnet's letter of acceptance/intent, shall constitute a binding

contract between Transnet and me/us until the formal contract is signed.

I/We further agree that if, after I/we have been notified of the accegta&wy/our Proposal, I/we

fail to enter into a formal contract if called upon to do so, or fail ce the supply of Goods

within 4 (four) weeks, Transnet may, without prejudice to anyo | remedy which it may have,

recover from me/us any expense to which it may havdibeen n calling for Proposals afresh and/or
having to accept any urable Proposal.

I/We accept that any contract resulting from ffer will be for a period of ................. only; and

agree to a penalty clause to be negotiaje ransnet, which will allow Transnet to invoke a
Id the delivery of the Goods be delayed due to non-

penalty (details to be negotiated) ag{st u
ormance by us.
The law of the Republic of S rica shall govern the contract created by the acceptance of this
RFP. The domicilliumgfita executandi shall be a place in the Republic of South Africa to be

specified by the Respondent
hereunder, at % | documents may be served on the Respondent who shall agree to submit
urisqidl

to the juris courts of the Republic of South Africa. Foreign Respondents shall, therefore,

st r, the name of their accredited agent in the Republic of South Africa who is
€ sign any contract which may have to be entered into in the event of their Proposal
\\ being accepted and to act on their behalf in all matters relating to the contract.

Respondent to indicate domicillium citandi et executandi hereunder:
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NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to award the contrad;{s; the successful Respondent (the Supplier)

W% Ihformed of th& acesptance of It PIEBETal. ~UNENELEsSRrPReEspondents will b8 Favised In

wfiﬂqg,;of the name of the successful Supplier a@@thé ragesnasdg why their Proposals have been

unsuctassful, for example, in the category of pricg, delivery périod? quality, BBBEE status o for any
other reason.

\\
VALIDITY PERIOD ~ * *

Transnet desires a validity period-of 3 (three) months (from closin ainst this RFQ. It should

be noted that Respondents may offer an earlier validity petjo at their Proposals may be

disregarded for that reason. Should Respondents befunabl mply with this validity period, an

e stated hereunder:
(State alternative validity period/date).

alternative validity peri
This RFQ is valid until
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REQUEST FOR QUOTATION [RFQ]

No CRAC-HGR 15441

NON-RISCLOSHRE AGREEMENT \

entered into by and between

TRANSNET SOC LTD

Registration Number 1990/000900/30

and

Q
QO

&
Ky

Registration Number : ;

\>

Respondents Signature
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TABLE OF CONTENTS
R S
Iy
% INTERPRETATION wovvvsevrrssnsseen VLR TR

2 CONFIDENTIAL INFORMATION ¢vvvvvrssssssssssessssmsmsssssnssasenssssesssessesessssesesesesseesesessssssssssssssssissees
3 RECORDS AND RETURN OF INFORMATION:.uusssssuesesesessseeseeseseesseseeseesesesessessessessessssssssssssssees 27
4 ANNOUNCEMENTS......ooveeeersseeesesessasmesssssssssesssses — . \ \ WO — pie
5  DURATION -
6  PRINCIPAL
7 ADEQUACY OF DAMAGES. .eecevseeesssssmssesessssessessesseeseserseseegpices
8  PRIVACY AND DATA PROTECTION «eeverrererrererrrssssssens
YR = 1= IR

Page 24 of 58

Respondents Signature Dates & Company Stamp



Transnet Reguest for Quotation No HGR 15441

~

S

¢

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street,
Johannesburg 2001,

and \\

[the Company] [Regig&No
] whose registered office is at V

WHEREAS

Transnet and the Company wish to ge Information [as defined below] and it is

envisaged that each party may fro %

asfarty making available to the other such Information,

respect thereof. In consideratioff of ed
the parties jointly agree tgat a ings between them shall be subject to the terms and

ime receive Information relating to the other in

conditions of this Agre which themselves will be subject to the parameters of the Bid
Document.
ITIS HERE;&
I@ ATION
A ment:
Q Agents mean directors, officers, employees, agents, professional advisers,
contractors or sub-contractors, or any Group member;

o Bid or Bid Document means Transnet’s Request for Information [RFI] Request for

Proposal [RFP] or Request for Quotation [RFQ], as the case may be;

o Confidential Information means any information or other data relating to one

party (the Disclosing Party) and/or the business carried on or proposed

or intended to be carried on by that party and which is made available for the
purposes of the Bid to the other party (the Receiving Party) or its Agents by the
Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure
and any other information otherwise made available by the Disclosing Party or its

Agents to the Receiving Party or its Agents, whether before, on or after the date of
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this Agreement, and whether in writing or otherwise, including any information,
analysis or specifications derived from, containing or reflecting such information but

excluding information which:

o is publicly available af the time of its disclosure or becomes publicly available (other than ™~
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms
of this Agreement); or

» was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any
restriction as to its use or disclosure prior to its being so@\closed; or

. following such disclosure, becomes available e Receiving Party or its

Agents (as can be demonstrated by its wri recor® or other reasonable
arty or its Agents, which

evidence) from a source other than the

source is not bound by any duty of copMMagiNlity owed, directly or indirectly, to
the Disclosing Party in relation to such % Btion;
o Group means any subsidiary, Wing company and any subsidiary of any

holding company of either party; BQ
o Information means all 't in whatever form including, without limitation,

any information relating 4 sy operations, plans, intentions, market opportunities,

know-how, trade segrets siness affairs whether in writing, conveyed orally or by
machine-readabl m.
o CONFIDENTI F ATION
o AllfCoN§deMal Information given by one party to this Agreement (the Disclosing

th€ other party (the Receiving Party) will be treated by the Receiving Party
ectet and confidential and will not, without the Disclosing Party’s written consent,

y or indirectly communicate or disclose (whether in writing or orally or in any other

\Q anner) Confidential Information to any other person other than in accordance with the
~ terms of this Agreement.

o The Receiving Party will only use the Confidential Information for the sole purpose of
technical and commercial discussions between the parties in relation to the Bid or for the

subsequent performance of any contract between the parties in relation to the Bid.
o Notwithstanding clause -0 above, the Receiving Party may disclose Confidential
Information:

" to those of its Agents who strictly need to know the Confidential Information
for the sole purpose set out in clause -0 above, provided that the Receiving
Party shall ensure that such Agents are made aware prior to the disclosure of

any part of the Confidential Information that the same is confidential and that
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o

they owe a duty of confidence to the Disclosing Party. The Receiving Party shall

at all times remain

liable for any actions of such Agents that would constitute a breach of this
Agreement; or to the extent required by law or the rules of any applicable
regulatory authority, subject to clause -0 below.

\!

In the event that the Receiving Party is requirgd to ose any Confidential
Information in accordance with clause O above, it s thy notify the Disclosing

e form, nature, content and

purpose of such disclosure or any action whic @

to challenge the validity of such requiremegt.
In the event that any Confid In ation shall be copied, disclosed or used

Agreement then, upon becoming aware of the
@ or remedies of the Disclosing Party, the Receiving

Party shall as soon as able notify the Disclosing Party of such event and if

sclosing Party may reasonably take

otherwise than as permitted

same, without prejudice to

requested take suchNgteps tmcluding the institution of legal proceedings) as shall be
necessary to gm capable of remedy) the default and/or to prevent further

unauthorised cgpyiMep disclosure or use.

Information shall remain the property of the Disclosing Party and its

\NQRECORDS AND RETURN OF INFORMATION

(o]

O

The Receiving Party agrees to ensure proper and secure storage of all Information

and any copies thereof,

The Receiving Party shall keep a written record, to be supplied to the Disclosing
Party upon request, of the Confidential Information provided and any copies made
thereof and, so far as is reasonably practicable, of the location of such Confidential

Information and any copies thereof,

The Company shall, within 7 (seven) days of receipt of a written demand from

Transnet:

. return all written Confidential Information (including all copies); and

expunge or destroy any Confidential Information from any computer, word
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processor or other device whatsoever into which it was copied, read or

programmed by the Company or on its behalf.
o The Company shall on request supply a certificate signed by a director as to its full

S rpa——— R

compliance with the requirements of clause -o- above.

. ANNOUNCEMENTS
o Neither party will make or permit to be made any announcement or disclosure of its

prospective interest in the Bid without the prior written consent gfghe other party.

o Neither party shall make use of the other party’s name orf§any information acquired
through its dealings with the other party for publicity or,marke purposes without the

prior written consent of the other party. EV

. DURATION
The obligations of each party and its Agents u is Agreement shall survive the termination of
any discussions or negotiations between the s regarding the Bid and continue thereafter for a
period of 5 (five) years. (JO

. PRINCIPAL
Each party confirms thaf i ing as principal and not as nominee, agent or broker for any other

person and that i&o rgsponsible for any costs incurred by it or its advisers in considering or
d

pursuing the Bid mplying with the terms of this Agreement.

e ADE OF DAMAGES

No ned in this Agreement shall be construed as prohibiting the Disclosing Party from
ng Any other remedies available to it, either at law or in equity, for any such threatened or
\actu breach of this Agreement, including specific performance, recovery of damages or

otherwise.

o PRIVACY AND DATA PROTECTION

o The Receiving Party undertakes to comply with South Africa’s general privacy
protection in terms of the Bill of Rights (Section 14) in connection with this Bid and shall
procure that its personnel shall observe the provisions of such Act (as applicable) or any

amendments and re-enactments thereof and any regulations made pursuant thereto.

o The Receiving Party warrants that it and its Agents have the appropriate technical

and organisational measures in place against unauthorised or unlawful processing of
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data relating to the Bid and against accidental loss or destruction of, or damage to such

data held or processed by them.

. GENERAL .

o Neither party may assign the benefit of this Agreement, or any interest hereunder,
except with the prior written consent of the other, save that Transnet may assign this

Agreement at any time to any member of the Transnet Group.

No failure or delay in-exercising any right, power or privilege }:ier this Agreement -will
operate as a waiver of it, nor will any single or partial exercis it preclude any further

exercise or the exercise of any right, power or p der this Agreement or

otherwise.

o The provisions of this Agreement shall b &able in the event that any of its

provisions are held by a court of compet§nt juriS®Ction or other applicable authority to
be invalid, void or otherwise unenf; and the remaining provisions shall remain

enforceable to the fullest extent d by law.

o This Agreement \ay o be modified by a written agreement duly signed by
persons authorige alf of each party.

o Nothin is A®teement shall constitute the creation of a partnership, joint venture
or age the parties.

o i rdement will be governed by and construed in accordance with South African
gang the parties irrevocably submit to the exclusive jurisdiction of the South African

> Q
000000000
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SECTION 3

o e AN i e . 5 e «-M—«-—m-
CLEANING OF CULVERTS BY HAND BETWEEN PLATRAND AND VOORUITSIG, AND

VOORUITSIG&% GLENCOE FOR A PERIOD OF ONE (01) MONTH PER:SECTION

FOR DELIVERY TO: HEIDELBERG !\\

SCOPE OF WORK %V

Page 30 of 58

Respondents Signature Dates & Company Stamp



7

Transnet Request for Quoiation No HGR 15441

CLEANING OF CULVERTS BETWEEN PLATRAND AND VOORUITSIG
MAINTAINED BY HEIDELBERG INFRASTRUCURE MAINTENANCE DEPOT

~ CONTENTS:
PART A: GENERAL

A1, SCOPE OF CONTRACT \
A1.1  NATURE OF WORK \
A1.2 LOCATION OF CONTRACT

A2, DEFINITIONS %
e

A3. CONTRACT PRICE AND ADJUSTME
Ad. PROTECTION OF AND CONN N TO EXISTING SERVICES

AS. SITE FACILITIES Q

A5.1  ACCOMODATION
A5.2  WATER SUPPLY (j

A6.  ORDERING RMIKRIALS
A7. occu%

A8, St GS

A9. UREMENT AND PAYMENTS

S

PLICABLE SPECIFICATIONS
\Q%TO BE SUPPLIED BY TRANSNET FREIGHT RAIL
12, TO BE PROVIDED BY THE CONTRACTOR
A13. TERMINATION OF CONTRACT
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A14, STANDING TIME
A15. SAFETY
A16. PENALTIES FOR LATE COMPLETION

Atl. SCOPE OF CONTRACT

\!

A1.1 Nature of work

This specification covers the cleaning of exist! Wetween Piatrand

and Vooruitsig.

A1.2 Locations of site and access O

The area of operation will be on mainline between Platrand and
Vooruitsig.
Access is avallable along @ trict roads and service roads adjacent to

the railway line.

A1.3 Duration of contract (j
This contract s| mmence one week after acceptance of a letter Is Issued.
The contra all be for duration of ONE MONTM.

a2 DE&‘%

urpose of this contract the following expressions shall have the
agings herein assigned to them.

Qﬂo}ect Manager — shall mean any person appointed by Transnet Freight Rail
Q fo supervise and take charge of the contract
>

Contractor —~ shall mean the person, who's tender for work referred to in this
contract, shalt have been accepted by Transnet Freight Rail.

Supervisor - means the person appointed by the Contractor to oversee the
completion of the works on site,

Coniract - means the General Conditions of Contract, Special Conditions of
Contract (if any), Specifications, Drawings, Priced Schedule of Quantities,
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S

A3.

A4,

AS5.

Q@E
Qs. Accommodation

Schedule of rates and Prices (if any), Tender, Confract Agreement and any
other Special Documentation that are specified for inclusion.

Works - means the Works to be executed in accordance with the contract.

CONTRACT PRICE AND ADJUSTMENT FACTOR

Valus added tax in terms of the Valued-added Tax Act No@ of 1891 shall

not be included in the tendered rated. Provision is made e Schedule of
Quantities and Price for the lump sum addition of Val ded Tax. No
contract price adjustment will be applicable in this gontra ny price
increase due o escalation will be for the contra nt and any
decrease will be to his benefit. Transnet Freig rves the right to
reduce quantities in order to meet budget ness

PROTECTION OF AND CONNECTI!N T ISTING SERVICES.

The Contractor shall be respo cating and protecting existing
services. Damage to any sgg ali tmmed:ateiy be reported to the Project

Manager who will arrange 0 fixed.

The cost of the repair QZ. or the contractor's account if the services
were pointed out ig the ctor, or if the Contractor should have foreseen
it, otherwise TrggsNet Freight Rail shall bear the cost.

ect to any existing service on a temporary basis must be
obtain Transnet Freight Rail or the Municipality having the

CILITIES

The contractor shall make his own arrangements for accommodation of his
employees and all costs incurred shall be tendered for in the Schedule of
Quantities and Prices. The accommodation of both Supervisory and Labour
employees shall be in accordance with the requirements of the Local
Authorities. Camping sites will not be provided on Transnet Freight Rail land.

A5.2 Water supply
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The Contractor shall make his own arrangements fo transport water to the
proposed camp-and work sife if not available,

A6. ODERING MATERIALS

The Contractor will order any necessary materials from the Project Manager,
one week in advance. The Contractor will be responsible for the protection and
safe keeping of the ordered material on site. \

A7. OCCUPATIONS . *

The work will be done between trains, adjacent to
occupations will be applicable for the pumose
hours will be between 07:00 and 16:00, M

A8. SITE MEETINGS

The Contractor shall attend all
Manager. Such meetings s & the purpose of discussing progress,

delays, materials, conditj ifications, etc. The meeting will be held
under the chairmanshigfof tfnject Manager or his deputy. Delays, if any,
fo the approved work rapp shall be noted or otherwise recorded as NiL.

AL

As. MEASU% ND PAYMENT
AS. % ation will be paid. Allowance for escalation costs must be

pvidyd fgn the tendered price.

.2 Payment will be made after successful completion of the project
ding to an actual survey made by the Project Manager. Payment will be
de regarding this contract and a job completion certificate will be issued.
> Q

A10. APPLICABLE SPECIFICATIONS
In so far they can be applied, and where they are not inconsistent with the
terms of this Spacification, the following specifications shall be regarded as
being embodied in the Specification;

E4E : Safety arrangements and procedural compliance with the
Occupation Health and Safety Act; Act 85 of 1993 and regulations.
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E7/1 : Specification for wark on, over, under or adjacent to Railway lines
and near high voltage equipment.
E10 : Spacification for Railway Track work
E10/Gen: Preliminary and General
E104/3 : Batlast Cleaning

Although the above mentioned specificatlons are net bound in the document
they are applicable and available in the office of the Depot Engineer
Heidelberg for perusal.

\\
A11. TO BE PROVIDED BY TRANSNET FREIGHT RAEL*

4 sleeper-hooks if needed EV

A12. TO BE PROVIDED BY THE commc@

All tools and equipment required, thcont r shall use histher own
equipment such as shovels, spa d culvert cleaning tool.

A13.

Terminat ke place only after thorough consideration and due
nofificat gro®nds being provided by the Environmental Manager in writing
withjnlg s ged period.

A14, ING TIME

ny other cause. Any such lost time or productivity shall be to the

higecontract makes no provision for the time lost due to rain, inclement weather
Q contractor's account.

S

A15. SAFETY
The contractor will take every precaution not fo cause damage to property or
injury to any person as a resuit of his execution of the works.
The contractor will comply with the provisions of the Occupational Health and

Safety Act, 1993 (Act no. 856 of 1993} and all regulations promulgated in terms
thereof.
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The contractor will indemnify Transnet Freight Rail against all claims for death
of or injury fo any person whatscever or damage fo any propetty whatsoever
which may arise out of or In consequence of any act of negligence on the part
of the &&Mractor OF 1iis empioyees in the course of execution of e works am
against all claims, demands, proceedings, damages, costs charges and
expenses i respect thereof.

The contractor will comply with the provision of the Workmen's Compensation
Act 1941 (Act no. 30 1941) or any subsequent Act or amendgfent thereto and

shall provide documentary evidence to this effect.

The contractor will provide for the safety of his own ff$ occupations
as well as outside of occupation times and shall en is gtaff's compliance
with Transnet Freight Rail's safety regulations fo% :

The Transnet Freight Rall Representative is ‘ le to ensure that thé
protection is set out correctly each day. T'he ¥ tor must confirm each day
with the Transnet Freight Rail Represenfative that the correct protection has

been put out and that he may take gQtmgtion of the track. The Transnet
Freight Rall Representative will re

and the contractor will sign thiy

The contractor is to confi e y in the site diary/ instruction book that he
has had a safety talk witiRall hi rkers and that they have been instructed to
stand clear of the t a t tracks when trains are passing.

A Safety Plan jays vided with the tender.
A16. PENAL TE COMPLETION
Ap R 350 per day will apply for the late completion of the contract.
> Q
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CLEANING OF CULVERTS BETWEEN PLATRAND AND VOORUITSIG
MAINTAINED BY HEIDELBERG INFRASTRUCURE MAINTENANCE DEPOT

" CONTENTS:
PART B: TECHNICAL SPECIFICATIONS

Bf.SCOPE | \\
B2, SPECIFICATIONS OF PROPOSED WORK PROCESS !

B1. SCOPE \/

This part covers the technical specifications to cf g culvert systems.
B2. SPECIFICATIONS OF PROPOS;%)RK PROCESS

B2.1 Clearing and preparation g™ W the actual work, No work is to be done
on top of the culvert or Dige to the raitway line,
The property adjacgfit to Wagansnet Freight Rail reserve may not be
entered without pridgpermgission from the technical officer,

B2.2 Remove the § ide the Culveris which block the flow of water so that
the water nerly and there's no mud.

Restogfa | the inlet and outlet feve! of the culvert such that an
ade ngff of water is present. Water must not be able to dam in the
F f

ust be taken by the Contractor to avoid unsafe conditions keeping in
ind that the line are bi-directional and trains can come from both sides.

B2.3

dequate supervision must accompany the employees of the Contractor,
as the Project Manager will only do inspection and no other Transnet
Freight Rail representative will be on site on a permanent basis.

B2.5 All reeds, trees and grass, as well as grass overgrowth and silt which

hinder the flow of water must be removed from the culvert and any trees
growing in front of the inlet and outlet of the culvert must be removed.
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B2.6 Concrete pipes, which direct the flow of surface water from one line to
another line, invart levels must be cleaned from soil and reeds which may
ba pressnt as indicated in the Schedule of Quantities and Prices.

B27 Al éﬁo?ped down vegetation must be removed from the cleaned area and
packed in a suitable position next to the fence and tramped flat.

B2.8 The culverts or pipes are not all builf to the same standard the Technical
Officer may give additional instructions owing to unique circumnstances,
The height of the vegetation varies from 0.1 mt0 0.3 m, \

B2.9 The contractor shalt use his/her own equipment suchnk\cwels, spades,
~ and culvert cleaning tool. Contractor shall providany otfer necessary

tools for cleaning. E
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CLEANING OF CULVERTS BETWEEN VOORUITSIG AND GLENCOE
MAINTAINED BY HEIDELBERG INFRASTRUCURE MAINTENANCE DEPOT

CONTENTS: ~

e

PART A: GENERAL

At.
A1l
A1.2

A3.

A5.1
A5.2
A8.
At.
A8,

A12,

A13.

SCOPE OF CONTRACT \\
NATURE OF WORK s
LOCATION OF CONTRACT

\%

DEFINITIONS ' '
CONTRACT PRICE AND ADJUSTHEN OR

PROTECTION OF AND CON TO EXISTING SERVICES
SITE FACRITIES
ACCOMODATION O

WATER SUPPIY
ORDERI IALS
ocC 0

& o
Ag% UREMENT AND PAYMENTS
PLICABLE SPECIFICATIONS

<&

TO BE SUPPLIED BY TRANSNET FREIGHT RAIL
TO BE PROVIDED BY THE CONTRACTOR
TERMINATION OF CONTRACT
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A14. STANDING TIME
A15.  SAFETY
A16. PENALTIES FOR LATE COMPLETION

A1, SCOPE OF CONTRACT !\\

A1.1  Nature of work V
This specification covers the cleaning of & rts between
Vooruitsig and Glencoe.

A1.2 Locations of site and access *

The area of operation will b Natat maintine between Voorulisiy and
iy @

Accass is available al
the railway line.

A1.3 Duration of co

district roads and service roads adjacent to

mmence one week after acceptance of a letter is issued.

The co shall be for duration of 30 days.

A2, ONS

e purpose of this contract the following expressions shall have the
anings herein assighed to them.

\\ Q Project Manager — shall mean any person appeinted by Transnet Freight Rail
to supervise and take charge of the contract

Contractor — shall mean the person, who's tender for work refetrad 1o in this
contract, shall have been accepted by Transnet Freight Rail.

Supervisor - means the person appointed by the Contractor to oversee the
completion of the works on site.

Contract - means the General Conditions of Contract, Special Conditions of
Contract (if any), Specifications, Drawings, Priced Schedule of Quantities,

Page 42 of 58

Respondents Signature Dates & Company Stamp



Transnet Request for Quotation No HGR 15441

Schedule of rates and Prices (if any), Tender, Contract Agreement and any

other Special Documentation that are specified for inclusion.

Works - means the Works to be executed in accordance with the contract,

A3. CONTRACT PRICE AND ADJUSTMENT FACTOR

Value added tax in terms of the Valued-added Tax Act No.8Q of 1991 shall
not be included inthe tendered rated. Provision is made if§¥e Schedule of
Quantities and Price for the lump sum addition of Value Rlded Tax. No

contract price adjustmient will be applicable in this co
increase due to escalation will be for the contracto%sz

decrease will be fo hls benefit. Transnet Freight sagvas the right to
reduce quantities in order to meet budget co

A4. PROTECTION OF AND CONNEC ON®STING SERVICES.

The Contractor shall be responsi locating and protecting existing
services. Damage to any seng all mmediataely be reported to the Project
Manager who will arrange far Ngfbe fixed.

irg . the contractor's account if the services
were pointed out o tile CorMClor, or if the Contractor should have foreseen
eight Rail shalf bear the cost,

Permission t ot to any existing sarvice on a temporary basis must be

et Freight Rail or the Municipality having the
AS. .&lunas
&commodaﬂon

The contracter shall make his own arrangements for accormmeodation of his
\\ employees and all costs incurred shall be tendered for in the Schedule of
Quantities and Prices. The accommodation of both Supervisory and Labour
employees shall be in accordance with the requirements of the Local
Authorities. Camping sites will not be provided on Transnet Freight Rail land.

A5.2 Water supply
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The Contractor shall make his own arrangements o transport water to the
proposed camp-and work site if not available.

A6. ODERING MATERIALS

The Contractor will order any necessary matenals from the Project Manager,
one week in advance. The Contractor will be responsible for the protection and
safe keeping of the ordered material on site. \

A7. OQCCUPATIONS *

The work wili be done between trains, adjacent to w\hus no
occupations will be applicable for the purpose i ct. The worklng
hours will be between 07:00 and 16:00, Mo riday.

A8. SITE MEETINGS !
The Contractor shall attend a!l eet s convened by the Project

Manager. Such meetings shg rthe purpose of discussing progress,
delays, malerals, conditiorg Rations, etc. The meeting will be held
under the chalmaansh:@) P

P

ect Manager or his deputy. Delays, if any,
to the approved work all be noted or otherwise recorded as NIL.,

A9, MEASU PAYMENT
A9, ation will be paid. Allowance for escalation costs must be
provi the tendered price.

.2 Wyment will be made after successful completion of the project
G ing to an actual survey made by the Project Manager. Payment will be
% e regarding this contract and a job completion certificate will be issued.

10. APPLICABLE SPECIFICATIONS

S

In so far they can be applied, and where they are not inconsistent with the
terms of this Specification, the following specifications shall be regarded as
being embodiad in the Specffication:

E4E  : Safety arrangements and procedural compliance with the
Occupation Health and Safety Act; Act 85 of 1983 and regulations.

Page 44 of 58

Respondents Signature Dates & Company Stamp



Transhet Request for Quotation No HGR 15441 L 4

E7/1 : Specification for work on, over, under or adjacent to Railway lines
and near high voltage equipment.

E10 : Specification for Railway Track work
E10/Gen: Preliminary and General

E106/3 : Ballast Cleaning

Although the above mentioned specifications are not bound in the document
they are applicable and available in the office of the Depot Engineer
Heidelberg for perusal.

\\
All. TO BE PROVIDED BY TRANSNET FREIGHT RAIL*

4 sleeper-hooks if needed EV

A12. TO BE PROVIDED BY THE CONTRAC@
All tools and equipment required, thd cont r shall use hisfher own
equipment such as shovels, spa d culvert cleaning tool.

A13. TERMINATION OF CON

Transnet Freight Rail{shall J¥%¥e the right to terminate the abcve contract on
grounds of non-pgrfo . or unsatisfactory performance on the part of the
Contractor in the &ecution of the work.

ke place only after thorough consideration and due
nds being provided by the Environmental Manager in writing

Terminati

notificati g

withigs period.
Al4. ING TIME

higecontract makes no provision for the time lost due to rain, inclement weather
ny other cause. Any such lost time or productivity shall be to the
contractor's account.

g

A15. SAFETY
The contractor will take every precaution not to cause damage to property or
injury to any person as a result of his execution of the works.
The contractor will cormply with the provisions of the Qccupational Mealth and

Safety Act, 1993 (Act no. 85 of 1893) and all regulations promulgated in terms
thereof.
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The contractor will indemnify Transnet Freight Rail against all claims for death
of or injury to any person whatsoever or damage to eny property whatsoever
which may arise out of or in consequence of any act of negligence on the part
of the contractor or K8 employass in the course of execution of the works ania”
against all claims, demands, proceedings, damages, costs charges and
axpenses in respect thereof.

The contractor will comply with the provision of the Workmen's Compensation
Act 1941 (Act no. 30 1941) or any subsequent Act or amend { thereto and
shali provide documentary svidence to this effect.

occupations

The contractor will provide for the safety of his own staff dur
i s compliance

as well as outside of occupation times and shall ens
with Transnet Freight Rail's safety regulations for,

The Transnet Frelght Rail Representative Is r se to ensurs that the
protection is set out correctly each day. The cgtragtor must confirm each day
with the Transnet Freight Rail Represent§five thef the correct protection has
been put out and that he may take océeion of the track. The Transnet

has had a safety talk with Qlf his porkers and that they have been instructed to
stand clear of the track/ ad

The contractor is to confi in the site diary/ instruction book that he

tracks when trains are passing.

A Safety Plan vided with the tender.
A16. PENALTI TE COMPLETION
A pe 380 per day will apply for the late completion of the contract.
S Q
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CLEANING OF CULVERTS BETWEEN VOORUITSIG AND GLENCOE
MAINTAINED BY HEIDELBERG INFRASTRUCURE MAINTENANCE DEPOT

‘CONTENTS:
PART B: TECHNICAL SPECIFICATIONS

B1. SCOPE \
B2. SPECIFICATIONS OF FROPOSED WORK PROCESS

B1. SCOPE V

This part covers the technical specifications to ¢ {ing culvert systems.

B2. SPECIFICATIONS OF PROPO&IORK PROCESS

B2.1 Clearing and preparatiops@igiJfor the actual work. No work is to be done
on top of the culvert or f
The property adjagnt t

entered without prigr pegnission from the technical officer,

B2.2 Removel iNpside the Culverts which block the flow of water so that
the wate roperly and there’s no mud.

el the inlet and outlet level of the culvert such that an

of water is present. Water must not be able to dam in the

B2. must be taken by the Contractor to avoid unsafe conditions keeping in
ming that the line are bi-directional and trains can come from both sides.

Adequate supervision must accompany the employees of the Contractor,

as the Project Manager will only do inspection and no other Transnet
Freight Rail representative will be on site on a permanent basis.
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B2.5 All reeds, trees and grass, as well as grass overgrowth and silt which
hindar the flow of water must be removed from the culvert andany trees ...

growing in front of the inlef and outlef of the culvert must be removed.
B2.6 Concrete pipes, which direct the flow of surface water from one line to

anocther line, invert fevels must be cleaned from soil and reeds which may
be present as indicated in the Schedule of Quantities and Prices.

B2.7 Al chopped down vegetation must be removad from the ¢|®aned area and
packed in a suitable position next to the fence and flat.

B2.8 The culveris or pipes are not all built to the same gleMgard,the Technical

@ such as shovels, spades,

preffide any other necessary

B2.92 The contractor shall use his/her own equ
and culvert cleaning tool. Contractorghall
tools for cleaning.

NB: A TLB will be required for the d
of earth drains which will channel

It of this contract, for clearing and opening
Na Wy to existing cutverts.
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Tenderer SHE Management System
Questionnaire

This questionnaire is part of the TFR tender évaluation process and is to be completed by all

Tenderer’s and submitted with their tender offer. The objective of the questionnaire is to
provide an overview of the status of the Tenderer’s SHE management system. Tenderer’s
will be required to verify their responses noted in their questionnaire by providing evidence
of their ability and capacity in relevant matters. The tender warrants thag the information
provided below is accurate and correct. The tenderer shall advise TF \ any changes.

TFR may verify the accuracy of this information (where necessarf\during the physical
visit as part of the tender evaluation.

The information provided in this questionnaire g an ate summary of the
company's SHE management system. s

Company Name:

Signed: e:

Position: ate:
Tender Description:

Tender Number: NS

Tenderer SHE M.mag»c nent System
‘Questionnaire

e.g NOSA, OHSAS, IRCA System etc

- If yes provide details

- Is there a company SHE Management System,
procedures manual or plan?

- If yes provide a copy of the content page(s)

- Are the SHE responsibilities clearly identified for all
levels of Management and employees?

- If yes provide details

Safe Work Practices and Procedures

- Are safe operating procedures or specific safety
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instructions relevant to its operations available?

~ Ifyes provide a summary listing of procedures-or
instructions

- Is there a-SHE incident register?
If yes provide a copy

- Are Risk Assessments conducted and appropriate \
techniques used? \

- If yes provide details

Describe Briefly how health and safety trainin@

conducted in your company:

ng and induction
es in your company?

- Is a record maintained of al

ai
programs undertaken for pl

- If yes provide examp o A\ 8ty training records

- Are regulag hejlth¥¥nd safety inspections at worksites

undertak

-If ye i etails
& a procedure by which employees can report

s at workplaces?

- If yes provide details

- Is there a workplace SHE committee?

- Are employees involved in decision making over SHE
matters?

- If yes provide details

- Are there appointed SHE representatives?

- Comments
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& ¥ TR ¥ BT
1 SR L Nt A RN Y 3 RIS SO
- Is there a system for recording and analysing health

and safety performance statistics including injuries and
incidents? -« it . e o

- If yes provide details

- Are employees regularly provided with information on
company health and safety performance?

- If yes provide details

Is company registered with workmen’s compensation
and up to date?

- If yes provide proof of letter of good standing

- Has the company been fined or convicted of
occupational health and safety offence? 3
- If yes provide details Q

Safefy Pe mance Report

Monthly DIFR for pregioys months

Previous
Year

ing | Total Number of | DIFR per month
ie employees

DIFR = Number of Disabling injuries x 200000 divided by number of manhours
worked for the period
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Signed
(Tenderer)

Respondents Signature
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/ &}bers [where
applicable]

3. Certified copies of the relevant company registration do wom Companies and
Intellectual Property Commission (CIPC) ‘ %

Certified copies of the company’s shareholding/d @ 5 portfolio

A letter on the company’s letterhead conﬁrnw{ysical and postal addresses

Original valid SARS Tax Clearance Ce e

Certified copy of VAT Registratio,

A valid and original B-BBEJf Ve

thereof meeting the requj em&

Practice

e

B2 B " e (B

n Certificate / sworn affidavit or certified copy
B-BBEE compliance as per the B-BBEE Codes of Good

9. Certified copy mpany Registration Certificate [if applicable]

Vendor Application Form

e
: -
ey

ny trading name =~ . -
\\QCompanv registered name ] i

‘Company Registration Number or ID Number if a Sole Proprietor ;5;%
Fomofentity (V] | ¢ | Trust | Piyltd | Limited | Partnership Sole Proprietor

= T

VAT number [if registered) 2t =g e

o
s i
L

Company telephone number =~

&
i

Company fax number

Company email address

i

Company website address f g%ii
Bank name | Branch & Branch code T
Account holder - - - Bankaccount number S
Postal address etk
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Transnet General Bid Conditions — Services
[January 2014]

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1  Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4 Respondent(s) shall mean a respondent/bidder to a Bid Document; \\

1.5  RFP shall mean Request for Proposal;

1.6 RFQ shall mean Request for Quotation;

1.7  RFX shall mean RFP or RFQ, as the case may be; V

1.8  Services shall mean the services required by Transnet 0 ed in its Bid Document;

1.9  Setvice Provider shall mean the successful Responde

1.10 Tax Invoice shall mean the document as reguirddl by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to tig @

&e Owned Company; and

1.11 Transnet shall mean Transnet SOC
1.12 VAT shall mean Value-Added f of the Value-Added Tax Act, 89 of 1991, as may be

amended from time to time.

2 GENERAL

All Bid Documents and contracts and orders shall be subject to the following general conditions
as laid down by Tr. et gnd to be strictly adhered to by any Respondent to this RFX.

3 SUBMISSI D DOCUMENTS

31 A hich shall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no

the closing date and time specified in accordance with the directions issued in the Bid

uments. Late Bids will not be considered.

~
4, 3.2\, Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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10

4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

BID FEES
5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of paqu\t when submitting their

Bid will be considered.

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Tran Vy time within the requested
validity period after the closing date of the RFX.

6.2 Respondents may be requested to extend their valid @

such instances, Respondents will not be allowedjto chaM®any aspect of their Bid, unless they are

bd for a specified additional period. In

able to demonstrate that the proposed c is as a direct and unavoidable consequence of

Transnet’s extension of the validity perio

SITE VISIT / BRIEFING SESSION

Respondents may be requested to at\gnd (i)a site visit where it is considered necessary to view the site

prior to the preparation of Bids, &(ii) an briefing session when Transnet deems it necessary to provide

Respondents with additio tion relevant to the compilation of their Bids. When such visits or

Isory in the Bid Document, Respondents are obliged to attend these

sessions are indicateg#flas

(0]

MUNICATION AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS
12.1 If the Respondent, after it has been notified of the acceptance of its Bid fails to:
a) enter into a formal contract when called upon to do so within suc\period as Transnet may
specify; or
b) accept an order in terms of the Bid;
c) furnish satisfactory security when called upon to do so f Went of the contract; or
d) comply with any condition imposed by Transnet,
Transnet may, in any such case, without prejudice ptiRr legal remedy which it may have,
proceed to accept any other Bid or, if it is necesgary t 0, call for Bids afresh, and may recover
from the defaulting Respondent any addition nse incurred by Transnet in calling for new offers
or in accepting a less favourable offer.
12.2 d/or concluded a contract with Transnet [hereinafter
the capacity of agent or subcontractor who has been
id after the advertised date and hour for the receipt of Bids; or
b) has, after otified of the acceptance of its Bid, failed or refused to sign a contract
when do so in terms of any condition forming part of the Bid Documents; ot
c) has{caiNed any contract resulting from such Bid in an unsatisfactory manner or has
%d y condition of such contract; or
d) as,offered, promised or given a bribe in relation to the obtaining or the execution of such
% ntract; or
has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

f) has made any misleading or incorrect statement either

(i) in the affidavit or certificate referred to in clause 18 /[Notice fo Unsuccessful

Respondents]; or
(i) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
o it made the statement in good faith honestly believing it to be correct; and

. before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

a) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
i) has been included as a company or person prohibited from doing business with the public

13

14

15

16

sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist§ been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whosejdécision shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or ente e or company, may also
apply to any other enterprise under the same or different nam isqgalified persons or enterprise
or company [or associates thereof] and may also be applie ent or employee of the person

or enterprise or company concerned.

CURRENCY
All monetary amounts referred to in a Bid respo ust Wg in Rand, the currency of the Republic of South
Africa [ZAR], save to the extent specifically in the RFX.

PRICES SUBJECT TO CONFIRMAT
14.1 Prices which are quoted sybject rmation will not be considered.

ation of any resulting order and/or contract will receive precedence over

14.2  Firm prices quoted for

prices which are uation if this is in Transnet’s best interests.

ALTERATIONS E RESPONDENT TO BID PRICES

All alteratio y e Respondent to its Bid price(s) prior to the submission of its Bid Documents must

be done ting the incorrect figures and words where required and by inserting the correct figures and

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be

stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself

against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and
also furnish full details of the principals to whom payment is to be made.
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17

18

19

S

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.
16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to remuestt @ pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Valiue-Addied Tax Act no. 89 of 1991 [VAT Act].

AECEPTANC: OF BID

i71 ’ Transnet does not bind itself to accept the lowest priced or any Bid. \
17.2 Transnet reserves the right to accept any Bid in whole or in part.

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be Wese General Bid Conditions
and any contractual terms and/or any schedule of “Special ilNgs¥ or otherwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Tragsnet message or email of the acceptance of
its Bid, the acknowledgement of receipt tranggg d shall be regarded as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFUL RESPON

Unsuccessful Respondents shall be a iting that their Bids have not been accepted as soon as

possible after the closing date of e Bid. ward of business to the successful Respondent all unsuccessful
Respondents shall be informe name of the successful Respondent and of the reason as to why their

Bids have not been suc

TERMS AND CO 0 F CONTRACT

19.1 The rovfder shall adhere to the Terms and Conditions of Contract issued with the Bid

@ Do
guld the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.
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21

22

23

24

25

&~ effect.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

IDENTIFICATION
If the Respondent is a company, the full names of the directors shall be @t Bid. If the Respondent

is a close corporation, the full names of the members shall be e id. If the Respondent is a
partnership or an individual trading under a trade name, the fu 0 partners or of such individual,

as the case may be, shall be furnished.

on its behalf in all matters relating to the contract.

CONTRACTUAL SECURITIES

o do'so, shall provide security to the satisfaction of

23.1 The successful Respondent, when called @
o Mor order. Such security shall be in the form of an

Transnet for the due fulfiment of 3
advanced payment guarantee [ Nad/ogle performance bond [Performance Bond], as the case

may be, to be furnished by an Qgprov; bank, building society, insurance or guarantee corporation

carrying on business in Souty Africa.

whole or part at the discretion of Transnet to make good any loss or

23.2 The security may b

23.3
23.4

anted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate

23.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
guoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the

Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1

26.2

27
N~

27.2

27.3

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited t\submit offers based on

alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the ter t will be applicable to its
alternative offer(s) and the financial merits thereof, anluated and taken into

consideration when the Bid is adjudicated.
consideration.

NOTE: The successful Respondent [the Qe PNwider], where applicable, shall be required to

furnish a guarantee covering any yments, as set out in clause 23 above [Contractual
Securities]. (J

d) The Respondent must, therefore, in the first in er strictly in accordance with clause

26.1a) above. Failure to comply with clayse 2 hove may preclude a Bid from further

Conditional Discount

Respondents offering pgiceSyvhich are subject to a conditional discount applicable for payment within

a specific period ar t the conditional period will be calculated from the date of receipt by

Transnet of th vider’s month-end statement reflecting the relevant Tax Invoice(s) for
payment p, 'ded the conditions of the order or contract have been fulfilled and the Tax
all respects in terms of the contract or order. Incomplete and/or incorrect Tax
Iny#ces s e returned and the conditional discount period will be recalculated from the date of

e of #e correct documentation.

REQUIREMENTS
Period Contracts
It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of éontrad.
Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The ™ Total or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet.

Copyright \\

Copyright in plans, drawings, diagrams, specifications and docum compiled by the Service

Provider for the purpose of contract work shall be governed by Wtua/ Property Rights section
in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

29.3

29.4

Bids submitted by foreign principals may be fi arded directly by the principals or by its South
African representative or agent to the Se e Acquisition Council or to a designated official

of Transnet according to whichever o ecified in the Bid Documents.

In the case of a representative ritten proof must be submitted to the effect that such

representative or agent has bgen dul orised to act in that capacity by the principal. Failure to

submit such authorisation@y the entative or agent shall disqualify the Bid.

When legally authorise pare and submit Bids on behalf of their principals not domiciled in the

Republic of So representatives or agents must compile the Bids in the names of such

principals agg sijétheg on behalf of the latter.

South Afri I sentatives or agents of a successful foreign Respondent must when so required
rmal contract in the name of their principals and must sign such contract on behalf of

n every such case a legal Power of Attorney from their principals must be furnished to

by the South African representative or agents authorising them to enter into and sign such

a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republiic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilium citandi et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30  CONFLICT WITH BID DOCUMENT \\

Should a conflict arise between these General Bid Conditions and the Bid ent issued, the conditions

ooooOOOOooos

stated in the Bid Document shall prevail.
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1 INTRODUCTION
When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such wo, §r phrases shall have the
meaning assigned thereto in this clause, except where the context cleari ires otherwise:

2.1  AFSA means the Arbitration Foundation of South Africa; y
2.2 Agreement means the Agreement and its associa s and/or annexures and/or
appendices, including the Work Order(s), speci or the Services and such special

conditions as shall apply to the Agreement, togeth¥ he General Tender Conditions and any
' additiona! provisions in the associated bid docgments tendered by the Service Provider [as agreed
in writing between the Parties], which ] and exclusively govern the provision of Services

by the Service Provider to Transnels

2.3  Background Intellectual P ans all Intellectual Property introduced and required by
either Party to give effect tff their

#Waffiliates prior to the Commencement Date or developed after

ations under the Agreement owned in whole or in part by

or licensed to either P,

the Commenceme otherwise pursuant to the Agreement;

2.4 Business Daf(s s Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclajgmeNg Soyth Africa;
2.5 Commegce t Date means [@®], notwithstanding the signature date of the Agreement;

2.6 opfideM¥al Information means any information or other data, whether in written, oral,

g or in any other form such as in documents, papers, memoranda, correspondence,
%books, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

\\ plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:
a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.10

2.11

2.12

) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes; \\

j) Copyright works;

k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, togls d ques, processes, machinery
and equipment of the disclosing Party,;

m) plans, designs, concepts, drawings, fi @ and technical requirements and
specifications of the disclosing Party;

n) information concerning faults or, cts N goods, equipment, hardware or software or the

incidence of such faults or dgfe nd

0) information concerningg tRe es, Fees and / or costs of the disclosing Party or its

authorised Subcontr@ctors, heir methods, practices or service performance levels

actually achiev

Copyright means t in expressions, procedures, methods of operations or mathematical
concepts, cogut ram codes, compilations of data or other material, literary works, musical
works, aggstiN@orkgs sound recordings, broadcasts, program carrying signals, published editions,
photogrgphi . or cinematographic works of the copyright owner to do or to authorise the

aln acts specified in respect of the different categories of works;

aulp means any breach of the obligations of either Party [including but not limited to
mental breach or breach of a fundamental term] or any Default, act, omission, negligence or
atement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and \Third Party Materials;

Parties mean the Parties to the Agreement together with their sulsidiaries, divisions, business

units, successors-in-titie and their assigns;

Party means either one of these Parties; V

Patents mean registered Patents and Patent applicatj C latter have proceeded to grant,
and includes a right granted for any inventions, pri pPocesses in all fields of technology;

Permitted Purpose means any activity or pgocess undertaken or supervised by Personnel

or employees of one Party during th f the Agreement, for which purpose authorised

disclosure of the other Party’s Confid

@

fee, agent, consultant, independent associate or supplier,

nformation or Intellectual Property is a prerequisite in
order to enable such activity or accomplished;

Personnel means any parfher,

Subcontractor and thg sta Subcontractor, or other authorised representative of either

Party;

Purchase O s official orders issued by an operating division of Transnet to the

Service P, or the provision of Services;

Servic¥(s) s [@], the Service(s) provided to Transnet by the Service Provider, pursuant to
e rder(s) in terms of the Agreement;

Level Agreement or SLA means the processes, deliverables, key performance
tors and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.29

2.30

2.31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service requy by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Servic@to Transnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION V

3.1

3.2

3.3
3.4
3.5

4 NAT

>
4,2
4.3
4.4
45

Clause headings in the Agreement are included for, erence only and do not form part of

the Agreement for the purposes of interpretation O gy other purpose. No provision shall be

construed against or interpreted to the gisayantage of either Party hereto by reason of such

Party having or being deemed to have, urer drafted such provision.

e

in the X&reement will be interpreted in accordance with the generally

Any term, word, acronym or phr, in the Agreement, other than those defined under the

clause heading “Definitions” ghd en its plain English meaning, and those terms, words,

acronyms, and phrases use

accepted meanings ac§grded

A reference to te incorporates a reference to the plural and vice versa.

rsons incorporates a reference to legal persons and vice versa.

A referenc

icular gender incorporates a reference to the other gender.

sement is an agreement under the terms and conditions of which the Service Provider will
nge for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.

Page 6 of 26



Standard Terms and Conditions of Contract
Services [January 2014}

4.6

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of

that delay.

5 AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed to constitut ‘}artnership between the

Parties, or constitute or be deemed to constitute the Parties nts or employees of one
another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or oVer into an agreement in the
name of the other; or give any warranty, represen ° ndertaking on the other's behalf; or

create any liability against the other or bind the redit in any way or for any purpose

whatsoever.

6 WARRANTIES

6.1
>

6.2

6.3

The Service Provider warrants to tzat:

a) it has full capacity agd aut o enter into and to perform the Agreement and that the
Agreement is execut uly authorised representatives of the Service Provider;
b) it will disc s obligations under the Agreement and any annexure, appendix or

all due skill, care and diligence;

c) solgly responsible for the payment of remuneration and associated benefits, if

Personnel and for withholding and remitting income tax for its Personnel in

ormance with any applicable laws and regulations;

i will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do sa in
place cf the Service Provider and any excess charges or costs incurred by Transnet as a result
shall_tze paid by the Service Provider.

The SG?“.-r-?riC‘e Prvider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in witig

The Service Provider will not be liable to remedy ary p?nblen] arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, Without the prior approval
of the Service Provider. \

The Service Provider shall advise Transnet of the effects of any §eps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost ITTYjcations or any disruption

or delay in the performance of the Services. The Parties a
including the charges for the Services or any timetables
in accordance with the change control procedurg oWout in clause 29 fAmendment and
Change Control]. @

The Service Provider warrants that:

a) it has, using the most up-to-da @

of the relevant Work

b) at the time of deliveNgto TJhnsnet, the Materials do not contain any trojan horse, worm,

logic bomb, jimegomb, back door, trap door, keys or other harmful components.
that, in the event that a virus is found, it will at its own expense use

ssist Transnet in reducing the effect of the virus and, particularly in the

event uses loss of operational efficiency or loss of data, to assist Transnet to the

sarge exgnt itigate such losses and to restore Transnet to its original operating efficiency.
hggSe Provider undertakes to comply with South Africa’s general privacy protection in terms

o on 14 of the Bill of Rights in connection with the Agreement and shall procure that its

onnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above. \

Subject to clause 14 /[Service Provider’s Personnel], Transnet agri§es to provide the Service
Provider or its Personnel such access to and use of its facilities as is ne®gsary to allow the Service

Provider to perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDE

8.1

The Service Provider shall:
a) respond promptly to all complaints quiries from Transnet;

b) inform Transnet immediately o isput® or complaint arising in relation to the provision

of the Services;
c) conduct its business c a nal manner that will reflect positively upon the Service
Pr

Provider and the Se der’s Services;

clearly indicating all transactions concluded by the Service Provider
mance of the Services and keep such records for at least 5 [five] years
fr

(o] te o®each such transaction;
e) t Lt all times maintain in full force and effect, any and all licences, permits and
hA\likePrequired under applicable laws for the provision of the Services and the conduct of

labour and related legislation of South Africa, including the Occupational Health and Safety

@le usiness and activities of the Service Provider;
@ observe and ensure compliance with all requirements and obligations as set out in the

8.2

Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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9]

d)

g)

h)

)

k)

)

& &.BBEE AND
9.1 B-BBE

a)

b)

c)

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 — Equality and Diversityl;

treat all enquiries from Transnet in connection with the Services with courtesy and respond

to all enquiries promptly and efficiently. Where the Service P, Ql er is unable to comply

with the provisions of this clause, the Service Provider will gdvi%e Transnet of the delay and

the reasons therefor and will keep Transnet informeg of pro
enquiry;

when requested by Transnet, provide clear agg a formation regarding the Service

ss made regarding the

Provider's own policies and procedures, now-How and other Confidential

Information, except where a non-disclgsure taking has been entered into between

the Parties;

not allow a conflict of interest t lop between its own interests [or the interests of any

of its other customers] ane ts of Transnet;

not accept or offerfnor induce or promote the acceptance or offering of any
gratuity, enticegent, e or gift that could reasonably be regarded as bribery or an

attempt to e exert undue influence over the recipient;

not mj nsmet or its officers, employees and stakeholders, whether by act or

ise act in an unethical manner or do anything which could reasonably be
cted to damage or tarnish Transnet’s reputation or business image; and
mediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

SOCIO-ECONOMIC OBLIGATIONS

E Scorecard

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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9.2

d)

e)

B-BBEE Improvement Plan

a)

b)

c)

Supp

b)

d)

(@ a change in the Service Provider's B-BBEE status which is less than what it was at

the time of its appointment including the impact thereof; and

(i)  a corporate or internal restructure or change in control of the Service Provider
which has or likely to impact negatively on the Service Provider's B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days &uch request. A failure to
provide such data shall constitute a Service Provider Defa \and may be dealt with in

accordance with the provisions of clause 19Error! Referen urce not found..

'SQBBEF status, then the provisions
ly.

In the event there is a change in the Service Provi

of clause 19Error! Reference source not fou

ders t stantly strive to improve their B-BBEE

Transnet encourages its Service Pro
levels. To this end, the Service PMwidgr undertakes to provide Transnet with a B-BBEE
which their B-BBEE status will be maintained or
per Annexure ............ of the RFP.

Improvement Plan to indicate Q ent to
improved over the contra

The Service Providef sha

Improvement Plan.

The terms B-BBEE Improvement Plan and monetary value of the commitments

thereu (unless otherwise agreed in writing) be less or less favourable than

ition to the Supplier Development Plan which the Service Provider provided as part
f its bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
with a Supplier Development Implementation Plan [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.
The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date
as Transnet may consent to in writing).
If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
19Error! Reference source not found. shall apply.
The Supplier’s Implementation Plan shall include, but not be limited to Technology transfer,
New skills development, Job creation, Job preservation, Small business promotion and

Rural integration and regional development.
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9.4

9.5

e)

The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

Green Economy/Carbon Footprint

a)

In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider’s position with regard to issues such as waste

disposal, recycling and energy conservation. \\

Reporting

a)

b)

c)

e)

The Service Provider shall monitor, audit, and record in an itable manner, its own
implementation and compliance with the B-BBEE vegtent Plan and the Supplier
Development Implementation Plan and prov ontract Manager with such
information as the Contract Manager @ rewsonably request concerning the
implementation of the B-BBEE Imgroveragiglan and the Supplier Development

Implementation Plan.

The Service Provider shall, e @
within 7 (seven) days of

(thr@e) months from the Commencement Date and

£ the calendar month of that 3 (three) months period,
provide Transnet wi or monitoring purposes only) in respect of each of the

undertakings stipula®d in thhs clause 9.5.

Transnet, thgoud its Supplier Development division, shall, every 6 (six) months from the
e, review and verify the Service Provider's undertakings stipulated in
espect to B-BBEE and Supplier Development commitments, based on the

er's report.

s;ice Provider shall attach adequate proof to enable Transnet to verify compliance
the B-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet’s Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
Without prejudice to the Transnet’s rights under the Agreement:

(i) if the Contract Manager and/or Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period
within which such steps must be taken;
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S

(i)  If such recommendations are not implemented by the Service Provider in
accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not to have me}&e B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improvgmient Plan and the Supplier

Development Implementation Plan, and/or is found to dulent in submitting the

reports, then Transnet shall impose a non-compliancg P palty gs provided for in clause 9.6

obliged to complete all the undertakings m Jer the B-BBEE Improvement Plan and
the Supplier Development Imple% Plan 3 to 6 months before the Termination
Date.

Non Compliance Penalti

a)

If the Service Provi fajf, at any time, to achieve its commitments under and in
the B-BBEE Improvement Plan and the Supplier Development

(“a Non Compliance”), the Service Provider shall, subject to Clause

vance Penalty Cap], pay a Non Compliance penalty (“Non Compliance

prescribed in clause 9.6(i) below.

Implemenigti
9.6 &ogeCo.
%ansnet in respect of such Non Compliance at the applicable rate ("Applicable
e”)
(i

Non Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:

(i)  the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan (as applicable); or if earlier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shall accrue at the following Applicable Rates:

(i) for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
(i)  for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(iii)  for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv) for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per

cent); and

(v) for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a

half per cent).
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c) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

following Applicable Rates:

()] for the first month (or part thereof), a rate of 1.0% (one per cent);

(i)  for the second month (or part thereof), a rate of 1.5% (one and a half per cent);
(i)  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv)  for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent);

and
(v)  for any period of Non Compliance after the fourth month a rate of 3% (three per
cent). \\
Non Compliance Penalty Cap (for Large Enterprises):

d) The maximum amount of the Service Provider's liakjlit\to pay Non Compliance Penalties

under this clause 9.6 shall not exceed:

()] in the case of the Supplier Developm
the Contract Value; and

(i) in the case of the B-BBEE vement Plan, 5% (five per cent) of the Contract

entation Plan, 5% (five per cent) of

Value, (each a Non Co Camy.
Applicable Rates of Non Comy % nalties (for QSEs and EMEs):
L) s &

€) In relation to the S e pment Implementation Plan, Non Compliance Penalties
shall apply annually the rgpe of 0.5% (one half per cent);

f) In relation tQth
at the r one half per cent).

-BBEE Improvement Plan, Non Compliance Penalties shall apply annually

Ity Cap (for QSEs and EMEs):
m amount of the Service Provider's liability to pay Non Compliance Penalties

g) e Nax!
@ er fhis Clause 9.6 shall not exceed:

the case of the Supplier Development Implementation Plan, 1.5% (one and a half per

% cent) of the Contract Value; and
i) in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the

\\ Contract Value, (each a Non Compliance Cap).
Non Compliance Penalty Certificate:
i) If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.
k) A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Certificate:
(i) the dispute shall be resolved in accordance with the provisions of the Agreement;
and
(i) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the
Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice.

Payment of Non Compliance Penalties:

10

11

1) Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be
carried forward to the next period. \

m)  The Service Provider shall pay the amount due within 10 (ten){days after receipt of a valid
Tax Invoice from Transnet, failing which Transnet shall, wi prejudice to any other

rights of Transnet under the Agreement, be entitled | fgg payment which may be in

n) Should the Service Provider fail to pay a pliance Penalties within the time
* indicated in above (as applicable), Trangnet s entitled to deduct the amount not paid
by the Service Provider from the a%the Service Provider in the ensuing month.

0) The Non Compliance Penalties Qh in this Clause 9.6 are stated exclusive of VAT. Any
l

VAT payable on Non Com;@
FEES AND EXPENSES < ’

10.1 In consideration of th&provisiOrrof the Services, Transnet will pay to the Service Provider the

ties will be for the account of the Service Provider.

Fees detailed in the t schedule or Work Order.

10.2 Transnet wildhotgbe iced for materials used in the provision of the Services save for those
out in the Work Order and accepted by Transnet or in any relevant Work

i be invoiced to Transnet at cost].

10.3 ise agreed in a schedule or Work Order, Transnet will reimburse to the Service

all reasonable and proper expenses incurred directly and solely in connection with the

ision of the Services, provided that all such expenses:
a) are agreed by Transnet in advance;
b) are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

10.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

11.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

11.2 Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
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S

11.3

114

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable

at the applicable rate.

Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
the statement together with all valid and undisputed Tax Invoices and orting documentation.

Where the payment of any Tax Invoice, or any part thereof which is ot in dispute, is not made in
accordance with this clause 11, the Service Provider shall be enti o charge interest on the

outstanding amount, at The Standard Bank of South Africa’ ratg of interest in force, for the

period from the due date of payment until the outstandi tYS paid.

FEE ADJUSTMENTS

12.1

12.2

Fees for Services rendered in terms of the Afreement shall be subject to review as indicated in
the Work Order(s) annexed hereto fro toe.
roposed Fee adjustment, the Parties shall commence

@\ br as otherwise indicated and appended hereto.

ice Pgovider fail to reach an agreement on Fees for the successive

No less than 2 [two] months prig

negotiations for Fees for the

Should Transnet and the Sd

period, either Party sh&] be e d to submit this matter to dispute resolution in accordance with
clause 26 of this Ma reement [Dispute Resolution].

INTELLECTUA RTY RIGHTS

13.1

13.2

Title toRCo tial Information

snet will retain all right, title and interest in and to its Confidential Information and
ckground Intellectual Property and the Service Provider acknowledges that it has no

claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.
Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own ?olute discretion and the
Service Provider shall reasonably assist Transnet in attaining maintaining protection of

the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was Whe Service Provider or its
researchers, agents and employees and where s not to exercise its option to

seek protection or decides to discontinug ial support of the prosecution or

maintenance of any such protection, ; ¥ notify the Service Provider who shall

applications and to maintain fon issuing on the Foreground Intellectual
Property.

et [which consent shall not be unreasonably be withheld or delayed], the Service

e) S&%Ahing contrary contained in the Agreement and/or the prior written consent
Qr

ider shall under no circumstances be entitled as of right, or to claim the right, to use
ransnet’s Background Intellectual Property and/or Foreground Intellectual Property.

to Improvements
Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do alt things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action t“'ing any infringement of

illegal use to an end.

c) The Service Provider shall cooperate to provide Transnet mptly with all relevant

ascertainable facts.

d) If proceedings are commenced by Transnet glo net shall be responsible for all

ther awards arising out of such
both Parties, both Parties will be

responsible for the expenses and rties shall be entitled to damages or other awards

expenses but shall be entitled to all da
proceedings. If proceedings are cogimencey

arising out of proceedings.

SERVICE PROVIDER’S PERSONN

14.1 The Service Provider's Pefgonnelshall be regarded at all times as employees, agents or
rvice ider and no relationship of employer and employee shall arise
Service Provider Personnel under any circumstances regardless of the

14.2 The Seny ida®warrants that all its Personnel will be entitled to work in South Africa or any
other contriNgwhich the Services are to be performed.

14.3 eSe Provider will ensure that its Personnel comply with all reasonable requirements made
W the Service Provider by Transnet concerning conduct at any Transnet premises or any

r premises upon which the Services are to be performed [including but not limited to security
egulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

14.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service

Provider from the performance of its obligations under the Agreement.

14.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such reptacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

LIMITATION OF LIABILITY

15.1

15.2

15.3

154

Neither Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] ny other loss, costs or
damage suffered by Transnet to the extent that it results from ar act of or omission by the
Service Provider or its Personnel in connection with the Agreement. Service Provider’s liability
arising out of this clause 15.2 shall be limited to a maxi ougt payable in respect of any
one occurrence or a series of related occurrences in dar year, such amount to be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 above, ility of either the Service Provider or
Transnet under or in connection with the ment, whether for negligence, misrepresentation,

oss O damage arising out of each Default or series of

schedule or Work Order to whj @ pult(s) relates.

Subject to clause 15.1 abo@cept as provided in clauses 15.2 and 15.3 above, in no event
shall either Party be liple to

indirect or consequi{™% ss of profits, business, revenue, goodwill or anticipated savings of an

If for a e
Party’s ®tal

3

other for indirect or consequential loss or damage or including

exclusion of liability in clause 15.4 above is void or unenforceable, either
ility for all loss or damage under the Agreement shall be as provided in clause

ingin this clause 15 shall be taken as limiting the liability of the Service Provider in respect of
se 13 [Intellectual Property Rights] or clause 17 [Confidentiality].

SURANCES

16.1

16.2

16.3

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider's liability. Transnet assumes no responsibility for such insurance being adequate
q

to protect all of the Service Provider’s liability.

16.4 In the

event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination and/or unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

[thirty]

days prior written notice to that effect. \\

17 CONFIDENTIALITY

17.1 The Parties hereby undertake the following, with regard to C

a)

b)

e)

g)

ential Information:
iMgnWrorm or manner whatsoever,

ion of the other, without the prior

not to divulge or disclose to any person whoms
either directly or indirectly, any Confidenti
written consent of such other Party, other t n called upon to do so in accordance
with a statute, or by a court having risqiction, or by any other duly authorised and
empowered authority or officia w event the Party concerned shall do what is

reasonably possible to inforig er of such a demand and each shall assist the other in

seeking appropriate refie stituting of a defensive action to protect the Confidential

Information concern

not to use, exdoit, p the use of, directly or indirectly, or in any other manner
whatsoever e Confidential Information, disclosed to it as a result of the Agreement,
atsoever other than for the purpose for which it is disclosed or

in strict compliance with the provisions in the Agreement;

e disclosed Confidential Information, without the prior written consent of such other
Rarty, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so
has first been obtained from the Party first disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is S(‘ect and the Party shall

ensure such employees or consultants honour such obligation

i) each Party shall notify the other Party of the name of eac n or entity to whom any
Confidential Information has been disclosed as soon Wle after such disclosure;
i) each Party shall ensure that any person or which it discloses Confidential

Information shall observe and perform all g ants the Party has accepted in the

Agreement as if such person or entity has siggd e Agreement. The Party disclosing the

Confidential Information shall be nsible for any breach of the provisions of the
Agreement by the person or enjg d
k) each Party may by written Ny he other Party specify which of the Party’s employees,

ign a non-disclosure undertaking.

17.2 The duties and obligations W
where:

a) a Party d rate that such information is already in the public domain or becomes

availg@le @ th8ublic through no breach of the Agreement by that Party, or its Personnel;

b) &ully in a Party’s possession prior to receipt from the other Party, as proven by the
fir

entioned Party’s written records, without an infringement of an obligation or duty of

onfidentiality; or

breach of a duty or obligation of confidentiality; or

c) can be proved to have been rightfully received by a Party from a third party without a
S

i8

d) is independently developed by a Party as proven by its written records.

17.3 This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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19 TERM AND TERMINATION

19.1

19.2

19.3

19.4

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®]
and the duration shall be for a [®] [[®]] year period, expiring on [@], unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties. \

Either Party may terminate the Agreement forthwith by notice in wri sto the other Party where

the other Party has committed a material Default and, where s ault is capable of remedy,

has failed to remedy such Default within 30 [thirty] days of Wo ce specifying the Default
and requiring its remedy.

Either Party may terminate the Agreement forthwi e in writing to the other Party when
the other Party is unable to pay its debts as they

would be an act of insolvency in terms of th§ Insolvency Act, 24 of 1936 [as may be amended

glor commits any act or omission which

from time to time], or if any action, ap, jon roceeding is made with regard to it for:
a) a voluntary arrangement g tion or reconstruction of its debts;
b) its winding-up or diss

c) the appointment of Rliquidgor, trustee, receiver, administrative receiver or similar officer;

or
d) any similagacy plication or proceeding in any jurisdiction to which it is subject.
Transnet m ina® the Agreement at any time within 2 [two] months of becoming aware of

of the Service Provider by notice in writing to the Service Provider. For the

clause, “control” means the right to direct the affairs of a company whether by

Tr t may cancel any schedule or Work Order hereto at any time on giving the Service
rovider 30 [thirty] days' written notice.

Notwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party.

20 CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

Termination in accordance with clause 19 /7erm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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20.4

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or mas‘als, the Service Provider

will promptly deliver such goods and materials to Transnet or as it m irect.

The provisions of clauses 1 [Definitions], 6 [Warranties], 13 [Intelgual Property Rights], 15
[Limitation of Liability], 17 [Confidentiality], 20 [Conse
Resolution] and 30 [Governing Law] shall survive termin

ofp Termination], 26 [Dispute

iry of the Agreement.

If either Party [the Defaulting Party] commits g o[ Wreach of the Agreement and fails to

remedy such breach within 30 [thirty] Busingss D Pwritten notice thereof, the other Party
[hereinafter the Aggrieved Party], shal%e'd, in addition to any other rights and remedies

that it may have in terms of the Agr t, tOWerminate the Agreement forthwith without any
liability and without prejudice t s which the Aggrieved Party may have for damages
against the Defaulting Party.

Should: < '

a)

b)

thréaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

21  ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

22  FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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24

N

26

control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of force majeure.

22.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either PaWay thereafter terminate

the Agreement with immediate notice.

EQUALITY AND DIVERSITY V
23.1 The Service Provider will not victimise, harass or discring any employee of either Party

a
r Party to the Agreement due to their
htion or part-time status. This provision

to the Agreement or any applicant for employment

gender, race, disability, age, religious belief, sexud
applies, but is not limited to employment, Ypgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, | of employment, rates of pay or other forms of

compensation and selection for trainirQ
23.2 Both Parties to the Agreement at they will not, and shall procure that its employees,
I D

agents and Subcontractorfl wi reach any applicable discrimination legislation and any

amendments and re-egactm reof.
NON-WAIVER
24.1 Failure or Iggf by SMther Party, at any time, to enforce any of the provisions of the Agreement,
a nner, be construed to be a waiver of any of that Party's rights in that regard

shall

s @ the Agreement.

failufe or neglect shall not, in any manner, affect the continued, unaltered validity of the
ent, or prejudice the right of that Party to institute subsequent action.

24.2
ItA
ARTIAL INVALIDITY

any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

26.3 Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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S

26.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 26.

26.5 This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

26.6 This clause 26 shall not preciude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES \

27.1 The Parties to the Agreement select the physical addresses and fadgimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any n provided for or required
in terms of the Agreement, provided that either Party shalgb&gntitlpd to substitute such other
address or facsimile number, as may be, by written noti tNer:

a) Transnet
® For legal notices: [e
ax No. [e]
Attention: Legal Counsel
(ii) For commerci [®]
Fax No. [e@]
@ Attention: [e]
b) The ' vider
FON€gal notices: [e]
Fax No. [e]
Attention: [e]
(i) For commercial matters: [e]
Fax No. [e]
Attention: [e]

27.2  Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.

27.3 Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

C) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.
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28 WHOLE AND ONLY AGREEMENT

28.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto.

29 AMENDMENT AND CHANGE CONTROL \
29.1 Any requirement for an amendment or change to the Agreement or §Work Order shall only be

valid if it is in writing, signed by both Parties and added to t eement as an addendum

yin good faith seek to agree

hereto.

29.2 In the event the Parties cannot agree upon changes, th

any proposed changes using the dispute resolution N in clause 26 [Dispute Resolution).
30 GOVERNING LAW "
The Agreement is exclusively governed by an in accordance with the laws of the Republic of
South Africa and is subject to the jurisdicti courts of the Republic of South Africa.

30.1 Change of Law

In the Agreement, unless e co otherwise requires, references to a statutory provision
include references to qat st provision as from time to time amended, extended or re-
enacted and any r ns made under it, provided that in the event that the amendment,

extension or gR- ent of any statutory provision or introduction of any new statutory
provision Jsa aterial impact on the obligations of either Party, the Parties will negotiate in
good h ee such amendments to the Agreement as may be appropriate in the

i es? If, within a reasonable period of time, the Service Provider and Transnet cannot
%reement on the nature of the changes required or on modification of Fees, Deliverables,
wa ies, or other terms and conditions, either Party may seek to have the matter determined in
accordance with clause 26 [Dispute Resolution] above.
DN
31 UNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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