TRANSNET

Transnet Request for Quotation No CRAC-HGR 15439 - r

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ]

No CRAC- HGR 15439

<~

CHEMEICAL CONTROL OF VEGETATION IN Y MEANS OF HERBICIDES ON
TRANSNET FREIGHT RAIL PROPERTIES I GEOGRAPHICAL AREA UNDER
HEIDELBERG INFRA MAINTENANCE OT FOR A PERIOD OF TWENTY FOUR (24)

MONTHS (JO

FOR DELIVERY TO: $ VARIOUS DEPOTS

ISSUE DATE: & 12 SEPTEMBER 2014

COMPULSORY
BRIEFING L&EETING: 25 SEPTEMBER 2014
<

VENUE: NO.1 VILJOEN ST, TRANSNET BUILDING
HEIDELBERG

TIME: 09:00 AM —12:00 AM

CLOSING DATE: 07 OCTOBER 2014

CLOSING TIME: 10:00

OPTION DATE: 06 JANUARY 2015

FOR INFORMATIO / DIRECTIONS CONTACT: SIPHO GWEBU 016 340 7227
MOBILE 083 925 2406

PLEASE BRING THE VALID DOCUMENT ON THE DAY OF BRIEFING AND ALSO MAKE SURE
THAT YOU BRING YOUR SAFETY SHOES AND REFLECTIVE VEST ON SITE (THOSE WHO FAIL
TO FOLLOW REQUIREMENT WILL NOT BE ALLOWED IN THE MEETING AND CANNOT GO ON
SITE)
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [hand, post and/or courier]
CLOSING VENUE: The Secretary, Transnet Acquisition Council, Ground Floor, Tender

Box, Inyanda House 1, 21 Wellington Road, Parktown
Johannesburg, 2001

Responses to RFQ

Responses to this RFQ [Quotations] must not include documents or reference relating to any other

quotation or proposal. Any additional conditions must be embodied in an accompanying letter.
T\

The measurements of the "tender slot" are 500mm wide x 1 0 m high, and Respondents must

please ensure that response documents or files are not@}ﬁan the above dimensions.

Responses which are too bulky (i.e. more than 100 k) must be split into two or more files,

and placed in separate envelopes.

It should also be noted that the above(en;e:r box is located at the main entrance and is accessible to the
public 24 hours per day, 7 days a k.

INSTRUCTIONS FOR NG THE RFQ
)] Sign o documents (sign and date the bottom of each page). This set will serve as the
legal and bln@ A duplicate set of documents is required. This second set can be a copy of the

original signed Proposal.
(ii) Both sets of documents to be submitted to the address specified above.

(iii) The following returnable documents must accompany all Proposals:

- the Respondent’s latest audited financial statements;

- the Respondent’s valid Tax Clearance Certificate.

Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do business with local business enterprises who share these
same values. Transnet will accordingly allow a “preference” to companies who provide a valid B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

Respondent’s Signature Date & Company Stamp
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2.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of
2000 and its Regulations, Respondents are to note that the following preference point system is

applicable to all bids:
e the 80/20 system for requirements with a Rand value of up to R1 000 000 (all applicable

taxes included).

e Bidders are to note that if the 80/20 preference point system is stipulated in this RFP and
all Bids received exceed R1 000 000.00, the RFP must be cancelled.

The value of this bid is estimated to be below R1000 000 (all applicable taxes included) and
therefore the 80/20 system shall be applicable.

When Transnet invites prospective suppliers to submit Proposals for its various expenditure
programmes, it requires Respondents to have their B-BBEE status verified in compliance with the
Codes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No.

53 of 2003.
\

The Department of Trade and Industry recently revisgg% Codes of Good Practice on 11 October

2013 [Government Gazette No. 36928]. The R 36@ odes will replace the Black Economic

Empowerment Codes of Good Practice issue bruary 2007. The Revised Codes provide for

a one year transitional period starting 11\&%@
e

may elect to be measured in terms CQ
the first year of the implementati e Revised Codes, B-BBEE compliance will be measured in
terms of the Revised Codes gpt any discretion. Companies which are governed by Sector-

specific Codes will be me, in terms of those Sector Codes.

2013. During the transitional period, companies
evised Codes or the 2007 version of the Codes. After

As such, Transnet w&t B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue t B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it éﬂued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE
certificqt~ d based on the Revised Codes.

<
Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and
submit it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to

obtain preference points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy
thereof at the Closing Date of this RFQ will result in a score of zero being allocated for
B-BBEE.

Note: Should a JV be envisaged the principal Respondent is required to submit the required

responses as indicated above.

The commitments made by the successful Respondents will be incorporated as a term

of the contract and monitored for compliance.

3 Communication

a) Respondents are warned that a response will be liable for disqualification should any attempt be

made by a Respondent either directly or indirectly to canvass any officer(s) or employee of

Respondent’s Signature Date & Company Stamp
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Transnet in respect of this RFQ between the closing date and the date of the award of the

business.

b) A Respondent may, however, before the closing date and time, direct any written enquiries

relating to the RFQ to the following Transnet employee:
Name: Elijah Manana
Telephone: 011 584 1143

Email: Elijah.manana@transnet.net

Respondents may also, at any time after the closing date of the RFQ, communicate with the Secretariat

of the Transnet Acquisition Council on any matter relating to its RFQ response:
Name: Telephone 011 544 9486
Facsimile 011 774 9760

Email Prudence.Nkabinde@transnet.net

Quotations are requested from interested Respondents to supply the above-mentioned requirement to
TRANSNET FREIGHT RAIL. \\

On or after 12/09/2014 the RFQ documents may be insp wj{ , and are obtainable from the office of
TRANSNET Freight Rail Tender Advice Centre, Ground F!fé/ nda 1, 21 Wellington Road, and Parktown.

For specific queries, please contact the TFR re@kative below.

Name: Anthonie Erasmus or Morris Mhlo

Telephone: 011 584 9230 or 011 584 3

4 Tax Clearance
The Respondent” in¥ and valid Tax Clearance Certificate must accompany the Quotation. Note that
no business sigrlNge awarded to any Respondent whose tax matters have not been declared by SARS to

be in order.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT,

9 Prices Subject to Confirmation

Respondent’s Signature Date & Company Stamp
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Prices quoted which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any

number of short-listed Respondents.

11 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an offer. Any exceptions to this

statement must be clearly and specifically indicated.

12 Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to it. Please note that Transnet reserves the right to:

o modify the RFQ’s goods / service(s) and request Respondents to re-bid on any changes;

o reject any Quotation which does not conform to instructions and specifications which are detailed
herein; \\

o disqualify Quotations submitted after the stated ubmﬁ/ eadline;

o not necessarily accept the lowest priced Quotan%
. reject all Quotations, if it so decides;

. place an order in connection with this n at any time after the RFQ’s closing date;

. award only a portion of the propose / service/s which are reflected in the scope of this RFQ;

. split the award of the order/s betfvee

° make no award at all. $

Transnet reserves the r & ard business to the highest scoring bidder/s unless objective criteria
idder.

ore than one Supplier/Service Provider; or

justify the award to a

13 Transnet's uﬂegmtegrlty pact

Transnet’s Integrity Pact requires a commitment from suppliers and Transnet that they will not engage in
any corrupt and fraudulent practices, anti-competitive practices; and act in bad faith towards each other.
The Integrity Pact also serves to communicate Transnet’s Gift Policy as well as the remedies available to

Transnet where a Respondent contravenes any provision of the Integrity Pact.

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Tenders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acquainted themselves with all the
documentation comprising the Transnet Integrity Pact and that they fully comply with all the terms and
conditions stipulated in the Transnet Supplier Integrity Pact as follows:

Respondent’s Signature Date & Company Stamp
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14

15

Respondent’s Signature

Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding
5 years as required by Annexure A to the Integrity Pact, such declaration must accompany the

Respondent’s bid submission.

Respondent’s Samples

Respondents are required to submit samples of the Goods tendered for by it only in cases where
Transnet has specifically requested samples. The sample(s) must be endorsed with the RFQ number and

description and forwarded on or before the deadline date to the following addressee:

Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a Supplier/Service

Provider, if so required:

Page 6 of 87

Criterion/Criteria | Explanation

Stage 1 Completeness of response and returnable‘documents
Administrative e  Provide Health, Risk and Saféty®glan
respopsiyeness e A valid letter of a Go ding i.r.o Compensation for Occupational
Injuries and Dieses of 1995
e Provide a full leted SHE Questionnaire (Mandatory)

e  Provide a hree traceable references of completed projects

Stage 2 Phase 1 Prequalific tioc,lriteria, if any, must be met and whether the Bid

Substantive materi plies with the scope and/or specification given.

responsiveness Pre ion criteria:

% ide two valid Pest Control Certificate (PCO) in industrial weed control
Qv

vide list and attach label specimens of chemicals to be used

&
Stage 2 Pha3e 2 Mandatory failure to meet requirement will lead to disqualification

Functionality 1. Compliance to specification — in line with the scope of work and the schedule of

quantities
Threshold 100% | ;. Fully completed clause by clause statement of compliance to the project
specification
Minimum 100 Tenderers who fails to the minimum threshold will not be considered for
points further evaluation

Transnet reserves the right to lower the threshold by a certain pre-

determined percentage

Date & Company Stamp
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Stage 3 e  Pricing and Eice_ basis [firm] - whilst not the sole factor for consideration,

Final weighted competitive pricing and overall level of unconditional discounts® will be critical
evaluation based | e B-BBEE status of company - Preference points will be awarded to a bidder for
on 80/20 Price & attaining the B-BBEE status level of contribution in accordance with the table

Preference point indicated in Annexure A.

- B-BBEE status of company

Preference points will be awarded to a bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Number of points
Level of Contributor (80/20 system)\\\
i 1 20
) 2 18 AV
3 6 )
4 Al
5 Q\s
e QI
7 ()7 4
8 \ 2
Non-compliant Z )N\ 0
contributor,

16 Validity Peri@QQ.

Transnet desires a validity period of 90 [ninety] days from the closing date of this RFQ.
This RFQ is valid until

17 Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

18 Company Registration

Registration number of company / C.C.

1 Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

condiitionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
effected.

Respondent’s Signature Date & Company Stamp
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Registered name of company / C.C.

19 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES no | |

20 Returnable Documents
Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below.

Failure to provide all these Returnable Documents at the Closing Date and time of this
RFQ may result in a Respondent’s disqualification. Respondents are therefore urged to
ensure that all these Documents are returned witﬁ %)eir Quotations.

All Sections, as indicated in the footer of each pa é\m)s be signed, stamped and dated by the

Respondent. Please confirm submission of thes; able Documents by so indicating [Yes or No]
in the table below: !
g = Submitted
Returnabl ents [Yes or
<‘ ) No]

4

SECTION 1 : Notice to Bidders ‘\$
- Valid and original B-

Note: failure to id€ a valid B-BBEE Verification Certificate at the closing
date and tim

from auditor, accounting officer or SANAS accredited Verification Agency
[EMES]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the RFQ will result in an automatic score of zero being
allocated for preference

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures must
submit a separate Tax Clearance Certificate for each party]

SECTION 2 : Quotation Form
SECTION 3: Vendor Application Form

Respondent’s Signature Date & Company Stamp
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Submitted
[Yes or
No]

Returnable Documents

e Certified copy of valid Company Registration Certificate [if applicable]

o A valid letter of a Good Standing i.r.o Compensation for Occupational Injuries
and Dieses Act 130 of 1995

Financial Statements signed by your Accounting Officer or Audited Financial
Statements for previous 3 years

ANNEXURE A — B-BBEE Preference Points Claim Form

b) In addition to the requirements of paragraph a) above, RespondQnts are further requested to submit with
their Proposals the following additional documents as detail&d below.

Please confirm submission of these additional documer@/indicating [Yes or No] in the table below:

O

Date & Company Stamp

Respondent’s Signature
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Information Session

RFQ SITE MEETING

A COMPULSORY INFORMATION MEETING WILL BE HELD AT THE FOLLOWING VENUE:

Venue ; Heidelberg depot
Time : 9:HO0O - 12:00
Date : 25 September 2014

The site meeting is compulsory and companies not attending will be overlooked during the tender
awarding process.

ATTENDANCE CERTIFICATE W
This is to certify that............ccccooi, & s . \/ ..........................
Representative/s of ..o, Q ..........................................

Has/have today attended the Tender b@q in respect of the proposed:

| T

TRANSNET’S REPRESE TENDERER'S REPRESENTATIVE

Respondent’s Signature Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [available on

request]; and

any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/us, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondence], together with Transnet's

acceptance thereof shall constitute a binding contract between Transnet and me/us.

T\
I/We further agree that if, after I/we have been notified o t@kceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery | iMe quoted, Transnet may, without prejudice

to any other legal remedy which it may have, can@e order and recover from me/us any expenses

incurred by Transnet in calling for Quotations h and/or having to accept any less favourable offer.

ch Schedule

I/We quote as follows for the @required, on a “delivered nominated destination” basis, excluding
VAT: [for SERVICES, attac

R

pe of work & pricing schedule]

Page 11 of 87

Notes to Pricing:

a) All Prices must be quoted in South African Rand, exclusive of VAT

Respondent’s Signature

% Unit Price
Descri ervices ZAR
Item No % i Quantity ()
N Total Price
(ZAR)
1 CHEMEICAL CONTROL OF VEGETATION IN YARDS BY
MEANS OF HERBICIDES ON TRANSNET FREIGHT
RAIL PROPERTIES IN THE GEOGRAPHICAL AREA
UNDER HEIDELBERG INFRA MAINTENANCE DEPOT
FOR A PERIOD OF TWENTY FOUR (24) MONTHS
| TOTAL AMOUNT EXCLUDING VAT
Delivery Lead-Time from date of purchase order : [days/weeks]

Date & Company Stamp
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b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

o COMPANY INFORMATION

° 8. STATEMENT OF WORK (S) SUCCESSFULLY CARRIED OUT BY THE TENDERER:

Tenderers are to advise which other companies have they successfully provided or are currently
providing similar services.

X\
Service Description For whom done Period S&N/, Amount of Contact person and
Compl e Project Telephone or Cell
number

.l G

O
\ &

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
CHEMEICAL CONTROL OF VEGETATION IN YARDS BY MEANS OF HERBICIDES ON
TRANSNET FREIGHT RAIL PROPERTIES IN THE GEOGRAPHICAL AREA UNDER

HEIDELBERG INFRA MAINTENANCE DEPOT FOR A PERIOD OF TWENTY FOUR (24)
MONTHS

ANNEXURE A : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [ B-BBEE] Status Level of Contribution.

11
1.2

1.3

INTRODUCTION \\

A total of 20 preference points shall be awarded for B-% tatus Level of Contribution.
h

Failure on the part of a Bidder to fill in and/or i:%

Certificate from a Verification Agency accredite e South African Accreditation System [SANAS]

or a Registered Auditor approved by th endent Regulatory Board of Auditors [IRBA] or an

Accounting Officer as contemplated i lose Corporation Act [CCA] together with the bid will be
& for B-BBEE Status Level of Contribution are not claimed.

is form and submit a B-BBEE Verification

interpreted to mean that preferen

Transnet reserves the right@uire of a Bidder, either before a Bid is adjudicated or at any time
subsequently, to subs;@ any claim in regard to preferences, in any manner required by

Transnet. A

GENERAL D, ONS

-~
2.1 all appﬂ'cabe taxes” include value-added tax, pay as you earn, income tax, unemployment

insurance fund contributions and skills development levies;

2.2 “B-BBEE” means broad-based black economic empowerment as defined in section 1 of the Broad-
Based Black Economic Empowerment Act;

2.3 “B-BBEE status of contributor” means the B-BBEE status received by a measured entity based on
its overall performance using the relevant scorecard contained in the Codes of Good Practice on
Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black Economic

Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;
2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic

Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;

2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;



IRANDINKD)
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2.9 “EME” means any enterprise with an annual total revenue of R5 [five] million or

less;

2.10 ™“firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs
of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability

of a service and the technical capacity and ability of a bidder;
2.12  “non-firm prices” means all prices other than “firm” prices;
2.13 “person” includes reference to a juristic person;

2.14 “rand value” means the total estimated value of a cont{Qct in South African currency, calculated
at the time of bid invitations, and includes all applicab}*xes and excise duties;

2.15 ™“subcontract” means the primary contractor” g or leasing or making out work to, or
employing another person to support such p ontractor in the execution of part of a project
in terms of the contract;

2.16 “total revenue” bears the sam@ing assigned to this expression in the Codes of Good
Practice on Black Economic E ent, issued in terms of section 9(1) of the Broad-Based

Black Empowerment Act and ’:oﬁd(gated in the Government Gazette on 9 February 2007;

2.17 “trust” means the a ent through which the property of one person is made over or

bequeathed to a @g administer such property for the benefit of another person; and

2.18 “trustee” me ny person, including the founder of a trust, to whom property is bequeathed in

order for perty to be administered for the benefit of another person.
S
3. ADJUDICATION USING A POINT SYSTEM
3.1 The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated in

Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
another bidder.
3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking

into account all factors of non-firm prices and all unconditional discounts.
3.3 Points scored will be rounded off to 2 [two] decimal places.

3.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest number

of preference points for B-BBEE.
3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one scoring

the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

Page 14 of 87

Respondents Signature Dates & Company Stamp
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4, POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION
4.1 In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations,
2011, preference points shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 20]

1 N . 20

2 18

3 16

4 12

- 5 8

6 6

7 I

8 K\

Non-compliant contributor \\))

Note: Refer to Section 1 of the RFP document for @ /n;ormat/'on in terms of B-BBEE ratings.

4.2 Bidders who qualify as EMEs in terms * B-BBEE Act must submit a certificate issued by an
Accounting Officer as contemplated CCA or a Verification Agency accredited by SANAS or a

Registered Auditor. Registered auiitogs do not need to meet the prerequisite for IRBA's approval for
the purpose of conducting ve@sﬁcion and issuing EME’s with B-BBEE Status Level Certificates.
4.3 Bidders other than E»&%}n t submit their original and valid B-BBEE status level verification
certificate or a cer% py thereof, substantiating their B-BBEE rating issued by a Registered

Auditor approve A or a Verification Agency accredited by SANAS.

4.4 A trust, con or joint venture will qualify for points for its B-BBEE status level as a legal entity,
provided ﬁt e entity submits its B-BBEE status level certificate.

4.5 A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if they
were a group structure and that such a consolidated B-BBEE scorecard is prepared for every separate
bid.

4.6 Tertiary institutions and public entities will be required to submit their B-BBEE status level certificates
in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of the
contract to any other enterprise that does not qualify for at least the same number of points that
such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability and
ability to execute the subcontract.

4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the value
of the contract to any other enterprise that does not have an equal or higher B-BBEE status level
than the person concerned, unless the contract is subcontracted to an EME that has the capability

and ability to execute the subcontract.

Page 15 of 87
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5. B-BBEE STATUS AND SUBCONTRACTING
5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 20 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation Act.

5.2 Subcontracting:

Will any portion of the contract be subcontracted? YES/NQ [delete which is not applicable]

If YES, indicate %
(i)  What percentage of the contract bcontracted? %
(iiy The name of the subcontract% .............................................. P o R
(iii) The B-BBEE status level o subcontractor
(iv) Isthe subcontractor (} ’ YES/NO
5.3 Declaration with regard to y/Firm

0] “&pany/ Firm...
(ubQA iEreglstratlon number...

(i)  Company registration NUMDE................ccveveireerrreeresee s sreseseasesaes e aes

(iv) Type of Company / Firm
oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations
oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v) Describe Principal Business Activities

Page 16 of 87
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(vi) Company Classification
oManufacturer
nSupplier
oProfessional Service Provider

aoOther Service Providers, e.g Transporter, etc
[TICK APPLICABLE BOX]

(vii) Total number of years the company/firm has been in busingss..........cicovcciiiiiiiiiiiins

<
\%
O%
R
(JO
S
R\

<
<K
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Transnet Request for Quotation No CRAC-HGR15439

BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /
we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnet that the claims are correct.

(i) If the B-BBEE status level of contribution has been claimed or obtained on a fraudulent
basis or any of the conditions of contract have not been fulfilled, Transnet may, in
addition to any other remedy it may have:

(a) disqualify the person from the bidding process;
(b) recover costs, losses or damages it has incurred\gr suffered as a result of that
person’s conduct;
hi

ue to such cancellation;

(c) cancel the contract and claim any damag it has suffered as a result of

having to make less favourable arrang
(d) restrict the Bidder or contractor, itgsh olders and directors, and/or associated
entities, or only the sharehold %directors who acted in a fraudulent manner,

the audi alteram partem e other side] rule has been applied; and/or

e
(e) forward the matte@riminal prosecution.

from obtaining business froQ snet for a period not exceeding 10 years, after
@

WITNESSES: %

SIGNATURE OF BIDDER

DATE:
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Transnet Request for Quotation No CRAC-HGR15439 r

CHEMEICAL CONTROL OF VEGETATION IN YARDS BY MEANS OF HERBICIDES ON
TRANSNET FREIGHT RAIL PROPERTIES IN THE GEOGRAPHICAL AREA UNDER
HEIDELBERG INFRA MAINTENANCE DEPOT FOR A PERIOD OF TWENTY FOUR (24)
MONTHS

FOR DELIVERY TO: VARIOUS DEPOTS

T\
PROPOSAL FU@
@)
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Transnet Request for Quotation No CRAC-HGR15439 N r

PROPOSAL FORM

I/We _
(name of company, close corporation or partnership)
of (full address)

carrying on business under style or title of (trading as)
K\

%
represente%
by . Q

in mq“a&city as

()

A4
being duly authorized thereto by a R&Qph of the Board of Directors or Members or Certificate of
N

a certified copy of which is

Partners, as the case may be, dat
annexed hereto, hereby off, épply the above-mentioned Goods at the prices quoted in the
schedule of prices in acggr, e with the terms set forth in the accompanying letter(s) reference
and dated (if any) and the
d@&e\nts listed in the accompanying schedule of RFP documents.
I/We agree to be bound by those conditions in Transnet's:
0] Standard Terms and Conditions of Contract Form No. US7 - Goods;

(i) General Tender Conditions, Form CSS5 — Goods; and

(iii) any other standard or special conditions mentioned and/or embodied in the Request for
Proposal form; and;-
I/We accept that unless Transnet should otherwise decide and so inform me/us in the facsimile or
letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of
correspondence), together with Transnet’s acceptance thereof shall constitute a binding contract

between Transnet and me/us.
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Transnet Request for Quotation No CRAC-HGR15439 r

Should Transnet decide that a formal contract should be signed and so inform me/us in
the facsimile or letter of acceptance, this Proposal (and, if any, its covering letter and
any subsequent exchange of

correspondence) together with Transnet’s letter of acceptance/intent, shall constitute a binding

contract between Transnet and me/us until the formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we
fail to enter into a formal contract if called upon to do so, or fail to commence the supply of Goods

within 4 (four) weeks, Transnet may, without prejudice to any\fr«er legal remedy which it may have,

recover from me/us any expense to which it may have t in calling for Proposals afresh and/or

having to accept any less urable Proposal.

I/We accept that any contract resulting fro ffer will be for a period of ................. only; and

agree to a penalty clause to be negotia @ Transnet, which will allow Transnet to invoke a
hould the delivery of the Goods be delayed due to non-

penalty (details to be negotiated) agaips
$performance by us.

The law of the Republic of S %ﬁrica shall govern the contract created by the acceptance of this
RFP. The domicillium ci it executandi shall be a place in the Republic of South Africa to be

specified by the Respondent
hereunder, at whicla¥Jegal documents may be served on the Respondent who shall agree to submit
to the jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall, therefore,
state hereunder, the name of their accredited agent in the Republic of South Africa who is
empowered to sign any contract which may have to be entered into in the event of their Proposal
being accepted and to act on their behalf in all matters relating to the contract.

Respondent to indicate domicillium citandi et executandi hereunder:
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Transnet Request for Quotation No CRAC-HGR15439 ' r

NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to award the contract/s, the successful Respondent (the Supplier)
will be informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised in
writing of the name of the successful Supplier and the reason as to why their Proposals have been
unsuccessful, for example, in the category of price, delivery period, quality, BBBEE status or for any

other reason.

VALIDITY PERIOD
Transnet desires a validity period of 3 (three) months (from closing date) against this RFQ. It should
be noted that Respondents may offer an earlier validity p(ﬂf, but that their Proposals may be

disregarded for that reason. Should Respondents be \6 comply with this validity period, an
alternative validity period\i stated hereunder:
This RFQ is valid until P (State alternative validity period/date).
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Transnet Request for Quotation No CRAC-HGR15439 l r

REQUEST FOR QUOTATION [RFQ]

No CRAC-HGR 15439

NON-DISCLOSURE AGREEMENT

entered into by and between A\
TRANSNET SOC LTD %\/
Registration Number 1990/000900/30 O
and OQ
N\
Registration Number ‘ig“
v}
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r

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg
2001,

and

[the Company] k\egistration No

] whose registered office 5&/

\
WHEREAS Oz

Transnet and the Company wish t egiJnge Information [as defined below] and it is envisaged

that each party may from tim receive Information relating to the other in respect thereof.
In consideration of each 2& king available to the other such Information, the parties jointly
agree that any deali een them shall be subject to the terms and conditions of this

Agreement which ves will be subject to the parameters of the Bid Document.

S

IT IS HEREBY AGREED

o INTERPRETATION
In this Agreement:

o Agents mean directors, officers, employees, agents, professional advisers, contractors

or sub-contractors, or any Group member;

o Bid or Bid Document means Transnet’s Request for Information [RFI] Request for

Proposal [RFP] or Request for Quotation [RFQ], as the case may be;

o Confidential Information means any information or other data relating to one party

(the Disclosing Party) and/or the business carried on or proposed
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or intended to be carried on by that party and which is made ‘

available for the purposes of the Bid to the other party (the

Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in
agreed minutes following oral disclosure and any other information otherwise made
available by the Disclosing Party or its Agents to the Receiving Party or its Agents,
whether before, on or after the date of this Agreement, and whether in writing or
otherwise, including any information, analysis or specifications derived from, containing

or reflecting such information but excluding information which:

e is publicly available at the time of its disclosure or becomes publicly available (other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement); or

= was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any

restriction as to its use or disclosure prior to its being so disclosed; or

" following such disclosure, becomes availa % to the Receiving Party or its Agents

(as can be demonstrated by its written r (ﬁSor other reasonable evidence) from
a source other than the Disclosing P QS/
any duty of confidentiality owci fy or indirectly, to the Disclosing Party in

relation to such information;

s Agents, which source is not bound by

o Group means any subsidia@ holding company and any subsidiary of any holding

company of either party; s
o Information mea ormation in whatever form including, without limitation, any
information relatln ems, operations, plans, intentions, market opportunities, know-

how, trade se: and business affairs whether in writing, conveyed orally or by

machme re medium.
o CONFIDENTIAL INFORMATION
o All Confidential Information given by one party to this Agreement (the Disclosing

Party) to the other party (the Receiving Party) will be treated by the Receiving Party as
secret and confidential and will not, without the Disclosing Party’s written consent, directly
or indirectly communicate or disclose (whether in writing or orally or in any other manner)
Confidential Information to any other person other than in accordance with the terms of this

Agreement.

o The Receiving Party will only use the Confidential Information for the sole purpose of
technical and commercial discussions between the parties in relation to the Bid or for the

subsequent performance of any contract between the parties in relation to the Bid.
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o Notwithstanding clause -o above, the Receiving Party may disclose ‘

Confidential Information:

» to those of its Agents who strictly need to know the Confidential Information for
the sole purpose set out in clause -0 above, provided that the Receiving Party shall
ensure that such Agents are made aware prior to the disclosure of any part of the
Confidential Information that the same is confidential and that they owe a duty of

confidence to the Disclosing Party. The Receiving Party shall at all times remain

liable for any actions of such Agents that would constitute a breach of this
Agreement; or to the extent required by law or the rules of any applicable

regulatory authority, subject to clause -o below.

T\
o In the event that the Receiving Party is require isclose any Confidential Information
in accordance with clause 0 above, it shal@ﬁﬁtly notify the Disclosing Party and
cooperate with the Disclosing Party regardln orm, nature, content and purpose of such

disclosure or any action which the Dj ing Party may reasonably take to challenge the
validity of such requirement. O
o In the event that any ogdlntial Information shall be copied, disclosed or used

otherwise than as permi er this Agreement then, upon becoming aware of the same,

without prejudice to s or remedies of the Disclosing Party, the Receiving Party shall

as soon as practi otify the Disclosing Party of such event and if requested take such

steps (includi institution of legal proceedings) as shall be necessary to remedy (if
capable oRre¥qedy) the default and/or to prevent further unauthorised copying, disclosure

or use.

o All Confidential Information shall remain the property of the Disclosing Party and its
disclosure shall not confer on the Receiving Party any rights, including intellectual property

rights over the Confidential Information whatsoever, beyond those contained in this

Agreement.
. RECORDS AND RETURN OF INFORMATION
o The Receiving Party agrees to ensure proper and secure storage of all Information and

any copies thereof.

o The Receiving Party shall keep a written record, to be supplied to the Disclosing Party

upon request, of the Confidential Information provided and any copies made thereof and, so
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far as is reasonably practicable, of the location of such Confidential

Information and any copies thereof.

o The Company shall, within 7 (seven) days of receipt of a written demand from
Transnet:
. return all written Confidential Information (including all copies); and expunge or

destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programmed by the Company

or on its behalf.

o The Company shall on request supply a certificate signed by a director as to its full

compliance with the requirements of clause -o- above.

s ANNOUNCEMENTS

o Neither party will make or permit to be made any announcement or disclosure of its

prospective interest in the Bid without the prior wri&en\mnsent of the other party.

o Neither party shall make use of the other name or any information acquired
through its dealings with the other party for&(y or marketing purposes without the

prior written consent of the other party.

A\
Q
. DURATION (9

The obligations of each party and it ts under this Agreement shall survive the termination of any

discussions or negotiations betw@e parties regarding the Bid and continue thereafter for a period

of 5 (five) years. A
L

S

) PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or

pursuing the Bid and in complying with the terms of this Agreement.

e ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from
pursuing any other remedies available to it, either at law or in equity, for any such threatened or

actual breach of this Agreement, including specific performance, recovery of damages or otherwise.
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‘er

o The Receiving Party undertakes to comply with South Africa’s general privacy protection

. PRIVACY AND DATA PROTECTION

in terms of the Bill of Rights (Section 14) in connection with this Bid and shall procure that
its personnel shall observe the provisions of such Act (as applicable) or any amendments

and re-enactments thereof and any regulations made pursuant thereto.

o The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data
relating to the Bid and against accidental loss or destruction of, or damage to such data

held or processed by them,

o GENERAL

o Neither party may assign the benefit of this Agreement, or any interest hereunder,
except with the prior written consent of the other, save that Transnet may assign this

Agreement at any time to any member of the Transne!eroup.

NS

No failure or delay in exercising any right, r or privilege under this Agreement will
operate as a waiver of it, nor will any sitigle™r partial exercise of it preclude any further

exercise or the exercise of any righ er or privilege under this Agreement or otherwise.

The provisions of this AgrEemferit shall be severable in the event that any of its
provisions are held by a @$>f competent jurisdiction or other applicable authority to be
invalid, void or othe
enforceable to the Q xtent permitted by law.

QQ‘

o This Agreement may only be modified by a written agreement duly signed by persons

nenforceable, and the remaining provisions shall remain

authorised on behalf of each party.

o Nothing in this Agreement shall constitute the creation of a partnership, joint venture or
agency between the parties.

o This Agreement will be governed by and construed in accordance with South African law

and the parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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TRANSNEN

CHEMEICAL CONTROL OF VEGETATION IN YARDS BY MEANS OF HERBICIDES ON
TRANSNET FREIGHT RAIL PROPERTIES IN THE GEOGRAPHICAL AREA UNDER
HEIDELBERG INFRA MAINTENANCE DEPOT FOR A PERIOD OF TWENTY FOUR (24)

MONTHS

FOR DELIVERY TO:

VARIOUS DEPOTS
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Tranznel Freight Rail RFS Wumber.
A Bivision of Trarsnet Limited

1. DESCRIPTION OF THE WORKS

1.1. EMPLOYERS OBJECTIVE

111, The essence of the Agreement is that Transnel Freight Rail requires the control of fiving
vagetation and the managerment of dead remains of previcusly living vegetation, to lhe
extent that areas treated in terms of the Agresment are fres from any form of vegetation
{dead or otherwise) which may obstruct, hinder or interfere with operational activities, or have
the potential to damage equipment or faciliies, on tracks or other areas included in the
Agreement.

1.1.2, The ways and means by which the above-mentloned results are obtained are the
responsibility of the Supplier. Transnet Freight Rail, however, shall have the right to monitor
the materials and activities of the Suppller to ascertain that all procedures and berbicidal
applications are in aceordance with hisher tender, the relevant legislation and are conducive
to the achievement of long-term conlrol of vegelation. Such right of monitoring shall be
entirely without prejudice to Transnet Freight Rail and s(tal! in no way ralieve the Supplier of
his/her responsibility for satisfactory control of vegetatidn.

1.1.3,  Failure to comply with the minlmum performan sed by the Supplier in his/her fender
may form the basis for non-payment for work ending the achievement of control as
defined and/or termination or cancellation of reement,

1.1.4.  The Supplisr must obtain his/her owndaprmation regarding the exient, occurrence and the
species of the vegetation over the amda. Hefshe must also determing the best method
to controi the vegetation,

1.1.5. The Agresment will only be alarged to a tenderer who has the required experience in the
application of herbicides [n\SoNMern Africa as stipulated in terms of the Fertilizars, Farm
Feeds, Agricultural Re nd Stock Remedies Act, Act 38 of 1947.

1.2. OVERVIEW OF T KS

The Agreem ¢5 the conlrol of vegetation In malnly vards including declared weeds
and invade by means of chemical hetbicides on Transnet property, to the extent that
areas g emically or otherwise in terms of this Agreemenl are rendered and
maint\' frée from chstructing vegetalion as defined far the periods specified herein,

1.3 PERFORMANCE BOND:

1.3.1.  Transnet Freight Rall requires a Performance Bond of 10% of the (otal value of the
Agrsement as security for the due and faithful performance by the Supplier of all the duties
and obligations resting upon and assumed by him in tanmns of the Agreement.

1.3.2.  The Performance Bond is fo be returned to the Supplier upon complation of the Agreement
after certification from the Project Manager that all Agreement requirements have besn mst.

1.4, EXTENT OF THE WORKS

The service information briefly consists of the following:
+ The control of vegetation, including declared weeds and invader plants by means of
chemlcal herbicides of mainly yards as indicated In the Schedule of Requirements,
s The execution of the works shall include any wark arising from or incidental fo the
service information or required of the Supplier for the proper completion of the
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Trorsnet Freight Rait RFS Number,
4 Division of Trapsnel Limited

Agreement in accordance with the true meaning and detell of the Agreement

documenis. )
» The Supplier shall obtaln his/her own information regarding species ocourrence and
extent of vegetation to be controlled in order {o comply wilh the required standards.

1.41. The extent of the work consists of mainly yards as indicated in the Schedule of
Requirements.

1.4.2.  The performance due by the Supplier shall include any work arising from or incidental to the
above or required of the Supplier for the proper completion of the Agreement in accordance
with the true meaning and intent of the Agreement documents,

1.4.3.  The Supplier shall obiain histher own information regarding spacies, ocourrance and extent
of vegetation io he controlled in order to comply with ths réquired standards.

1.5, LOCATION OF THE WORKS

1.5.1.  The location of the works is as indicated in the Pricas Lﬁi and Is in the geographical area
controlied by the Depot Enginaer (As per schedule of qughlities).
ne %

1.5.2.  Transnel Frelght Rai's representative will provi e Set of schematic diagrams to the
successful tohderer, Indicating the areas to be tr \

1.6. DURATION OF AGREEMENT Q
The work provides for the control of veg %gtso r commensing on the date of notification of
acceptance of tender with Transnet F | for a period of 24 months,

2. GENERAL MAINTENANGE A(/QS

241. WORK SPECIFICATION
2.1.1.  Standard Specificati
The following stan ecifications will be applicable to this Agreement:
s SAN 9 — General
» SA e of Praclices no 0206-1983"Safety procedures for the disposal of

sticides and associated toxic waste.”

212, Generig Sp fleations:
The foltowing (Generic Specifications will be applicable to this Agreement:
» Transnet genetic specifications.
+« E4EF (August 2008), Safely arrangements and procedural compliance with the
Qccupsational Health and Safety Acl, Act 85 of 1993 and regulations.
« E7/1 (July 1988); Specifications for works on, over, under or adjacent fo rallway
lines and near high voliage equipment.

22 PLANT AND MATERIAL

22.1.  Any plant and/or equipment pmwded to the Supplier at the beginning of the Agreement shall
be returned to Transnet Frelght Rail in the same condition, normal wear and tear accepted.
Any loss or damage shall be made good by the Suppiler, or the value thersof will be
deducted from moneys falling due to him/her,

22.2.  The Supplier shall provide written certification of compliance with specification of any
materials (chemicai} or equipment supplisd by him / her.
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Frangnet Freight Rail RFS Nuinbar,
A Divis:on of Transnst Linited

2.3, CONSTRUCTION EQUIPMENT
All equipment necessary to execute the works shali be supplied by the Supplier.

24. EXISTING SERVICES

24.1.  Reinstatement of services and property damaged during execution of the work.

24.2. Any damages caused by the Supplier to Transnet property and services shall be rectifiad
by the Bupplier at his own cost and to the full satisfaction of the Project Manager's Deputy,

2.5, SITE ESTABLISHMENT

2.8.1. SERVICES AND FACILITIES PROVIDED BY THE EMPLOYER:

2511, In the case of a Agreement for vegetation controf !(Pa following will be provided free of

charge; !

2.5.1.2. Waler as required from Transnet Freight Rail's ipg points of supply; such water may be
untreated, chemically treated or borehole : Supplier shall be responsible for all
work and equipment needed to fili the ucks or spray units from the water point
provided and to ensure {hat the waler és le for ifs inended use. Theses water polnts
miay be up to 200km apart. \k

2.5.1.3. Rosd vehicle accessibllity via w&ds to the work site is not always possible.

256.14, Inspections of the areas o by motor {rolley may be aranged with the Project

Manager's Deputy, but ve to coincide with normal frack inspections carried out by the
inspection fAechnical f the Depot The Project Manager's Depuly shall be given
timeous notics (4 eaks) of the Supplier's intention to inspect.

2.5.2. TOBE PRO@ BY THE SUPPLIER
2521, Inaddij labour materials, plant, equipment and incidentais needed to complete the
worka upplier shall provide all accommedation and toilet facilities for hister employees.

2.52.2; The Supplier shall provide safe and secure storage fadilities for all herbicides or chemicals
brought onto and In use on the slife. Such facilifies shall be capable of ensuring that
unauthorised psrsons or animals cannot gain access to such chemicals.

2.5.2.3. The Supplier shall provide at hisfher own cost any security measures he/she may deem
necassary for safe and sffective execution of the work within the Agreament area,

2.6.2.4. The personnel of the Supplier shall at all times, while on Transnet Freight Rail properly and
during vegetation control operations, wear reflective safely jackets. These jackets must
either be yellow or light blue and preferably bear the name of the Supplier's company.
Should the Supplier wish to use another colour this must first be cleared with the Project
Manager's Deputy or histher deputy.

25.25. An effecliva safety procedure to be foliowed by all personnel on any Transnet Freight Rall
work sfte shall be complled by the Supplier and implementsd before any work commences,
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Trargnet Frefghi, Ral RFS tumber.
A Divigion of Trangnet Limited

The procedwe shall be updated whenever the need arfses and any changes shall be
communicated to all employees on a work site before work proceeds.

3. MANAGEMENT OF THE WORKS

3.1. SITE MEETINGS

The Supplier shall attend site meetings when required, These meetings will be held under
the chalrmanship of the Project Manager's Depuly. These meetings will be conducted ta
monitor progress and discuss agreed fssues when required. A register will be kept of
atiendance and a minute of the procesdings will be recorded and distributed afterwards.
When sub-Suppliers are required to attend, the Supplier shall ensure their atfendance.

3.2. SITE BOOKS

3.2.1, A Site instruction Book, A4 size, with triplicate pages shall be provided by the Supplier,
The format for written communication on slte shall be the Site Instruction Book. The site
instruction shall have numbered sheel for receiving gpdd rseording Instructions by the
Employer's representative and shall be clearly marked {3ite Instruction Book”.

8.22. A Daily Diary Book with friplicete pages shall be by the Supplier and be available
on site at ail imes. The number of staff and pl ite for every day shall be recordsd.
The hours of actual work and the aocuratem { of work measured per item as in the
Schedule -of Regquirements complsted fog e ay shall also be recorded and signed off
by beth Transnet Freight Rail {TFR) &nd.kSupplier at the end of each day. This site diary
shall also serve as a daily record of HeYant informalion concerning herbicide application
and site conditions prevailing on sit as required in tarms of section 18 of Act 38 of 1947,

3.2.3.  Only persons authorised in wriag by the Project Manager or Supplier may make entrias In

the site books.
3.3, PROGRAMME OF W

ke the planning and programming of the entire vegetation control
bmit to the Project Manager's Depuly for approval full pariicutars
ks from the date of nofification by Transnet Freight Rail of the
er (erder or the commencement of the annual rainy reason as the case

3.3.1,  The Supplier sha
operation and
thereof withij

3.3.2.  The pardiculars o be provided in respect of the Supplier's vegetation control programme
shall include but not be iimited to the folowing:

3.33. Anassessment, based on a proper site Investigation of the nature and types of vegetation to
be confrolled in the Agresment area,

3.34. The appropriate methods and procedures o be implemented by him/her to achieve the
standards of vegetation control required in terms of the Agreament,

33.5. The chemicals io be applted, design mixes, ratos of application and the timing and number
of applications.

3.3.6.  The methods and procedures fo be implemented in mixing of chemieals pariaining to health
and safety, quality control, protection of third parties and security,

33.7. The Supplier shall conduct regular site investigations and monitoring procedures for the
purpose of:
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+  Ascertaining the nature of weed infestation and factors that could influence the work;
+ monitoring the standard of weed controf achieved;
« identifying any damage or hazards which may have been ¢aused by the weed conirol

operation, and
« planning of timeous exgcution of remedial work where control is not being achieved.

3.3.8. The Suppller's programme shall allow for commasncement with the initial application of
chemicals at the appropriate iming, Le. colnciding with the initial rainy ssason, for achieving
maximum success and for completion in the shoriest possible time, but not ater than six
waeks after commencement of the initia) application.

3.39.  The programme shall be based on the quantities and numbers of worklots shown ih the
Schedule of Requirements.

3.3.10. in addition to the annual programme provided the Supplier shall submit dally working
programmes fo the Project Manager's Deputy, 7 days in advance of the next working week,
indicating the specific areas whare the Supplier will be working each day of the week,
Failure by the Supplier to submit a dally programme and@r daviating from if without no#ifying
the Project Managers Deputy, preventing him/heN® from monitoring the Supplier's
parformanca, may result in payment for such work beiad withhsld.

34, PERFORMANCE MONITORING AND EVAL INSPECTIONS

3.4.1.  The Supplier shall at 2l times be rasponsi supervision of the work and for foliow-up
inspections to monitor the successfyl cdtrol achieved over areas of completed
application. He/she shall immediat appropriate remedial aclion in areas where the

specitied standards of control are chisved.

3.4.2. The Project Manager's Depug shell at any time during the application periods carry out
inspections of the Suppliers rmance methods and procedures. Helshe may at any
time take samples cf the icals applied and arrange for the testing thereof. Where test-
samples fail to confor specifications the costs of testing will be recovered from the
Supplisr and hefsh % e orderad by the Project Manager's Depuly {6 re-treat entire
warklots or sectiay e such chemicals were applied.

3.43.  The Project

ar’s Deputy will during each growth season carry out three official
work for the purpese of measuring progress and evaluating whether
control, Wined, has been achieved. The inspections shall be performad visually and
the SPONGr shall be present or forfeit histher right to dispute the measurements and
evaluation of the Project Manager's Depuly.

3.4.4. The first Inspaction shall be done at twe (2) weeks alter completion of the Supplier’s initial
spraying programme and afier hefshe has notified the Project Manager's Depuly that
he/she has inspected the work and that confrol has been achieved, or in the process of
being controlled.

34.5. The second inspection of the season will be caried out at 2¢ weeks after completion of
the Supplier's Initial spraying programme and after hefshe has notified the Project
Manager's Depuly that he/she has inspected the work and that control has been achieved.
Thls inspection may be brought forward but not by more than four (4) weeks.

34.6. The third inspection and final of the season will be carrled out at 38 weeks aftor
completion of the Supplier's inklal spraying programme and after hefshe has
notified the Project Manager's Deputy that he/she has inspected the work and that
control has been achieved. This inspection may be brought forward but not by more
than four (4) weeks,
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34.7. During each of these inspections the worklols treated will each be measured ang
evaluated. A worklot that does not comply with the specified leve! of contral will be
recorded as a ‘rejected worklot”,

3.4.8.  The rgjection of workiots that do not comply with the standard of control for individual
worklots will be final and valid for that inspeclion in that particular year.

The rejection by-the Project Manager's Deputy of work performance may be contested by
the Supplisr only at the time and place of rejection.

The rejection of a workiot at a particular inspection shall remain final for that inspection for
paymant purposes, notwithslanding the fact that the Supplier may execute further remaedial
work In order {0 achieve controt at further and final inspections.

a woerklot has failed, the worklot shall be recorded "disputed worklot” and the Suppliar

3.4.8. In the case where the Project Manager's Deputy ang’ﬂs Supplier fail to agree on whether
shall prepare an appropriata record of all disputedworlots in order that such disputes may

be regolved by way of the disputes resolution res stipulated In the standard terms
and canditions of contract for the provision s to Transnet.
4. ENVIRONMENTAL REQUIREMENTS !

4.1, COMPLIANCE WITH STATUTE Q

411,  The Supplier's procadures for (i curement, storage, hardiing, transporiation, application

and general use of chemicgls comply with ali applicable fegislation, Codes of Practice
and Local, Reglonal or !@ﬁal Authorities, including but not restricted to:

a}) The r‘emllzers seads, Agricultural Remedies and Stock Remexdies Act (Act 36 of
1947) as ame

b} The Haza tanca Act (Act 15 of 1973) as amended.

6) The Wat ct 54 of 19668) and the Water Amendment Act (Act 96 of 1984)(where
appllt'

d) The jel Envimnmental Management Act {Act 107 of 1098).

8) 8 ode of Praclice No. 0206-1985 "Safely procedures for the disposal of surplus
pestiolde and associated toxic waste”.

f) Conservation of Agricultural resources Act (Act 43 of 1083) as amended.

g} Comman law of nuisance,

b} Mountaln Catchment Area Act (Act 63 of 1970},

i) The National Veld and Foraest Fire Act {Act 101 of 1988)

412, The Supplier's authorised representative on site shall be a registered Pest Control
Operator, specalising in the field of wead control and registered in terms of the Farm
Feeds Agricultural and Stock Remedies Act, Act 38 of 1847 as amendad. A registered Pest
Control Operator shall be in direct controf of work taking place on sile.

In the even! of work taking place on numerous sltes at the same time, the Supplier must
ensure that there is a registered Pesl Control Operator on each site,

For the purpose of this Agreement a minimum of two (2) Pest Control Operators are
reguired,
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4.2, PAMAGE TO FAUNA AND FLORA

421 The Supplier shall ensure that histher employees at all fimes exercise care and
consideration for the fauna and flora within and adjacent to the area to be sprayed.

4.2.2.  The Supplier shall not apply any chemicals of an explosive, inflammable, highly volatile or
corrosive nature, which may damsage crops vegafation or property ¢r be hazardous to
humans or animals. The Supplier shall assuma full responsibility for the efficiency and safety
of whatever chemicals are used.

4.2.3.  Dumping or polluting of any kind will not be permiited. This sfipulation is aiso applicable to
the washing out of tanks and equipment containing harmful chemicals and pollutants.

The Supplier shall institute and maintaln procedures for the safe disposal of all chemicals
and residual materials originating from the execution of the works.

Contalners ahd residual material shall not be disposed {)f oh Transnet Freight Rall property

or a5 part of Transnet Freight Rall refuse, 1

424,  The Supplier shall take particukar note of environ %&y sensitive areas and shall plan and
execute hislher work with the ultmost care and &vmiﬁt}t

5. PARTICULAR SPECIFICATIONS @)

This part covers the techniques, typ N use of spraying equipmert, required standards of
workmanship, inspections, measugg * {, payment, and acceptability of the works in respect
of the control of vegetation requj @ bms of the Agreement,

%

5.1. DEFINITIONS

51.1.  Projsct Manager's ‘a&w person appointed by the Employer o deputise for him / her
In supervising and cx ut the Agreement,

5.1.2. CONTROL %
5.1.2.1. Control i %: %d when all existing or potential growth of vegetation is permanently
impa@Q‘ troyed by the application and effects of chemical herbicides, to the extent
that
s The constituent parls of all plants ocourring within the area of treatment
{worklots) cease to exist as living organisms or entities; and
« ihe development of new growth of plants from dormant seeds is effectively
counteracted or suppressed, for at least the growing season of the year in
question; and
o there are no dead or dry remaeins of any vegetation within the treated area
{worklot), which may constitute a hazard, danger, or hindrence fo Transnet
Freight Rail personnel, equipment trucks or operations.

5.1.2.2. Control constitutes a process or situation where the destruction of vagetation on treated
areas occurs on an on-going basis and not only af the time of measurament and payment
inspactions.

513, WORKLOTS

8.1.3.1. AWORKLQOT is 3 subdivision of any area on which the Supplier shall control vegetation.
» inthe case of yards and areas of a worklot will be areas of 300m? each.
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»  Workiets in yards, depotsf/arees are not demarcated individually. The number
of worklots within any arez o be freated is calculated by dividing the total
gurface area by the surface area of single worklot e, 300 square metres,

« In yards, depofs/areas where control is required worklots may be irregular in
shape. For inspection and payment purposes, worklots shall be physically
measured where necessary. In such instances the Project Manager's Deputy
shall decide in advance and advise the Supplier accordingly, of the method of
measurement to be adopted in any particular area.

* In yerds, depotsfareas workiots will normally be measured parallel o the maln
diraction of the track work present, or paraflel to the main axis of any other
area. Worklots will not be measured individually in different directions but will
form par of a pattemn of continuous and paraliel worklots covering, In the most
offective manner possible, the surface of any\nartlcular area,

+ A worklot for cable routes will normally be axeas of 0.78m wide on both sides
and parafle! to the cable route and 200 \W

§,1.3.2, However, if any provisional worklot has sprayed undar this Agreement the
previous year and the same workiot is AgafEprayed the next year, payment for the
second and consecutive years spr ould be at the normal rate applicable for
that area and the work would be idered as additionat work to the Schedule of

Reguirements.

§.1.3.8. Formation is the finished earthmw rgsﬁrface upon which the track is laid.

5.1.3.4. Ballast means that part iy consisting of crushed stone, gravel, ash or muck, (ihe
meterial placed on % ion to support the track suparstructure).

5.1.3,5. Declared weeds gfeaMcategory 1 plants and declared invader plants means cafegory 2
and 3 plants ppeeMpmed under the Conservation of Agricultural Regources Act, Act No. 43

5.1.3.6. Spraying means the even and uniform application of chemical herbicides at the rate
specified and applies to liquid, granular or any other formulation,

b.2. METHOD OF VEGETATION CONTROL.

6.2.1, The Suppliers methods and program shall provide rapid and effective control in all areas.
Techniques, programming and chemicals employed shall therefore be directed at this aim,
The Supplier shall carry oul immediate treatment of growth in all instances where rapid and
effective control is not achiaved during any period of the Agresment.

6.2.2, Where a chemical approach to vegetation control is adopted, hoeing (skoffe!) will not be
allowed as method of achieving control. Herbicldes which act as a scorching agent (e.g. with
Paraquat or similar active ingredient) are incapable of meeting the definition of control and
shali not be used. Scorching of canopy growth only shalk not constitute control of vegetation
as defined. Slashing of dead material to below the height specified in §.3.3. will be
permitted.

5.2.3.  Vegetafion conirol in terms of the Agreement will normally be required in respect of the
yards. The type of herbicides and the methods of application io be employed are as
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specified in the applicabie relurnable documents (clause 8.2) and are subject to the approval
of, and monitoring by the Project Manager’s Depuly.

524, The Project Manager's Deputy’s approval shall first be oblained for use of other herbicides.

5.2.5.  Application methods shall, however, be entirely in aceordance with the manufacturer's
specifications and recormmendations for safe and effective use of the herbicides or herbicide
mixtures concerned.

5.2.6.  Any deviation from the method of work submitied as per the applicable returnable document
(Clause 8.2) by the Supplier shall be subject to the approval of the Project Manager's

Deputy.
5.3. STANDARDS OF WORKMANSHIP
53.1.  Standard of vegetation control for individual worklots.

5.3.2,  Vegetation control shall be such that there is no live vede¥ation growth (including creepers)
excaeding 150mm in any dimension, ocoutring in the fot, nor more than fifteen (15) live
plants of any lesser size.

This excludes overhanging canopy growth of o
{a) with rootstock established entirely %d workiot.

(b)  with rootstack establlshed on g &dundary of the warkict, provided that:
control was achieveg @) e remainder of the worklot,
. & clear spray ling if visYs€, showing that herbicide was effectively applied over
' A warklot.
presance of such growth info account and that the choice
hamical use was adjusted accordingly.
ncerned s not the boundary of an adjoining worklot,

Thig exception I;&-wxappfy in the case of creeping grasses {e.g. Cynoden) with nodal
rooting within lot even though such growth may originate from a plant outside the
worklot,

53.3.  In additeh,Yhere shall be no dry or dead remains of vegetation within the worklot greater
than 150mm in helght and of a dehsily such that it constitutss a hazard, hindrance or danger
o Transnet Freight Rail operations, irucks or equipment in the area.

The evaluation fo what densily of dry or dead growth constifutes a hazard, hindrance or
obstruction shall be made by the Project Manager’'s Deputy.

54. MANUAL REMCVAL OF VEGETATION

No felling or hoeing of vegefation will be allowed during the two menths praceding final
inspection. Herbicides may not be applied 2 weeks preceding final inspection for a season or
a year's program. All lofs where such hoeing anid feiling or herbicides application were done
will be rejecied,

For this Agreement, the Supplier should timeously acquaint Him/berself with the existing
conditions of the sites and snsure that histher lender prices for the first year only, includes
all work necessary fo achieve the required contrel, e.g. slashing and removal of debris before
or just after spraying. The infention fo slash and remove shotld be cleared with the Project
Manager's Deputy prlor to work starting,
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5.5. PRICE ADJUSTMENT FOR INFLATION.

5.5.1. A contract price adjustment factor to be detarmined in accordance with the formula witl be
applied to allow for all increases or decreases in costs, from any cause whalscever, which
may cccur after the closing date of the submission of tenders and before the date of
completion. The factor shall bs rounded off {o six decimal places.

The contract price adjustment facter shall be -

(1—x)¢0.20 -{’5 +0.08 gv&O.?‘O %4”0405?-{ -1}
Lo Po Mo Do

where x = 0,15 ang

Lo, Po, Mo and Do are respectively labour, machinery,  matedal and dlesel fuel indices
ruling for the calendar month four (43 months prior lo dOsing date of the tender;
\

Lo, Po, Mo and Do are respectively lahour, machineq% material and dissel fuel Indices
ruling for the calendar month two (2) months prior toglosiny date of the tender;

o
6552, The indices {o be used shall he thoss, s Consumer Price index and Production Price
Index as obtained from the month stical News Release published by STATS South

Africa,

553, Lo and Lt shall be the labour i
Po and Pt shall be the aver
an equalizing factor of 1
Mo and Mt shall be t
the PO142, Basic C

atenal and diessl fuel indices ruling
te of measurement.

Lt, Pt Mt and Dt are respectively labour, ma
for the calendar month two {2) months prior to

ugdw Mefropolitan Areas (P0141,1 Tabla A).

of the price indices of Non-Electrical Machinery multiplied by
nd Transport Equipment in the ratio of 1:1 (P0142 Table 1),
dicas of Chemical and Chemical herbicldes used in table 1 of

S
ce Indices of "Diesel Oil —Coast & Witwatersrand” (P0151 Table 4).

Do and Dt shall
554. Whenthe v index at the time of cateulation is not known the latest available index
shall be any correction necessary shall be made by addition or subtraction in

subsequt onthly payment certificates.

5.5.5. The amounts to be added to or subtracied from the monihly payment certificates shali be
calculated by mulliplying the amount certified for payment for that month (but excluding
amounts not subject to price adjustment) by the Agreement price adjusiment factor for that

month.

5.5.6, Adjusiment to measurements of previous months' quantifies will be included in caleulation of
the amount certiffed for payment and will therefore be subject to the price adjustment factor
of the aurrent measurement month,

6.8.7. Any addilions to or deductions from the amount payable, brought about by the application of
the Agreement price adjustment factor, shall be deemed to have made full allowance for all
increases or decreases in cost from any cause whatsoaver, ineluding all overhead costs as

well as any increases and decreases therein, and profit.

5.6.8. Vaiue addsd tax shall be excluded from individual payment item rates and price adjustment
indices as it will be added to the total of the month's measurement, after price adjusiment
have been made in terms hereof.
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5.5.8.1. The Price Adjustment Faclor calculated at the completion of the works is used for calculating
price adjustment after this date,

5.6. REMEDIAL WORK

66.1, The Supplier shall carry out remedial work to all worklots where conirol has not been
achieved, prior o the official inapections taking place. Such remedial work shall include the
removal of dry or dead growth with any dimensions in excess of 150mm and forming a
nuisance or hazard 1o Transnet Freight Rail operafions, from the treated worklots.

56.2. The Project Manager's Deputy may, al any time after the first measurement order the
Supplier-to.carry out remedial action, to commence within 2 weeks after being so ordered.
Prior {0 the commencemant of this proposed remedial action an envisaged remedial work
program must be submitted to the Project Manager's Deputy for hisher approval, Failing to
do o the Project Manager's Deputy may arrange for such aclion to be carried out by others
at the cost of the Supplier. ' O

5.8.3, Hoeing (skoffel) will not be allowed on its own as a mw%al action,
5.6.4. Fire may ot be used as 8 method of vegeta(ion@s’or as a method of remedial action.

8.7, OVERALL CONTROL O
6.7.1.  The overall standard of control to ved by the Supplier over the Agreement area,
defined as “Overall Control” and sed as a percentage, will be defermined by

application of the following formuff :

ovkdoty  treated - Worklots  vefecied)

. ’ 00
Qverall Cantmi\%@ Worklots freated o

67.2. The standard t@er&l& Contral" (service lavel table) to be provided on each district by the

Supplier shailCbk, I
N YEAR 1 2and
Consecutive
years

Minimum % of the total work, which shadll somply,
_with the standard of contro! for individual work-lots. 80 90

B.7.3.  Failure by the Supplier fo achieve the standard of “Overall Control" shall constitute a material
breach of Agreement by the Supplier, which will entitle the Employer to act in terms of the
standard terms and conditions of gontract for the provislon of services to Transnet {form
US7- Services).
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GENERAL SPEGIFICATIONS
61.  GENERAL

6.1.1. E4E (January 2004) ~ Safely Amangements and Procedural Compliance with (he
Oecoupational Heallh and Safely Act.

6.1.2.  Specification £7/1 (Jul 1988): Specification for works on, over, under or adjacent to railway
lines and near high voltage

6.2 HEALTH AND SAFETY

6.21.  The Supplier shall at all time comply with safety rules, regulations and legisiation, as wall
as Transnet Freight Rail (TFR) Safety Guidelines for Infrastructure (Latest Edition),

6.2.2.  The Supplier shall at all times comply with the Basic Conditions of Employment Act as well
as all other relevant labour legislation. The Suppliergpust conduct his own formal rigk
assessment to identily all risks. The Supplier is to clekrly indicate in his tender submission
the processes and procedures he intends impia% to mitigate the fotal of all these

risks: e.9.
»  Working with herbloides %

live OHTE @
Executing work on one link wh a normal train service is running on
adjacent line/s

* Sanitation and refu sal as a threat to the environment.

6.2.3. The Supplier shall be responsg?o ansure the use of only technically competent trained
staff on all types of work. pplier will have to ensure that the Supplier's personnel

oparating his/her own lo es, haulage equipment, road rail vehicles or any other track
vehicles on Transnet e Rall lines undergo a Transnet Frelght Rail Operating course
and also receive a e of track section competency. This cost is to be borns by the
Supplier.

6.2.4. The Suppli % ensure that all workers are appropriately equipped and wearing
Personal e Equipment (PPE) and thal Safety Talks are conducted and noted in

the Site v before the start of every shift.

6.2.5. The Supplier shall be responsible to ensure that site staff are always competently trained
with regards to Electrical Awarenass Training.

6.2.8. The Supplier shall be responsible fo ensure that workers working on machines (high risk
areas), operalors, machine filters, area Project Manager's Deputies and Agreement
‘supervisors’ site staff are always competently trained with regards to PWC Electrical
Sducational Training.

6.2.7. The Supplier shall also be responsible to ensure that Agreement managers in charge of
sites are always competently trained with regards to COM Competency Elactrical Training
(to follow PWC Training).

6.2.8. The Supplier shall ensure that all his employess underge medical surveilance where
required by legistation,

6.2.9.  Nan-compliance with safety requirements will result in an immediate suspension of work
without paymeant,
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6.2.10, Vhere fraining is required by the Supplisr and Transnet Freight Rail (TFR} is committed fo
provide training, the Supplier shall qualify his tender as to what and how many staff,
training will be required for. Afler award of the Agreement, the Supplier shall then arrange
with the appropnriate Transnet Freight Rail (TFR) representative, through the Project
Manager's Depuly, for this fraining / testing.

The following training shall be arranged for the following Suppliers stalf:

Course Objective Duration & trainer _Grade to attend
A) To inform all Two hour on-the-job lecture » All workers and siaff
Awareness | Suppliers staff and training. | working on the
(Electrical) working near a Accredited Efectrical tralner/ . Agreement
maching and on the Depot's Electrical Supervisor
line on electrified
sections of the
| dangerous situations
of high veltage OHTE N\
1B)COM ‘Work permits safe Lecture room lrainingA%Zﬁ d | Supervisor
Competency | warking procedures On-the-jobs training = 0,86 d {Responsible person
(Electrical) under the direct Criterion fest = 0 x@s i charge at machine
(To follow A) supervision of a Total = 1 da working)
responslbia Ascredited @ Ncal trainer
representative, | U
= The electrical awareness training mus nged for beforahand on-the-job.

training may be arranged for at either a depot's

" The elecirical educational and co
FR) property), of at a venile of the Suppliers choice

lecture room'’s {Transnet Freigh\Ra
(Suppliers cost).

7. PRICING ,_LNSTRuqﬁQ%
N

7.1 GENERAL
7.1.1.. Measure d payment shall be In accordance wilh relevant provisions of clause 8 of
each SANS 1200 Standardised Specifications for Civil Enginesring Construction
raferred to in the Service information.
7.1.2. The units of measurement described in these Schedule of Reguirements are metric units,
Abbreviations used In the Schedule of Requiraments are as follows:
% = percentage
h = hour
ha = hectare
kg = kilogram
ki = kilofitre
krn = kilometre
| = litre
m = metre
No. = number
Prov sum = Provisional sum
Sum = Lump sum
W/day = Work day
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Rfonly
Worklot

Rate only
area fotalling 300m*

[ )

7.1.8.  For the purpose of these Schedule of Requirements, the following word shall have the
meanings assigned to them:

Unit: The unit of measure for each iem of work as defined in the COLTO
Standard specification.

Quantity: The number of units of works for each item.

Rate: The agread payment per unif measurement,

Amount: The product of the qualily and the agreed rale for an item..

7.1.4. No allowanos is made forwaste on ftems in the Schet{qle of Raguirements.

7.1.5. It will be assumed that the prices included in the S&Aguie of Requirements are based on
Acts, Ordinances, regulations, By-laws, Inter al, Standards and National Standards
that were published 28 day befors the c!osini tendgers.

expenses that may be required for the
exeoution of the works described cordance with the provisions of the Service
Information, and shall cover the cos oneral risks, liabilities and obligations set forth
or implied in the Agreement Data, {| as overhead charges and profit,

7.1.8.  Such prices and rates cover all cos

7,17 The guantiies set out in the gbddule of Requiremants are estimated and may be more
or less than stated. Th lier shali submit with histher tender a complete and detailed
priced Schedule of R {s (prepared in black ink) for the Works.

71.8. Each ltem shall be
in the Schadulg
he spread ov

"by the Tenderer. If the Supplier has omitted to price any items
Irements, the cost of the work included in such items will be held to
dincluded in the prices given in the other items of work.

7.1.9, Paymeri is Agreemeni shall be based on the Schedule of Reguirements and the
paymeant be made In accordance with the rates fendered in the Schedule of
Requirements.

The asbsence of slated quantities in the Schedule of Requirements is no guarantes that
none will be required. Reasonable prices should therefore be inserted for every item as
these prices may be considered in adjudication of lenders,

The short descriptions of the items in the Schedule of Requirements are for identification
purposes only.

items classified as "provisional worklots” in the Schedule of Requirements indicate that there
Is no cerainty about the amount of work, which will be required. In this Agreemerit the
provisional items, where applicable, are for the treatment of areas, which are not necessarily
freated annually.’ These areas will be measured per provisional worklot as defined in 5.1.3
and stated in the Schedule of Quantities. The standard of control for individual worklots shall

apply.
7.2, MEASUREMENT AND PAYMENT

Page 46 of 87

Respondents Signature Dates & Company Stamp



TTRANSNETDN

Tvarsnet Freight Reil RES Manber,
A Divislon of Transnet Limitad

7.21.  Payment will be based on the numbers of worklols Uealed as  instructed by the
Supervisor and to which the Supplier successfully applied the vegetation conirol measures
and has achleved the standard of control defined in clause 5.3.

7.2.2, No payment will be made for rejected worklots where control achieved does not meet the
standards of conlrol specified,

7.2.3;  Measurement and payment for the work completed will be made in [3] stages.

7.2.4.  After completion of the inllial spraying of the entire Agreement area the Supervisor or hls
deputy and the Supplier will Inspect the work performed (number of worklots sprayed) in
accordance with clause 3.4.4. The Supplier will theraafter receive payment at [60%)] of
the rates tendered for all of the completed work where control as specified has been
achieved or clear signs are evident that control is in the process of being achieved.

7.2.5: A second measurement and evaluation will be made concurrent with the second official
inspection conducted in accordance with clause 3.4.5. The Supplier will thereafter raceive
payment at [25%) of the rates tendered for all worklols yNlere control as specified has been

achigvad,

7.2.6. A third measurement and evaibation will b concurrent with the third official
inspection canducted in accordance with ¢ .6. The Supplier wil thereaftar recsive
payment at [25%] of the rates tenderad for a kiots where cantrol has been achieved,

8. LIST OF RETURNABLE DOCURN

The tenderar must include the and documents lisied below in the tender
document for tender evaluation pu

8.1. RETURNABLE SCH
Please complete & ules and return with the tender document

Certificat ndance at Clarification Meeting

Sche & Tenderer's Experience
Ghe f Subcontractors

Shhele of Plant and Equipment

Record of Addenda to Tender Documents

Certificate of authority for joint ventures {where applicable)

Form of Intsnt to provide Performance Bond

Compulsory Enterprise Questionnalre

CV of key personnel.

Cerificate of Authority for joint ventures

Supplier Declaration form

8.2. RETURNABLE DOCUMENTS

* 9 9 % * % » » & @ @

« Certificate of Authorily for Signatory (Resolution by Board)

« An origingl valid Tax Clearance Certificate issued by the South African Revenue
Servicss.

s Letter of Good Standing with the Compensation Commissioner

» Safely Plan in accordance with the Construction Regulations, 2003(refer to the E4E
(August Transnet 2008)
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SPECIAL CONDITIONS OF CONTRACT AND SPECIFICATIONS
PART C: SCHEDULE OF QUANTITIES AND PRICES

HEIDELBERG
Annual |Rate Per| Totallor |Rate Per| Total for Total for
Description Ha | Worklots | Worklot Year 1 Worklot Year 2 2 Years
300m2 Year 1 Year 2

Klippaortjie 1.6764 55,880

Heidelburg 4,214 140.333

Spruitrus 2.529 84,300

|Baifour 7.36] 245333

Greylingstad 3.482 116.067

Val 3.255 1068.500

Holmdena 3.389 112.867

Elmiree 1.128 37.600

Standerton 5.317 177.233

Firham 1.475 49167 N

Kromdraai 1.834| 61.133 WV

Platrand 2.161|  72.033 ~\
|Perdekop 4,825 160.833

Beachwick 0.8 30,000 /\%
[Sandspruit 1.856|  61.833 )
Vooruitsig 13.645| 464.833 4\

Volksrust 10.3] 343333 (2

Clavis 1,155 38.500 A

Mount Prospect 1641  54.700 (™

Ingogo 1,12 37,3331\

Wykom ] 1.2 40.00

Signal Hill 1.1 36,/

Newcastle 45| 150Q.

Ngagane 3.008( / JO67

Ballengeich 1.17 .020

Majuba Power Stai 156.6800

Harvard QXs| 12533

Ascent 0.408 13.633

Vrede 4.045| 134.833

Old Balfour 2.2 73.333

Grootvie! 42502 141.673

Bleekomspruit 1.784 £8.800

Mapleton 4.568 36.610

Glenroy 0722 20.580

Drlemanskap 1.694 58.460

Hattingspruit 3.676 122,533

Danhauser 4.681 152,700

Sub total 154.21| 5140.266

PROVISIONAL 16.421| 514.026

Total for Dapot 169.63| 5654.282
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable]

3. Certified copies of the relevant company registration documents from Companies and
Intellectual Property Commission (CIPC)

Certified copies of the company’s shareholding/director’s portfolio

A letter on the company’s letterhead confirm physical and po\stal addresses

Original valid SARS Tax Clearance Certificate 4

Certified copy of VAT Registration Certificate \/

O L e

A valid and original B-BBEE Vetrification Certi / sworn affidavit or certified copy

thereof meeting the requirements for B-BB mpliance as per the B-BBEE Codes of Good

Practice O

9. Certified copy of valid Company§z isifation Certificate [if applicable]

Vendur Application Form
Q‘
Company tradndSame
Company registered name
Company Registration Number or ID Number if a Sole Proprietor
Form of entity [v] CC Trust Pty Ltd Limited Partnership  Sole Proprietor
VAT number [if registered]
Company telephone number
Company fax number
Company email address
Company website address
Bank name Branch & Branch cade

Account holder Bank account number
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Postal address

Physical Address

Contact person
Designation
Telephone
Email
Annual turnover range [last financial year] <R5m R5-35m
Does your company provide Products Services

Area of delivery National Provincial

T\
Is your company a public or private entity Public
Does your company have a Tax Directive or IRP30 Certifi %
Main product or services [e.q. Statloneryf(:o
Complete B-BBEE Ownership Detalls: OQ

% Black % Black women (/ % Disabled
ownership ownership Black ownership

Does your entity have a B-B ficate Yes
Wh ur B-BBEE status [Level 1 to 9 / Unknown]

How many personn e entity employ Permanent

~
<
If you are an existing Vendor with Transnet please complete the following:

Transnet contact person
Contact number

Transnet Operating Division

Duly authorised to sign for and on behalf of Company / Organisation.

TRANSNEDN

Code

Code

> R35m
Both
Local
Private

No

% Youth
ownership

No

Part time

Name Designation

Signature Date
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Appendix (i)

GENERAL BID CONDITIONS - SERVICES
[January 2014]
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Transnet General Bid Conditions — Services
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TJRANSNET

Where the following words or phrases are used in this Agreement, such words or phrases
shall have the meaning assigned thereto in this clause, except where the context clearly

requires otherwise;

Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
Day shall mean any day other than a Saturday, Sunday or public holiday;

Respondent(s) shall mean a respondent/bidder to a Bid Document;

RFP shall mean Request for Proposal;

RFQ shall mean Request for Quotation;

RFX shall mean RFP or RFQ, as the case may be;

Services shall mean the services required by Transnet as specified in its Bid Document;
Service Provider shall mean the successful Respondent; \\

Tax Invoice shall mean the document as required by % 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time; %

Transnet shall mean Transnet SOC Ltd, a State Sw@ompany; and
VAT shall mean Value-Added Tax in terms er lue-Added Tax Act, 89 of 1991, as may be amended

®

from time to time.

GENERAL

All Bid Documents and sub@ contracts and orders shall be subject to the following general
e

conditions as laid down “ t and are to be strictly adhered to by any Respondent to this RFX.

SUBMISSION OF BID NTS

A Bid, which slﬁ&reinafter include reference to an RFP or RFQ, shall be submitted to Transnet no later
than the closing date and time specified in accordance with the directions issued in the Bid

Documents. Late Bids will not be considered.

Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

USE OF BID FORMS

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this

condition may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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Only if insufficient space has been allocated for a particular response may a Respondent
submit additional information under separate cover using its company’s letterhead.

This must be duly cross-referenced in the RFX.

BID FEES

A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

Only Respondents that have paid the Bid fee and provided proof of payment when submitting their Bid

will be considered.

VALIDITY PERIOD

Respondents must hold their Bid valid for acceptance by Transnet at any time within the requested
validity period after the closing date of the RFX.

Respondents may be requested to extend their validity period for a specified additional period. In such
instances, Respondents will not be allowed to change an*\aspect of their Bid, unless they are able
to demonstrate that the proposed change(s) is as.%lirect and unavoidable consequence of

Transnet’s extension of the validity period. s\/

SITE VISIT / BRIEFING SESSION

prior to the preparation of Bids, or (ii briefing session when Transnet deems it necessary to

Respondents may be requested to attend@m visit where it is considered necessary to view the site

provide Respondents with additional ation relevant to the compilation of their Bids. When such

visits or sessions are indicated @npulsow in the Bid Document, Respondents are obliged to attend
i

these meetings as failure tg o, Will result in their disqualification.

CLARIFICATION BEFORE ®OSING DATE

Should clarificat equired on any aspect of the RFX before the closing date, the Respondent must
-~
direct such qQ®rieMo the contact person identified in the Bid Document.

COMMUNICATION AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate
with the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place
between Respondents or other potential service providers or any member of the Acquisition Council or
official of Transnet during the period between the closing date for the receipt of the Bid and the date of
the notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with
Respondent’s Bid. Failure to submit mandatory returnable schedules / documents will

result in disqualification. Failure to submit other schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS
If the Respondent, after it has been notified of the acceptance of its Bid fails to:
enter into a formal contract when called upon to do so within such period as Transnet may
specify; or
accept an order in terms of the Bid;
furnish satisfactory security when called upon to do so for the fulfilment of the contract; or
comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any other legal remedy which it may have,
proceed to accept any other Bid or, if it is necessag\}) do so, call for Bids afresh, and may

recover from the defaulting Respondent any additi% ense incurred by Transnet in calling for

new offers or in accepting a less favourable off

If any Respondent, who has submitted a Bid nd@oncluded a contract with Transnet [hereinafter
referred to as the Service Provider the capacity of agent or subcontractor who has been

associated with such Bid or contra
has withdrawn such Bid after th(ayertised date and hour for the receipt of Bids; or

has, after having been Q@ of the acceptance of its Bid, failed or refused to sign a contract
0 so in terms of any condition forming part of the Bid Documents; or

when called x
has carried out ract resulting from such Bid in an unsatisfactory manner or has breached

any% of such contract; or
has o promised or given a bribe in relation to the obtaining or the execution of such
contract; or

has acted in a fraudulent or improper manner or in bad faith towards Transnet or any government

department or towards any public body, company or person; or
has made any misleading or incorrect statement either

in the affidavit or certificate referred to in clause 0 /Notice to Unsuccessful Respondents].

or
in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
it made the statement in good faith honestly believing it to be correct; and

before making such statement, it took all reasonable steps to satisfy itself of its
correctness; or

caused Transnet damage, or to incur costs in order to meet the Service Provider's requirements

which could not be recovered from the Service Provider;

has litigated against Transnet in bad faith;
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has been found guilty by a court of law, tribunal or other administrative body of a

serious breach of any law, during the preceding 5 [five] years;

has been included as a company or person prohibited from doing business with the
public sector on National Treasury’s database of Restricted Suppliers or

Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 0 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

Any disqualification [Blacklisting] imposed upon any person or enterprise or company, may also apply
to any other enterprise under the same or different names of disqualified persons or enterprise or
company [or associates thereof] and may also be applied to any agent or employee of the person

or enterprise or company concerned.

T\
CURRENCY *

All monetary amounts referred to in a Bid response &in Rand, the currency of the Republic of
South Africa [ZAR], save to the extent speciﬁcalls p ed in the RFX.

PRICES SUBJECT TO CONFIRMATION Q

ALTERATIONS MADE BY T,

Prices which are quoted subject to conflir n will not be considered.

Firm prices quoted for the dur@f any resulting order and/or contract will receive precedence over

prices which are subjx%

ONDENT TO BID PRICES

ctuation if this is in Transnet’s best interests.

All alterations m
must be donedd
figures and words against the items concerned. All such alterations must be initialled by the person who

e Respondent to its Bid price(s) prior to the submission of its Bid Documents
eleting the incorrect figures and words where required and by inserting the correct

signs the Bid Documents. Failure to observe this requirement may result in the particular item(s)

concerned being excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may

be stipulated by the Respondent in its Bid Documents.

It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore, that
the Respondent give favourable consideration to obtaining forward exchange cover on the foreign
currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself against

any currency rate fluctuation risks for the duration of any resulting contract or order.

The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents

and also furnish full details of the principals to whom payment is to be made.
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The South African Reserve Bank’s approval is required before any foreign currency

payments can be made to or on behalf of Respondents.

Transnet will not recognise any claim for adjustment of the order and/or contract price if
the increase in price arises after the date on which agreement on an overall Rand

contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure
compliance with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID
Transnet does not bind itself to accept the lowest priced or any Bid.
Transnet reserves the right to accept any Bid in whole or in part.

Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and any contractual terms and/or any schedule of “Special Conditions” or otherwise which form

part of the Bid Documents.

\
Where the Respondent has been informed by Transnet per fa:\wessage or email of the acceptance of its
Bid, the acknowledgement of receipt transmitte @ e regarded as proof of delivery to the

O

Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS *

Unsuccessful Respondents shall be advisgeNgQriting that their Bids have not been accepted as soon as
possible after the closing date of the 7 On award of business to the successful Respondent all
unsuccessful Respondents shall bg I\formed of the name of the successful Respondent and of the reason
as to why their Bids have no uccessful.

\TRACT

all adhere to the Terms and Conditions of Contract issued with the Bid

TERMS AND CONDITION

The Service Pro

Docungn

the Bid Documents.

together with any schedule of “Special Conditions” or otherwise which form part of

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company
letterhead. Any such submission shall be subject to review by Transnet’s Legal Counsel who shall
determine whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the

case may be.

CONTRACT DOCUMENTS

The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

The abovementioned documents together with the Respondent’s Bid response will constitute the contract
between the parties upon receipt by the Respondent of Transnet’s letter of award / intent, subject
to all additional amendments and/or special conditions thereto as agreed to by the parties.

Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
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subsequent exchange of correspondence] as well as Transnet's Letter of
Acceptance/Intent, shall constitute a binding contract until the final contract is

signed.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to

act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the Bid. If the
Respondent is a close corporation, the full names of the m N\Jers shall be stated in the Bid. If the
Respondent is a partnership or an individual trading unde a.&e name, the full names of the partners

or of such individual, as the case may be, shall be furni

O

The successful Respondent, when caIIed& to do so, shall provide security to the satisfaction of

CONTRACTUAL SECURITIES

Transnet for the due fulﬁlmentgé ntract or order. Such security shall be in the form of an
advanced payment guarants [ ] and/or a performance bond [Performance Bond], as the

case may be, to be f by an approved bank, building society, insurance or guarantee

corporation carryi;ﬁ‘&ofmess in South Africa.
I

The security may be in whole or part at the discretion of Transnet to make good any loss or

damage w, nsnet may incur in consequence of a breach of the contract or any part thereof.

Such security,“?r uired, shall be an amount which will be stipulated in the Bid Documents.

The successful Respondent shall be required to submit to Transnet or Transnet’s designated official the
specified security document(s) within 30 [thirty] Days from the date of signature of the contract.
Failure to return the securities within the prescribed time shall, save where prior extension has
been granted, entitle Transnet without notice to the Service Provider to cancel the contract with
immediate effect.

Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 0 will be for the account of the Service

Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender,

VALUE-ADDED TAX

In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices quoted
by the Respondent are to be exclusive of VAT which must be shown separately at the standard

rate on the Tax Invoice.
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In respect of foreign Services rendered:

the invoicing by a South African Service Provider on behalf of its foreign principal
rendering such Service represents a Service rendered by the principal; and

the Service Provider’s Tax Invoice(s) for the local portion only [i.e. the "commission" for the

Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT
Method of Payment

The attention of the Respondent is directed to the Terms and Conditions of Contract which set out

the conditions of payment on which Bid price(s) shall be based.

However, in addition to the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals.

The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated. \Q\

The Respondent must, therefore, in the first insta \t;nder strictly in accordance with clause 00
above. Failure to comply with cla %above may preclude a Bid from further
consideration. b

NOTE: The successful Respondent [t??:&ice Provider], where applicable, shall be required to

furnish a guarantee covering ac@ ce payments, as set out in clause 0 above [Contractual

Securities].

Conditional Discount ;$

Respondents offeri s which are subject to a conditional discount applicable for payment
within a specifj d are to note that the conditional period will be calculated from the date of
receipt by & of the Service Provider’s month-end statement reflecting the relevant Tax
Invoic%eQ)r payment purposes, provided the conditions of the order or contract have been
fulfilled and the Tax Invoice is correct in all respects in terms of the contract or order. Incomplete
and/or incorrect Tax Invoices shall be returned and the conditional discount period will be

recalculated from the date of receipt of the correct documentation.

DELIVERY REQUIREMENTS
Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will

be governed by the provisions of the Terms and Conditions of Contract.
Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the

delivery of the Services.
Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required
at short notice for immediate delivery, the Service Provider will be given first right of refusal for

such business. If it is unable to meet the desired critical delivery period, Transnet reserves the
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i

right to purchase such services as may be required to meet the emergency outside =~

the contract if immediate delivery can be offered from any other source. The ™ 7ota/

or Partial Failure to Perform the Scope of Services” section in the Terms and

Conditions of Contract will not be applicable in these circumstances.

SPECIFICATIONS AND COPYRIGHT

Specifications
The Respondent should note that, unless notified to the contrary by Transnet or a designated
official by means of an official amendment to the Bid Documents, it is required to tender for the
Services strictly in accordance with the specifications supplied by Transnet.

Copyright
Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service
Provider for the purpose of contract work shall be governed by the Infellectual Property Rights

section in the Terms and Conditions of Contract.

\
BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS !\

Bids submitted by foreign principals may be forwarded by the principals or by its South African
representative or agent to the Secretary of

Transnet according to whichever officer is Spe

quisition Council or to a designated official of
d in the Bid Documents.

In the case of a representative or agent tten proof must be submitted to the effect that such
representative or agent has bee uthorised to act in that capacity by the principal. Failure to

submit such authorisation bysth resentative or agent shall disqualify the Bid.

When legally authorised to p nd submit Bids on behalf of their principals not domiciled in the
Republic of South : %presentetives or agents must compile the Bids in the names of such
m on behalf of the latter.

principals and %
South African re@ Ives or agents of a successful foreign Respondent must when so required enter

into a &QrmM§l contract in the name of their principals and must sign such contract on behalf of the
latter. In every such case a legal Power of Attorney from their principals must be furnished to
Transnet by the South African representative or agents authorising them to enter into and sign

such contract.

Such Power of Attorney must comply with Rule 63 [Authentication of documents executed outside
the Republic for use within the Republic] of the Uniform Rules of Court: Rules regulating
the conduct of the proceedings of the several provincial and local divisions of the Supreme
Court of South Africa.

The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with

Transnet, a certified copy thereof should be furnished.

The Power of Attorney must authorise the South African representative or agent to choose the
domicifium citandi et executandi as provided for in the Terms and Conditions of Contract.
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If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal,
or its South African agent or representative], must notify Transnet in writing

whether, for payment by electronic funds transfer [EFT]:

funds are to be transferred to the credit of the foreign Service Provider's account
at a bank in South Africa, in which case the name and branch of such bank shall be

furnished; or

funds are to be transferred to the credit of its South African agent or representative, in which case

the name and branch of such bank shall be furnished.

CONFLICT WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid Document issued, the

conditions stated in the Bid Document shall prevail.

000000000000
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:
AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules and/or annexures and/or appendices,
including the Work Order(s), specifications for the Serv'\&es and such special conditions as shall
apply to the Agreement, together with the GeneﬁkTender Conditions and any additional
provisions in the associated bid documents tend% the Service Provider [as agreed in writing
between the Parties], which collectively an
Service Provider to Transnet; ~\

Background Intellectual Property m@l Intellectual Property introduced and required by either
Party to give effect to their oﬁ(

licensed to either Party or

ively govern the provision of Services by the

s under the Agreement owned in whole or in part by or

ir affiliates prior to the Commencement Date or developed after the

Commencement Date ise pursuant to the Agreement;

Business Day(s) means ys to Fridays between 07:30 and 16:00, excluding public holidays as

proclaimed in @ rica;
Commencem\ te means [®], notwithstanding the signature date of the Agreement;
<

Confidential Information means any information or other data, whether in written, oral, graphic or in
any other form such as in documents, papers, memoranda, correspondence, notebooks, reports,
drawings, diagrams, discs, articles, samples, test results, prototypes, designs, plans, formulae,
patents, or inventor’s certificates, which a Party discloses or provides to the other Party
[intentionally or unintentionally, or as a result of one Party permitting the representative of the
other Party to visit any of its premises], or which otherwise becomes known to a Party, and which
is not in the public domain and includes, without limiting the generality of the term:

information relating to methods of operation, data and plans of the disclosing Party;
the contents of the Agreement;

private and personal details of employees or clients of the disclosing Party or any other person
where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

any information disclosed by either Party and which is clearly marked as being confidential or

secret;

information relating to the strategic objectives and planning of the disclosing Party relating to its

existing and planned future business activities;
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information relating to the past, present and future research and development of the disclosing
Party;

information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

information contained in the software and associated material and documentation belonging to
the disclosing Party;

technical and scientific information, Know-How and trade secrets of a disclosing Party including

inventions, applications and processes;
Copyright works;
commercial, financial and marketing information;

data concerning architecture, demonstrations, tools and techniques, processes, machinery and

equipment of the disclosing Party; \\

plans, designs, concepts, drawings, functional and tedﬂ*@l requirements and specifications of the
disclosing Party;

information concerning faults or defects | s, equipment, hardware or software or the

incidence of such faults or defe

information concerning the charg and / or costs of the disclosing Party or its authorised

Subcontractors, or thel ods, practices or service performance levels actually

achieved; §

Copyright means the righ@ sions, procedures, methods of operations or mathematical concepts,
computer progra , compilations of data or other material, literary works, musical works,

artistic wor d recordings, broadcasts, program carrying signals, published editions,

photogragh ks, or cinematographic works of the copyright owner to do or to authorise the

-
doing OF ceMain acts specified in respect of the different categories of works;

Default means any breach of the obligations of either Party [including but not limited to fundamental
breach or breach of a fundamental term] or any Default, act, omission, negligence or statement of
either Party, its employees, agents or Subcontractors in connection with or in relation to the
subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed, written,
prepared, assembled, integrated, modified or provided by the Service Provider in relation to the

Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right granted
for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits

and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Page 65 of 87



Standard Terms and Conditions of Contract
Services [January 2014]

Foreground Intellectual Property means all Intellectual Property developed by either Party pursuant

to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all rights
having equivalent or similar effect which may exist anywhere in the world and includes all future

additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual Property
and its exploitation as well as all other Confidential Information generally relating to Transnet’s
field of technology, including technical information, processing or manufacturing techniques,
Designs, specifications, formulae, systems, processes, information concerning materials and

marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business units,

successors-in-title and their assigns;

Party means either one of these Parties; NQ\

Patents mean registered Patents and Patent application ,W the latter have proceeded to grant, and
includes a right granted for any inventions, p or processes in all fields of technology;

Permitted Purpose means any activity or ess to be undertaken or supervised by Personnel or

employees of one Party during rm of the Agreement, for which purpose authorised
tial Information or Intellectual Property is a prerequisite in

disclosure of the other Party’s
order to enable such activity rﬁéss to be accomplished;

Personnel means any pa &ployee, agent, consultant, independent associate or supplier,
Subcontractor and % of such Subcontractor, or other authorised representative of either

N
Purchase Ord&ans official orders issued by an operating division of Transnet to the Service

Providsefokthe provision of Services;

Service(s) means [®], the Service(s) provided to Transnet by the Service Provider, pursuant to the
Work Order(s) in terms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance indicators and
performance standards relating to the Services to be provided by the Service Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the Service
Provider and any third party whereby that third party agrees to provide to the Service Provider the

Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including, but not
limited to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
development tools, methodologies, ideas, methods, processes, concepts and techniques] owned
by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time;
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Third Party Material means software, software development tools, methodologies, ideas, methods,
processes, concepts and techniques owned by, or licensed to a third party and used by the

Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or logo,
or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may be

amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION

Clause headings in the Agreement are included for ease of rick‘ence only and do not form part of the

Agreement for the purposes of interpretation or for other purpose. No provision shall be

construed against or interpreted to the disadv of either Party hereto by reason of such
Party having or being deemed to have struct drafted such provision.

Any term, word, acronym or phrase used in reement, other than those defined under the clause
heading “Definitions” shall be give ain English meaning, and those terms, words, acronyms,
and phrases used in the Agreer@rgl be interpreted in accordance with the generally accepted
meanings accorded theret$

A reference to the singular i oPates a reference to the plural and vice versa.

A reference to natural &ncorporates a reference to legal persons and vice versa.

A reference to a th ender incorporates a reference to the other gender.

N,
NATURE AND SCOPE

The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms of the
relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were fully

incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments to the
Work Order(s), in accordance with procedures set out in clause 0 /Amendment and Change
Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or such
other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term, provision or
condition in the Agreement and/or a Purchase Order, or where the Agreement is silent on the

matter, the term, provision or condition in this Master Agreement shall prevail, unless such term
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or provision or condition in this Master Agreement has been specifically revoked or amended by

mutual written agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the Agreement in
accordance with the timeframe(s) [if any] set out in the relevant schedule, save that the Service
Provider will not be liable under this clause if it is unable to meet such obligation within the time
required as a direct result of any act or omission by Transnet and it has used its best endeavours
to advise Transnet of such act or omission. In the event of such delay, any time deadlines detailed

in the relevant schedule shall be extended by a period equal to the period of that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the Parties,
or constitute or be deemed to constitute the Parties as agents or employees of one another for

any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authorit(\to enter into an agreement in the name

of the other; or give any warranty, representation o ertaking on the other's behalf; or create
any liability against the other or bind the other’s@g’ﬂ any way or for any purpose whatsoever.

WARRANTIES ! O
The Service Provider warrants to Transnet t

@ enter into and to perform the Agreement and that the

duly authorised representatives of the Service Provider;

it has full capacity and authog#
Agreement is executad by

it will discharge its o nS under the Agreement and any annexure, appendix or schedule

hereto m& kill, care and diligence;
it will be solel pOhsible for the payment of remuneration and associated benefits, if any, of its

d for withholding and remitting income tax for its Personne! in conformance
%t ny applicable laws and regulations;

it will procure licences for Transnet in respect of all Third Party Material detailed in the Work
Order(s), and will procure the right for Transnet to take such copies [in whole or in part] of
such Third Party Materials as it may reasonably require for the purposes of back-up for

archiving and disaster recovery; and

the use or possession by Transnet of any Materials will not subject Transnet to any claim for

infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in accordance with
the Service Levels as defined in the relevant schedule. Transnet may at its discretion audit
compliance with the Service Levels, provided that any such audit is carried out with reasonable
prior notice and in a reasonable way so as not to have an adverse effect on the performance of
the Services. Without prejudice to clause 0 below, in the event that the Service Provider fails to
meet the Service Levels, Transnet may claim appropriate service credits or invoke a retention of
Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the Deliverables
they will, if properly used, conform in all material respects with the requirements set out in the
relevant schedule. The Service Provider will at its expense remedy any such non-conformance as

soon as possible but in any event within 30 [thirty] days of notification by Transnet. In the event
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that the Service Provider fails or is unable to remedy such non-conformance within such time-
scale, Transnet will be entitled to employ a third party to do so in place of the Service Provider
and any excess charges or costs incurred by Transnet as a result shall be paid by the Service

Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect by

Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any modification
made by Transnet to the Deliverables, or any part thereof, without the prior approval of the

Service Provider.

The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
clause 0 above, including but not limited to any cost implications or any disruption or delay in the
performance of the Services. The Parties agree that any changes to the Services, including the
charges for the Services or any timetables for delivery of the Services, will be agreed in
accordance with the change control procedure, as S(ift in clause 0 fAmendment and Change
Controf].

The Service Provider warrants that: @l

it has, using the most up-to-date softwar av@le, tested for [and deleted] all commonly known
viruses in the Materials and fo ses known by the Service Provider at the date of the
relevant Work Order; and

at the time of delivery to Tgan the Materials do not contain any trojan horse, worm, logic
bomb, time bomb door, trap door, keys or other harmful components.

The Service Provider, hat, in the event that a virus is found, it will at its own expense use

its best endeavog, &!ssist Transnet in reducing the effect of the virus and, particularly in the

event that zﬁ- uses loss of operational efficiency or loss of data, to assist Transnet to the

same ex~t mitigate such losses and to restore Transnet to its original operating efficiency.
<
The Service Provider undertakes to comply with South Africa’s general privacy protection in terms of

Section 14 of the Bill of Rights in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the event of
a disaster, the impact of such disaster on the ability of the Service Provider to comply with its
obligations under the Agreement will be reduced to the greatest extent possible, and that the
Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider shall
ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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TRANSNET'S OBLIGATIONS

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of

its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in accordance

with clause 0 above.

Subject to clause 0 [Service Provider’s Personnel], Transnet agrees to provide the Service Provider or its
Personnel such access to and use of its facilities as is necessary to allow the Service Provider to

perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER \\

The Service Provider shall:
respond promptly to all complaints and enquirie@ﬂansnet;

inform Transnet immediately of any dispui plaint arising in relation to the provision of the

Services;

conduct its business in a professjp @ nner that will reflect positively upon the Service Provider
and the Service Provider{Segtvices;

keep full records clearlya ing all transactions concluded by the Service Provider relating to
the perform Xéf}he Services and keep such records for at least 5 [five] years from the
date of transaction;

obtain, and% es maintain in full force and effect, any and all licences, permits and the like
& ed under applicable laws for the provision of the Services and the conduct of the
business and activities of the Service Provider;

observe and ensure compliance with all requirements and obligations as set out in the labour and
related legislation of South Africa, including the Occupational Health and Safety Act, 85 of
1993;

comply with all applicable environmental legislation and regulations, and demonstrate sound

environmental policies, management and performance; and

ensure the validity of all renewable certifications, including but not limited to its Tax Clearance
Certificate and B-BBEE Verification Certificate, for the duration of the Agreement. Should
the Service Provider fail to present Transnet with such renewals as they become due,
Transnet shall be entitled, in addition to any other rights and remedies that it may have in
terms of the Agreement, to terminate the Agreement forthwith without any liability and
without prejudice to any claims which Transnet may have for damages against the Service

Provider.
The Service Provider acknowledges and agrees that it shall at all times:
render the Services and perform all its duties with honesty and integrity;

communicate openly and honestly with Transnet and demonstrate a commitment to performing

the Services timeously, efficiently and to the required standards;
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endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and consultants, with

fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 0 — Equality and Diversity];

treat all enquiries from Transnet in connection with the Services with courtesy and respond to all
enquiries promptly and efficiently. Where the Service Provider is unable to comply with the
provisions of this clause, the Service Provider will advise Transnet of the delay and the

reasons therefor and will keep Transnet informed of progress made regarding the enquiry;

when requested by Transnet, provide clear and accurate information regarding the Service
Provider's own policies and procedures, exclud'{\g Know-How and other Confidential

Information, except where a non-disclosure \%ﬁzaking has been entered into between

the Parties; \/

not allow a conflict of interest to develop be jts own interests [or the interests of any of its
other customers] and the interests Xf snet;

not accept or offer, nor allow, in r promote the acceptance or offering of any gratuity,
enticement, incentive or gt could reasonably be regarded as bribery or an attempt to

otherwise exert undug in ce over the recipient;

not mislead Transnet g icers, employees and stakeholders, whether by act or omission;

not otherwise act% ethical manner or do anything which could reascnably be expected to
damag taMish Transnet’s reputation or business image; and

immedia %’Ul‘t to Transnet any unethical, fraudulent or otherwise unlawful conduct of which it

S . ! . s .
“decOmes aware in connection with Transnet or the provision of Services.

B-BBEE AND SOCIO-ECONOMIC OBLIGATIONS
B-BBEE Scorecard

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment Programme
and is strongly of the opinion that all South African business enterprises have an equal
obligation to redress the imbalances of the past. It is also a fundamental requirement of
the RFP that the Service Providerupplier also contributes to the Supplier Development

Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract Manager
or such other designated person details of its B-BBEE status in terms of the latest Codes of
Good Practice issued in terms of the B-BBEE Act and proof thereof at the beginning of
March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event there is:

a change in the Service Provider’s B-BBEE status which is less than what it was at the time

of its appointment including the impact thereof; and
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a corporate or internal restructure or change in control of the Service Provider which has or

likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider undertakes
to provide any B-BBEE data (underlying data relating to the Service Provider which has
been relied upon or utilised by a verification agency or auditor for the purposes of issuing a
verification certificate in respect of the Service Provider B-BBEE status) which Transnet
may request on written notice within 30 (thirty) days of such request. A failure to provide
such data shall constitute a Service Provider Default and may be dealt with in accordance

with the provisions of clause OError! Reference source not found..
In the event there is a change in the Service Provider’s B-BBEE status, then the provisions of
clause OError! Reference source not found. shall apply.
B-BBEE Improvement Plan

Transnet encourages its Service Providers to constantly s\trive to improve their B-BBEE levels. To
this end, the Service Provider undertakes to prol?le Transnet with a B-BBEE Improvement
Plan to indicate the extent to which their KB/

over the contract period, as per Annex =»..... of the RFP.

status will be maintained or improved

The Service Provider shall, for the daiat of the Agreement, comply with the B-BBEE

Improvement Plan.

The terms of the B-BBEE Imprlan and monetary value of the commitments thereunder
shall not (unless othewjs? agreed in writing) be less or less favourable than the
commitments mad&he Service Provider in such B-BBEE Improvement Plan.

Supplier Development ntation Plan
In addition to &plier Development Plan which the Service Provider provided as part of its
bid ice Provider undertakes, as stipulated in the RFP, to provide Transnet with a
é@ier Development Implementation Plan [the Implementation Plan] setting out the
nature, extent and monetary value of the Service Provider's commitments which the
Service Provider shall undertake, as well as mechanisms and procedures to allow for access
to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date

as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

OError! Reference source not found. shall apply.

The Supplier's Implementation Plan shall include, but not be limited to Technology transfer, New
skills development, Job creation, Job preservation, Small business promotion and Rural

integration and regional development.
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The terms of the Implementation Plan’s and the monetary value of the commitments thereunder
shall not (unless otherwise agreed in writing) be less or less favourable than the
commitments made by the Service Provider in the Supplier Development Implementation

Plan.
Green Economy/Carbon Footprint

In addition to the Supplier Development and B-BBEE commitments that the Service Provider
makes, the Service Provider has in its bid provided Transnet with an understanding of the
Service Provider's position with regard to issues such as waste disposal, recycling and
energy conservation.

Reporting

The Service Provider shall monitor, audit, and record in an auditable manner, its own
implementation and compliance with the B-BBEE Improvement Plan and the Supplier
Development Implementation Plan and provide the Contract Manager with such
information as the Contract Manager ma \\reasonably request concerning the
implementation of the B-BBEE Improv @Plan and the Supplier Development
Implementation Plan. é

The Service Provider shall, every 3 (threg) s from the Commencement Date and within 7
(seven) days of the end of t *dar month of that 3 (three) months period, provide
Transnet with a report nitoring purposes only) in respect of each of the
undertakings stipulated iR thjg clause 0.

Transnet, through its Development division, shall, every 6 (six) months from the
Commencem @e, review and verify the Service Provider’s undertakings stipulated in
this clau Xespect to B-BBEE and Supplier Development commitments, based on the
Servi ier's report.

The Se\ Pwvider shall attach adequate proof to enable Transnet to verify compliance with the
B-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the Service
Provider on the findings. The Contract Manager, assisted by the relevant specialist from
Transnet’s Supplier Development division, must report to the Service Provider at the end of
every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
Without prejudice to the Transnet’s rights under the Agreement:

if the Contract Manager and/or Transnet’s Supplier Development specialist reasonably
considers that the Service Provider is not at any time complying with B-BBEE
Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as

to the steps he reasonably considers should be taken by the Service Provider in
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order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;

If such recommendations are not implemented by the Service Provider in accordance with

such recommendations, then the provisions of clause 0; and

Transnet may at any time request a meeting with the Service Provider to consider any non-
compliance reported to it by the Supplier Development specialist of Transnet and/or
the Contract Manager or which otherwise comes to its attention. Both Parties must
attend such a meeting and negotiate in good faith with a view to reach agreement
on the steps or actions that the Service Provider must undertake in order to remedy

that non-compliance.

In the event the Service Provider is found not to have met the B-BBEE and Supplier Development
requirements agreed upon in the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan, and/or is found to be fraudulent in submitting the reports, then
Transnet shall impose a non-compliance pena& provided for in clause 0O below or shall

be entitled to terminate in terms of clauses

an
For the sake of completion of its contractual o y, the Service Provider shall be obliged to
complete all the undertakings made % the B-BBEE Improvement Plan and the Supplier
Development Implementation P, to 6 months before the Termination Date.

e

ny time, to achieve its commitments under and in accordance with

Penalties

Non Compliance Penaltie

If the Service Provider fgs

the B-BBEE X ment Plan and the Supplier Development Implementation Plan (“a

Non Co e”), the Service Provider shall, subject to Clause 0 /Non Compliance

Pem% . pay a Non Compliance penalty ("Non Compliance Penalty”) to Transnet in
f

S

clause 00 below.

such Non Compliance at the applicable rate ("Applicable Rate"), as prescribed in

Non Compliance Penalties shall be calculated as a percentage of the Contract Value and
accrue at the Applicable Rate per month until:

the date on which the Service Provider has remedied such Non Compliance by complying
with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan (as applicable); or if earlier
the Agreement being terminated.
Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties shall

accrue at the following Applicable Rates:

for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
for the second month (or part thereof), a rate of 0.5% (one half a per cent);
for the third month (or part thereof), a rate of 1.0% (one per cent);

for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per cent);

and
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for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a half

per cent).

In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

following Applicable Rates:

for the first month (or part thereof), a rate of 1.0% (one per cent);

for the second month (or part thereof), a rate of 1.5% (one and a half per cent);

for the third month (or part thereof), a rate of 2.0% (two per cent);

for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent); and

for any period of Non Compliance after the fourth month, a rate of 3% (three per cent).
Non Compliance Penalty Cap (for Large Enterprises):

The maximum amount of the Service Provider's liability to pay Non Compliance Penalties under

this clause 0 shall not exceed:

in the case of the Supplier Development Implifntation Plan, 5% (five per cent) of the

Contract Value; and

in the case of the B-BBEE Improvem , 5% (five per cent) of the Contract Value,

(each a Non Compliance Cap)
Applicable Rates of Non Complla Pdnalties (for QSEs and EMEs):

In relation to the Supplier De E nt Implementation Plan, Non Compliance Penalties shall
t

apply annually at thega .5% (one half per cent);

In relation to the B-BB vement Plan, Non Compliance Penalties shall apply annually at the

rate of 0.5% If per cent).
Non Complia Analty Cap (for QSEs and EMEs):

The max@wvwount of the Service Provider's liability to pay Non Compliance Penalties under
Mislause 0 shall not exceed:

in the case of the Supplier Development Implementation Plan, 1.5% (one and a half per cent) of
the Contract Value; and

in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the Contract
Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate:

If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance Penalty
Certificate on the last day of each month during such Non Compliance indicating the Non

Compliance Penalties which have accrued during that period.

A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it relates.
If the Service Provider disputes any of the amounts set out in a Non Compliance Penalty
Certificate:

the dispute shall be resolved in accordance with the provisions of the Agreement; and

if pursuant to that referral, it is determined that the Service Provider owes any amount to
Transnet pursuant to the Non Compliance Penalty Certificate, then the Service

Provider shall pay such amount to Transnet within 10 (ten) Business Days of the
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determination made pursuant to such determination and an accompanying valid Tax

Invoice.
Payment of Non Compliance Penalties:

Subject to Clause 0, the Service Provider shall pay the Non Compliance Penalty indicated in the
Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing a
valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be

carried forward to the next period.

The Service Provider shall pay the amount due within 10 (ten) days after receipt of a valid Tax
Invoice from Transnet, failing which Transnet shall, without prejudice to any other rights of
Transnet under the Agreement, be entitled to call for payment which may be in any form
Transnet deems reasonable and/or appropriate.

Should the Service Provider fail to pay any Non Comﬂg\ie Penalties within the time indicated in

above (as applicable), Transnet shall be ;»{Ie/ o deduct the amount not paid by the

Service Provider from the account of tgi e Provider in the ensuing month.

The Non Compliance Penalties set forth !(n Clause 0 are stated exclusive of VAT. Any VAT

payable on Non Compliance Pegrajtids will be for the account of the Service Provider.

FEES AND EXPENSES < Ol

In consideration of the provisi@the Services, Transnet will pay to the Service Provider the Fees

detailed in the reIevz@ ule or Work Order.
Transnet will not be in q@ r materials used in the provision of the Services save for those materials

[if any] setﬁ@e Work Order and accepted by Transnet or in any relevant Work Order [which
t

will be i o Transhet at cost].

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service Provider all
reasonable and proper expenses incurred directly and solely in connection with the provision of

the Services, provided that all such expenses:

are agreed by Transnet in advance;

are incurred in accordance with Transnet’s standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and accommodation
costs, will provide the detail for each of the Personnel carrying out the Services and incurring the

expenses, and the Tax Invoice will, where appropriate, include VAT as a separate item.

INVOICING AND PAYMENT

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work Order,

subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed Tax
Invoice together with the supporting documentation as specified in the Work Order appended

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
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valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 0 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable at the

applicable rate.

Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices shall be
submitted together with a month-end statement. Payment against such month-end statement
shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of the
statement together with all valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with this clause 0, the Service Provider shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment until the outstanding amount is paid.

FEE ADJUSTMENTS \\
Fees for Services rendered in terms of the Agreement sha|l be ™ \bject to review as indicated in the Work
Order(s) annexed hereto from time to time, K/
No less than 2 [two] months prior to any prop@ Fee adjustment, the Parties shall commence

negotiations for Fees for the next peri s otherwise indicated and appended hereto.

Should Transnet and the Service Provide@ reach an agreement on Fees for the successive period,
either Party shall be entitled to\sub
0 of this Master Agreemen ispute Resolution].

It this matter to dispute resolution in accordance with clause

INTELLECTUAL PROPERTY RI
Title to Confidentia@: mation
Transne retain all right, title and interest in and to its Confidential Information and
-~
“Bac

claim of any nature in and to the Confidential Information and Background Intellectual

round Intellectual Property and the Service Provider acknowledges that it has no

Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive licence to
use Transnet’s Background Intellectual Property only for the Permitted Purpose. This

license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
use the Service Provider’s Background Intellectual Property for the Permitted Purpose. This
licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider’s Background Intellectual
Property on terms which shall be bona fide negotiated between the Parties for the purpose
of commercially exploiting the Foreground Intellectual Property, to the extent that such
access is required.

Title to Intellectual Property

All right, title and interest in and to Foreground Intellectual Property prepared, conceived or

developed by the Service Provider, its researchers, agents and employees shall vest in
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Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person to do so.

Transnet shall be entitled to seek protection in respect of the Foreground Intellectual Property
anywhere in the world as it shall decide in its own absolute discretion and the Service
Provider shall reasonably assist Transnet in attaining and maintaining protection of the

Foreground Intellectual Property.

Where the Foreground Intellectual Property was created by the Service Provider or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the fiy\cial support of the prosecution or

maintenance of any such protection, Transne Il notify the Service Provider who shall

have the right of first refusal to file @NOMinue prosecution or maintain any such

applications and to maintain any @ ion issuing on the Foreground Intellectual

Property. ~\

No consideration shall be paid by, net to the Service Provider for the assignment of any
Foreground Intellectual Rfop from the Service Provider to Transnet, over and above the
sums payable in t of the Agreement. The Service Provider undertakes to sign all
documents an I things as may be necessary to effect, record and perfect the
assignmen$ oreground Intellectual Property to Transnhet.

Subject to anyRy# ontrary contained in the Agreement and/or the prior written consent of
Tr hich consent shall not be unreasonably be withheld or delayed], the Service

SroWler shall under no circumstances be entitled as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements
Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information
The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential

Information, and shall promptly notify Transnet of the information if it becomes aware of any
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party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
Unauthorised Use of Intellectual Property

The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

It shall be within the sole and absolute discretion of Transnet to determine what steps shall be
taken against the infringer and the Service Provider shall co-operate fully with Transnet, at
Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end.

The Service Provider shall cooperate to provide Transnet promptly with all relevant ascertainable
facts. \

If proceedings are commenced by Transnet alon @et shall be responsible for all expenses
but shall be entitled to all damages awards arising out of such proceedings. If
proceedings are commenced by pot rties, both Parties will be responsible for the
expenses and both Parties S’Qﬁ

proceedings. O

SERVICE PROVIDER'S PERSONNEL@
Il

entitled to damages or other awards arising out of

The Service Provider’s Perso S be regarded at all times as employees, agents or Subcontractors of
the Service ProvideNaMg no relationship of employer and employee shall arise between Transnet

and any Se Provider Personnel under any circumstances regardless of the degree of
Supervisi ay be exercised over the Personnel by Transnet.
~

The Service Provid®r warrants that all its Personnel will be entitled to work in South Africa or any other

country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made known
to the Service Provider by Transnet concerning conduct at any Transnet premises or any other
premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on behalf
of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service

Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its Personnel
assigned to perform the Services. If any re-assignment by the Service Provider of those Personnel

is necessary, or if Transnet advises that any such Personnel assigned are in any respect
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unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

LIMITATION OF LIABILITY
Neither Party excludes or limits liability to the other Party for:
death or personal injury due to negligence; or
fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for damage
to any Transnet property [whether tangible or intangible] or any other loss, costs or damage
suffered by Transnet to the extent that it results from any act of or omission by the Service
Provider or its Personnel in connection with the Agreement. The Service Provider’s liability arising
out of this clause 0 shall be limited to a maximu v\nount payable in respect of any one
occurrence or a series of related occurrences in a s'n\g:%galendar year, such amount to be agreed

in writing by the Parties.

Subject always to clauses 0 and 0 above, the Iiabili@either the Service Provider or Transnet under or

in connection with the Agreement, w for negligence, misrepresentation, breach of contract

or otherwise, for direct loss or d arising out of each Default or series of related Defaults
shall not exceed 100% [one hufidr er cent] of the Fees paid under the schedule or Work Order

to which the Default(s) relgtey.

Subject to clause 0 above, s@as provided in clauses 0 and 0 above, in no event shall either Party
be liable to the& or indirect or consequential loss or damage or including indirect or
consequential profits, business, revenue, goodwill or anticipated savings of an indirect

amage incurred by the other Party as a result of third party claims.

~
If for any reason the exclusion of liability in clause 0 above is void or unenforceable, either Party’s total

liability for all loss or damage under the Agreement shall be as provided in clause 0 above.

Nothing in this clause 0 shall be taken as limiting the liability of the Service Provider in respect of clause 0
[Intellectual Property Rights] or clause 0 [Confidentiality].

INSURANCES

Without limiting the liability of the Service Provider under the Agreement, the Service Provider shall take
out insurance in respect of all risks for which it is prudent for the Service Provider to insure
against, including any liability it may have as a result of its activities under the Agreement for
theft, destruction, death or injury to any person and damage to property. The level of insurance
will be kept under review by Transnet, on an annual basis, to ensure its adequacy, provided that
any variation to the level of such insurance shall be entirely at the discretion of the Service

Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

Subject to clause 0 below, if the Service Provider fails to effect adequate insurance under this clause 0, it

shall notify Transnet in writing as soon as it becomes aware of the reduction or inadequate cover
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and Transnet may arrange or purchase such insurance. The Service Provider shall promptly
reimburse Transnet for any premiums paid provided such insurance protects the Service Provider’s
liability. Transnet assumes no responsibility for such insurance being adequate to protect all of the

Service Provider’s liability.

In the event that the Service Provider receives written notice from its insurers advising of the termination
of its insurance cover referred to in clause 0 above or if the insurance ceases to be available upon
commercially reasonable terms, the Service Provider shall immediately notify Transnet in writing
of such termination and/or unavailability, whereafter either the Service Provider or Transnet may
terminate the Agreement on giving the other Party not less than 30 [thirty] days prior written
notice to that effect.

CONFIDENTIALITY
The Parties hereby undertake the following, with regard to Confidential Information:

not to divulge or disclose to any person whomsoever ir\vny form or manner whatsoever, either
directly or indirectly, any Confidential Inform&edg of the other, without the prior written
consent of such other Party, other than$ lled upon to do so in accordance with a

b

statute, or by a court having jurisdict@
authority or official, in which gvdnt the Party concerned shall do what is reasonably

y any other duly authorised and empowered

possible to inform the other ch’a demand and each shall assist the other in seeking
appropriate relief or t?'(} uting of a defensive action to protect the Confidential

Information concern

not to use, exploit, pe use of, directly or indirectly, or in any other manner whatsoever

not to&k&any notes, sketches, drawings, photographs or copies of any kind of any part of the
disclosed Confidential Information, without the prior written consent of such other Party,
except when reasonably necessary for the purpose of the Agreement, in which case such

copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party exercises

in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any other
party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their control, any

public statements or issue press releases or disclose Confidential Information with regard
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to any matter related to the Agreement, unless written authorisation to do so has first

been obtained from the Party first disclosing such information;

each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

each Party shall notify the other Party of the name of each person or entity to whom any

Confidential Information has been disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential Information
shall observe and perform all of the covenants t ¥’arty has accepted in the Agreement as

if such person or entity has signed the Agr;em . The Party disclosing the Confidential

Information shall be responsible for any of the provisions of the Agreement by the

person or entity; and

each Party may by written notice t ther Party specify which of the Party’s employees,

officers or agents are requir ign a non-disclosure undertaking.
The duties and obligations with regard ngfidential Information in this clause 0 shall not apply where:

a Party can demonstra such information is already in the public domain or becomes
available to tb% ic through no breach of the Agreement by that Party, or its Personnel;

or
was rightfu\%%’arty’s possession prior to receipt from the other Party, as proven by the first-
S,Qo d Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a breach of a
duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

This clause O shall survive termination for any reason of the Agreement and shall remain in force and
effect from the Commencement Date of the Agreement and 5 [five] years after the termination of
the Agreement. Upon termination of the Agreement, all documentation furnished to the Service
Provider by Transnet pursuant to the Agreement shall be returned to Transnhet including, without
limitation all corporate identity equipment including dyes, blocks, labels, advertising matter,
printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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TERM AND TERMINATION

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®] and the
duration shall be for a [®] [[®]] year period, expiring on [®], unless:

the Agreement is terminated by either Party in accordance with the provisions incorporated herein
or in any schedules or annexures appended hereto, or otherwise in accordance with law or
equity; or

the Agreement is extended at Transnet’s option for a further period to be agreed by the Parties.

Either Party may terminate the Agreement forthwith by notice in writing to the other Party where the
other Party has committed a material Default and, where such Default is capable of remedy, has
failed to remedy such Default within 30 [thirty] days of receiving notice specifying the Default and
requiring its remedy.

Either Party may terminate the Agreement forthwith by notice in writing to the other Party when the
other Party is unable to pay its debts as they fall due or obmmits any act or omission which would
be an act of insolvency in terms of the Insolvency ActT2%.0f 1936 [as may be amended from time
to time], or if any action, application or proceedi de with regard to it for:

a voluntary arrangement or composition or rruction of its debts;

its winding-up or dissolution; “\

the appointment of a liquidator, trceiver, administrative receiver or similar officer; or
any similar action, applicatiog o eeding in any jurisdiction to which it is subject.

Transnet may terminate the nt at any time within 2 [two] months of becoming aware of a

change of control ervice Provider by notice in writing to the Service Provider. For the
purposes of thi e “control” means the right to direct the affairs of a company whether by

ownership , membership of the board of directors, agreement or otherwise.

Transnet may@angel any schedule or Work Order hereto at any time on giving the Service Provider 30
[thirty] days' written notice.

Notwithstanding this clause 0, either Party may cancel the Agreement without cause by giving 30 [thirty]
days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

Termination in accordance with clause 0 /Term and Termination] shall not prejudice or affect any right of
action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver up, and
procure that its Personnel will immediately deliver up to Transnet, all Deliverables and property
belonging to Transnet [or, in the event of termination of a Work Order, such as is relevant to that
Work Order] which may be in the possession of, or under the control of the Service Provider, and
certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 0 above are in electronic

form and contained on non-detachable storage devices, the Service Provider will provide Transnet
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with unencrypted copies of the same on magnetic media and will irretrievably destroy and delete

copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 0 [7erm and
Termination], or in the event that a Work Order is terminated by Transnet under clause 0 /7Term
and Termination], Transnet will pay to the Service Provider all outstanding Fees [apportioned on a
pro rata basis] relating to the work undertaken by the Service Provider up until the date of such
termination. Transnet will also pay the costs of any goods and materials ordered by the Service
Provider in relation to the such work for which the Service Provider has paid or is legally obliged to
pay, in which case, on delivery of such goods or materials, the Service Provider will promptly

deliver such goods and materials to Transnet or as it may direct.

The provisions of clauses 0 /Definitions], O [Warranties], O [Intellectual Property Rights], O [Limitation of
Liability], 0 [Confidentiality], O [Consequence of Termination], 0 [Dispute Resolution] and 0

[Governing Law] shall survive termination or expiry of the Agreement.

If either Party [the Defaulting Party] commits a material br Qh of the Agreement and fails to remedy
such breach within 30 [thirty] Business Days of wri %tlce thereof, the other Party [hereinafter
the Aggrieved Party], shall be entitled, in ad% any other rights and remedies that it may
have in terms of the Agreement, to termln’ A
without prejudice to any claims which Aggrieved Party may have for damages against the

greement forthwith without any liability and

Defaulting Party. O
Should: <
the Service Provider effe ttempt to effect a compromise or composition with its creditors; or

either Party be pro a y or finally liquidated or placed under judicial management, whether

provision ally, or

either Pa or threaten to cease to carry on its normal line of business or default or

to default in the payment of its liabilities generally, or commit any act or omission

h|c would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of force majeure.

Each Party will take all reasonable steps by whatever lawful means that are available, to resume full
performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such madifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate

the Agreement with immediate notice.

EQUALITY AND DIVERSITY

The Service Provider will not victimise, harass or discriminate against any employee of either Party to the
Agreement or any applicant for employment with eithQ‘ Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual od&ation or part-time status. This provision
applies, but is not limited to employment, u;@gy work environment, demotion, transfer,
recruitment, recruitment advertising, termina@ employment, rates of pay or other forms of

compensation and selection for training.

Both Parties to the Agreement undertake t ey will not, and shall procure that its employees, agents
and Subcontractors will not bre applicable discrimination legislation and any amendments
and re-enactments thereof$

NON-WAIVER Q/
Failure or neglect by @ , at any time, to enforce any of the provisions of the Agreement, shall

not, in any @ be construed to be a waiver of any of that Party's rights in that regard and in
terms q A¥reement.
&

Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement, the
Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such

dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the dispute to
AFSA and notify the other Party accordingly, which proceedings shall be held in Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or arbitrators
appointed by AFSA.
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This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof, and
neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim at

any such proceedings that it is not bound by this clause O.

This clause 0 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 0 shall not preclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed hereafter,
as their respective addresses for giving or sending any notice provided for or required in terms of
the Agreement, provided that either Party shall be entitled to substitute such other address or

facsimile number, as may be, by written notice to the other:

Transnet !\\
For legal notices: %/
O x No. [@]
Q\ Attention: Legal Counsel

[e]

(JO Fax No. [®]

& Attention: [®]
The Service Prq@b

For IQ%!ces: [®]
S

Fax No. [e]

For commercial matters:

Attention: [e]
For commercial matters: [e]
Fax No. [®]

Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by facsimile.
Any notice shall be deemed to have been given:
if hand delivered, on the day of delivery; or
if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation printout,
provided that such notice shall be confirmed by prepaid registered post on the date of
dispatch of such fax, or, should no postal facilities be available on that date, on the next
Business Day.
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WHOLE AND ONLY AGREEMENT
The Parties hereby confirm that the Agreement constitutes the whole and only agreement between them
with regard to the subject matter of the Agreement.

The Parties hereby confirm that the Agreement replaces all other agreements which exist or may have
existed in any form whatever between them, with regard to the subject matter dealt with in the

Agreement, including any annexures, appendices, schedules or Work Order(s) appended hereto.

AMENDMENT AND CHANGE CONTROL

Any requirement for an amendment or change to the Agreement or to a Work Order shall only be valid if
it is in writing, signed by both Parties and added to the Agreement as an addendum hereto.

In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree any

proposed changes using the dispute resolution procedures in clause 0 /Dispute Resolution).

GOVERNING LAW
The Agreement is exclusively governed by and construed in ordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the cou@he Republic of South Africa.

/

Change of Law

In the Agreement, unless the conte erwise requires, references to a statutory provision
include references to that statut vision as from time to time amended, extended or re-
enacted and any regulations rq( der it, provided that in the event that the amendment,
extension or re-enactment any statutory provision or introduction of any new statutory
provision has a materj &ct on the obligations of either Party, the Parties will negotiate in
good faith to ag& amendments to the Agreement as may be appropriate in the
circumstances in a reasonable period of time, the Service Provider and Transnet cannot
reach agre n the nature of the changes required or on modification of Fees, Deliverables,
warrarffeSXor other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 0 /Dispute Resolution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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