TRANSNET
TRANSNET FREIGHT RAIL a division of

TRANSNET SOCLTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No CRAC- ESS-9824 4

FOR THE SUPPLY OF BEVERAGES PACKS AT THE ESSELEN PARK CAI\&N “AN
AS AND WHEN"” REQUIRED BASIS FOR A DURATION OF 24 M

FOR DELIVERY TO: ESSELLEN PARK CAMPUS O

ISSUE DATE: 21 JANUARY 2013 4

CLOSING DATE: 05 FEBRUARY

CLOSING TIME: 10:00

OPTION DATE: RC 13
FOR DIRECTIONS ONTACT: ANNALIEN 011 929 1349/1291
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Section 1
NOTICE TO BIDDERS

Quotations which must be detailed in Section 2 of this RFQ are to be submitted as follows:

METHOD: post and/or courier
CLOSING VENUE: courier and/or tender box at physical address
1 Responses to RFQ

Responses to this RFQ [Quotations] must not include documents or reference relatin @any other

quotation or proposal. Any additional conditions must be embodied in an accompanyi r.

Broad-Based Black Economic Empowerment [B-BBEE] V

Transnet fully endorses and supports the Government’s Broad-Basee omic Empowerment
Programme and it would therefore prefer to do business with local @
same values. Transnet will accordingly allow a “preference” inlaccordan€e with the 10%/20% preference
system, as per the Preferential Procurement Policy Fra (o} 5 of 2000 [as amended], to companies
who provide a B-BBEE Accreditation CertiﬁcateQrocurement transactions will be evaluated

accordingly.

enterprises who share these

In compliance with the Government Gazette 12, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE¢Accreditation Certificates must be issued by:

a) Verification Agengies\accredited by the South African National Accreditation System

rs approved by the Independent Regulatory Board of Auditors [IRBA], in
ith the approval granted by the Department of Trade and Industry.
EnterpiiSes will be ¥ated by such agencies based on the following:

ar terprises [i.e. annual turnover greater than R35 million]:

o Rating level based on all seven elements of the B-BBEE scorecard

d) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35 million]:

. Rating based on any four of the elements of the B-BBEE scorecard
e) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:
o  Automatic rating of Level 4 B-BBEE irrespective of race or ownership

. Black ownership greater than 50% or Black Women ownership greater than 50% automatically
qualify as Level 3 B-BBEE

EME’s should only provide documentary proof of annual turnover [i.e. audited financials] plus proof

of Black ownership if Black ownership is greater than 50% [fifty per cent] or Black women

ownership is greater than 30% [thirty per cent].

[Refer Section 4, Vendor Application Form, for Returnable Documents required]
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3

Communication

a) Respondents are warned that a response will be liable for disqualification should any attempt be
made by a Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet
in respect of this RFQ between the closing date and the date of the award of the business.

b) A Respondent may, however, before the closing date and time, direct any enquiries relating

to the RFQ to the following Transnet employee:

For Commercial Contact:

Name: Muifha AP
Tel No: 011 584 0808
| I WY
Email: Azwifaneli.muifha@transnet.net
For Technical Contact:
Name: Venter A V
Tel No: 011 929 1349/1291 %
Email: Azwifaneli.muifha@transnet.net O
Quotations are requested from interest ondents to supply the above-mentioned

requirement to TRANSNET FREIGHT RAl

On or after 21/01/2013 the RFQ doctiments may be inspected at, and are obtainable from the
office of TRANSNET Freight Rail Ten dvice Centre, Ground Floor, Inyanda 1, 21 Wellington
Road, and Parktown.

A non-refundable ten ee
(listed below).

Payment is to b e'to Trdnsnet Freight Rail, Standard Bank Account number 203158598, Branch code
004805. The dep@sit Slip Must reflect the tender number RFQ CRAC-ESS-9824 and the Company Name.
Receipt/ résented prior to collection of the tender/s.

50.00 (inclusive of Vat) is applicable per tender

ount is not refundable.

specific queries, please contact the TFR representative below.

c) Respondents may also, at any time after the closing date of the RFQ, communicate with the
Secretary of the Transnet Acquisition Council on any matter relating to its RFQ response:

Telephone 011 544 9486
Facsimile 011 774 9602

Email prudence.nkabinde@transnet.net

TAX CLEARANCE

The Respondent’s valid Tax Clearance Certificate or letter of good standing from SARS must accompany
the Quotation.

VAT Registration

The valid VAT registration number must be stated here: [for all companies

with a turnover of more than R1 million per annumy].
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11

12

13

Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable state and

local laws and regulations.

Returnable Documents

Failure to return all returnable documents as indicated in paragraph 20 below and elsewhere in this RFQ

document may lead to disqualification of a bid.

Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date angqime.

Pricing

All prices must be quoted in South African Rand on a fixed price basis. V

Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be consider:

Negotiations

Transnet reserves the right to undertake post-bid n ns wigh selected Respondents or any number
of short-listed Respondents. O

Binding Offer

Any Quotation furnished pursuant to this est shall be deemed to be an offer. Any exceptions to this

statement must be clearly and ifically indicated.

Disclaimers

Transnet is not ¢ x 0 any course of action as a result of its issuance of this RFQ and/or its receipt
ponse to it. Please note that Transnet reserves the right to:
FQ’s goods / service(s) and request Respondents to re-bid on any changes;

y Quotation which does not conform to instructions and specifications which are detailed

e disqualify Quotations submitted after the stated submission deadline;

o not necessarily accept the lowest priced Quotation;

o reject all Quotations, if it so decides;

e place an order in connection with this Quotation at any time after the RFQ’s closing date;

o award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;
e split the award of the order/s between more than one Supplier; or

e make no award at all.

Only in cases when the Respondent submits a sample(s) of the goods / products / material quoted for,
the sample(s) must be endorsed with the RFQ (CRAC- ESS-9824) to the above description and forwarded
on or before (05-02-2012) the deadline date to the following addresses: TRANSNET Freight Rail Tender

Advice Centre, Ground Floor, Inyanda 1, 21 Wellington Road, and Parktown.
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14  EVALUATION CRITERIA

15 TRANSNET WILL UTILISE THE FOLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING A SUPPLIER, IF SO REQUIRED:

COMMERCIAL CRITERIA
Competitive pricing

B-BBEE

B-BBEE Certified and Scorecard

N

\%

16 VALIDITY PERIOD Q
Transnet desires a validity period of 30 [thirty] days from the closing'date of this RFQ. It should be noted

tations may be rejected for that reason.

FURTHER RECOGNITION

Black ownership

that Respondents may offer an earlier validity period, b
Should Respondents be unable to comply with this @m peri
stated hereunder:

This RFQ is valid until [State alternative validity period/date].

, an alternative validity period must be

17  Banking Details

BANK: (A
BRANCH NAME / CODE;

ACCOUNT HOLDER:
ACCOUNT NUMB

18 Com y Registration

».@‘

Registered name of company / C.C.

at mber of company / C.C.

19 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES | nO |
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Returnable Documents
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Respondents are required to submit the following returnable documents with their responses [see tick].

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent:

Section 1 — Notice to Bidders

Section 2 — Quotation Form

Section 3 — Conditions of Contract, Form ST&C

Proof of annual turnover {EMEs]

Section 1 clause 2

Proof of Black ownership [Black-owned EMEs]

Section 1 clause 2

Section 4 — Vendor Application Form

Original cancelled cheque or bank verification of banking
details

Certified copies of IDs of shareholder/directors/members
[as applicable]

Certified copy of Certificate of Incorporation [CM29/CM9
name change]

Certified copy of share certificates [CK1/CK2 if CC]

Company letterhead

Original current Tax Clearance Certificate
Certified copy of VAT Registration Certlf

Certified copy of Company Registr. ». g
Valid current B-BBEE Accred| tion'€ertificate [Large

Enterprises and QSEs]

DS I N S IS I

<

<L IRk <
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Section 2
QUOTATION FORM

I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [Section 3
hereof]; and

any other standard or special conditions mentioned and/or embodied in this Request fi PbJotation.

ith Transnet’s

I/We accept that unless Transnet should otherwise decide and so inform me/us, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondence], WN

acceptance thereof shall constitute a binding contract between Transnet.an

to deliver the said goods/service/s within the delivery lea quoted, Transnet may, without prejudice
to any other legal remedy which it may have, can order’and recover from me/us any expenses

incurred by Transnet in calling for Quotations @ or having to accept any less favourable offer.

N

\

I/We further agree that if, after I/we have been notified of thlaccep of my/our Quotation, I/we fail

Page 7 of 21
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Price Schedule
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I/We quote as follows for the goods required, on a “delivered nominated destination” basis, excluding VAT: [for

services, attach a scope of work & pricing schedule]

SCOPE OF WORK

1.1 Accommodation Areas

Bedrooms

1.2 Special Requirements

o All amenities must be environment friendly and must contain any animals derivatives
¢ The ingredients of the contents must be displayed on the front of the bottle.
e The Range must be displayed on the front of the bottle

NB SAMPLE WILL BE PRIOR DELIVER

. . . . Total
 Item escription of Goods [ Unitofy Price
%%Nc% é Deicript f Good. | Meastire! T
1 BEVERAGES
1.1 Coffee
1.2 Cremora
1.3 Envelope Five Roses Tea
1.4 Tea Whitener
1.5 Sugar \\
2. AMENITIES
2.1 Shampoo 6000
6000
6000
6000
100
4000

TOTAL
VAT
CONTRACT VALUE

Delivery Lead-Time from date of purchase order:

[days/weeks]
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier shall be obliged to adhere to the Standard Terms and Conditions for the Supply of
Goods and Services to Transnet as expressed hereunder. Should the Respondent find any
condition(s) unacceptable, it should indicate which condition(s) is/are unacceptable and offer an
alternative(s). Please note that any alternative offered will be compared with and measured

against acceptance of the provisions of this RFQ or alternatives offered by other Respondents.

1 SOLE AGREEMENT
Unless otherwise agreed in writing, these terms [Terms and each Term] and Transnet’s p ﬂ‘a‘se order(s)
[Order or Orders] represent the only conditions upon which Transnet SOC Ltd [ et] procures
goods or services specified in the Order [collectively, the Products] from the persQn to whonthe Order is
addressed [the Supplier]. Transnet does not accept any other conditions which Mer may specify,
unless otherwise agreed to by Transnet in writing. In the event of any i ency between these Terms
and any Order, these Terms shall take precedence.

2 CONFORMITY WITH ORDER
Products shall conform strictly with the Order. The

shall*hot vary the quantities specified and/or
the specification, if any, stipulated in the Order, the prior written consent of Transnet. The Supplier

warrants that the Products shall be fit for t and of satisfactory quality.

3  DELIVERY AND TITLE
3.1  The delivery dates and a s are those in the Order. Time shall be of the essence in respect of

the Supplier’s obli der the Order.

3.2 The Suppli ill

outside, its contl

xcused for delay in delivery or performance except due to circumstances

nd then only subject to the Supplier having notified Transnet in writing on

ming re of such circumstances. Transnet may terminate an Order, in whole or in part,
urring any liability to the Supplier if such a delay becomes, in Transnet’s absolute

, significant.

Risk of loss or damage to Products shall pass to Transnet on delivery, and title shall pass to
Transnet when payment to the Supplier for the Products has been effected.

3.4 If on delivery, the Products do not conform to the Order, Transnet may reject the Products and the
Supplier shall promptly rectify any defects or in Transnet’s opinion, supply appropriate replacement
Products at the Supplier's expense within the specified delivery times, without any liability due by
Transnet. Products shall be subject to such testing and/or inspection as Transnet may consider

necessary.

4  PRICE AND PAYMENT
4.1  Prices specified in an Order cannot be increased. Payment for the Products shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end statement from the Supplier. Tax Invoices plus supporting documentation shall be

posted to the address shown in the Order.
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4.2 Payment of the Supplier's Tax Invoice(s) will be made by Transnet in the South African currency
and on the terms stated in the Order, the standard payment terms being 30 [thirty] days from date
of receipt by Transnet of a month-end statement, unless otherwise agreed to in writing. Transnet
shall arrange for payment of such Tax Invoices and any pre-authorised additional expenses
incurred, provided that the authorised expenses are supported by acceptable documentary proof of
expenditure incurred [where this is available]. Any amounts due in terms of these Terms shall be

paid to the Supplier, taking into account any deduction or set-off and bank charges.

5 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products or any written material provided to Transnet*elating to any
Products or pursuant to an Order being a violation or infringement of anyythird party’s contractual,
industrial, commercial or intellectual property rights including but not limited,to\any’patent, registered
design, design right, trade mark, copyright or service mark on any application thereof, the Supplier hereby
indemnifies Transnet against and hold it harmless from any, and\all logses, liabilities, costs, claims,
damages and expenses [including any legal fees] arising directlylor indirectly from such allegation or claim
provided that this indemnity shall not apply where thesélfegatiomyor claim arises solely as a result of the

Supplier following a design or process originated and futmiéhed by Transnet. The Supplier shall either
a) procure for Transnet the right to continuetusing the infringing Products; or
b) modify or replace the Products so that they become non-infringing,

provided that in both cases ffie, Pioducts shall continue to meet Transnet’s requirements and any
specifications stipulated jp» th&Okder.“Should neither option be possible, the Supplier may remove, with
Transnet’s prior writtenicomSent, such Products and will pay to Transnet a sum equivalent to the purchase
price. If Transnet refusesgto give such consent, the Supplier shall have no liability in respect of any
continued use Bfthalinfringing Products after Supplier's prior written request to remove the same.

6 PROPRIETARY INFORMATION
AllNirfformation which Transnet has divulged or may divulge to the Supplier and any information relating to
Transhet's business which may have come into the Supplier’s possession whilst carrying out an Order, and
the existence of the Order, shall be treated by the Supplier as confidential information and shall not,
without Transnet’s prior written consent, be disclosed to any third party, or be used or copied for any
purposes other than to perform the Order. This clause does not apply to information which is public
knowledge or available from other sources other than by breach of this Term. Upon request by Transnet,
the Supplier shall return all materials issued pursuant to the Order and, pending this, shall protect
Transnet’s rights in any such materials. Such confidential information shall at all material times be the

property of Transnet.

7 DEVELOPMENT WORK IN THE PRODUCTION OF PRODUCTS
If the production or provision of any Products involves research and/or development which is wholly or
partly funded by Transnet, then all intellectual property or other rights as a result thereof shall be the

property of Transnet on creation.
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8 PUBLICITY
The Supplier shall not name Transnet or use its trademarks, service marks [whether registered or not] or

Products in connection with any publicity without Transnet’s prior written consent.

9  AFTER SALES SERVICE
The Supplier shall provide replacement parts necessary to ensure the uninterrupted operation of the
Products supplied for the duration of the warranty period, from delivery of any particular item of the
Products and if requested by Transnet shall make these parts available to a third party maintainer of
Transnet’s choice at the same price as if the parts had been supplied to Transnet. The Supplier undertakes
to provide a maintenance service for Products, should Transnet so request, on terms to be agreed. If the

Order so indicates, the Supplier will provide a warranty service for the Products at a level t ‘Qgreed with

Transnet.

10 TERMINATION OF ORDER V
Transnet may cancel an Order in whole or in part at any time upon at lea ] days’ written notice
to the Supplier, or when there is a change in control of the Supplie lier commits any serious

breach or any repeated or continued material breach of its obligation these Terms and/or Order or

shall have been guilty of conduct tending to bring itself i repute, on written notice to the Supplier

when such work on the Order shall stop. Transnet y the®Supplier a fair and reasonable price for

justified work in progress, where such price refl those costs not otherwise recoverable by the

Supplier, at the time of termination, and the Su hall give Transnet full assistance to check the extent

of such work in progress. Payment of such pri all be in full and final satisfaction of any claims arising

out of such termination and upon Such p the Supplier shall deliver to Transnet all work, including

any materials, completed or in . The sum payable to the Supplier under this clause will not in any

event exceed the total afmou at would have been payable to the Supplier had the Order not been

terminated. In th of termination the Supplier must submit all claims within 2 [two] months of
termination after whichitime claims will only be met in what Transnet considers exceptional circumstances.
If the Prodlcts ot provided in accordance with an Order, the Order shall be deemed terminated and

the shall compensate Transnet for any costs incurred in obtaining substitute Products or any

due to the failure or delay in the delivery.

CCESS

he Supplier shall be liable for the acts, omissions and defaults of its personnel or agents who, for the
purposes of the Order, shall be treated as if they are the Supplier's employees. The Supplier shall ensure
that any such personnel or agents, whilst on Transnet’s premises, shall comply with Transnet’s health and

safety, security and system security rules and procedures as and where required.

12 WARRANTY
The Supplier warrants that it is competent to supply the Products in accordance with these Terms to the
reasonable satisfaction of Transnet and that all Products delivered under the Order: (a) conform and
comply in all relevant legislation, standards, directives and orders related to /finter alig] the supply,
manufacture and use of the Products in force at the time of delivery, and to any specifications referred to
in the Order; (b) will not cause any deterioration in the functionality of any Transnet equipment; and (c) do
not infringe any third party rights of any kind. The Supplier hereby indemnifies Transnet against all losses,
liabilities, costs, claims, damages, expenses and awards of any kinds incurred or made against Transnet in

connection with any breach of this warranty.
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14

15

16

17

18

INSOLVENCY

If the Supplier shall have a receiver, manager, administrator, liquidator or like person appointed over all or
any part of its assets or if the Supplier compounds with its creditors or passes a resolution for the writing
up or administration of the Supplier, Transnet is at liberty to terminate the Order or Orders forthwith, or at

its option, to seek performance by any such appointed person.

ASSIGNMENT
The Supplier shall not assign its obligations under an Order without Transnet’s prior written consent, which

consent shall not be unreasonably withheld or delayed.

NOTICES N
Notices under these Terms shall be delivered by hand to the relevant addresses of the partiés in the Order

or may be served by facsimile or by email, in which event notice shall be deemed served on
acknowledgement of receipt by the recipient.

LAW
Orders shall be governed by and interpreted in accordance with Sout Q law and any disputes arising
rules of the Arbitration Foundation of South

herein shall be subject to South African arbitration under

Africa, which rules are deemed incorporated by refere this clause. The reference to arbitration shall

g interim relief on an urgent basis from a court of

not prevent Transnet referring the matter to a frican courts, having jurisdiction, to which the

Supplier hereby irrevocably submits but witho ce'to Transnet’s right to take proceedings against

the Supplier in other jurisdictions and/gr obt
competent jurisdiction pending thedecision, ingother courts or from instituting in any court of competent

jurisdiction any proceedings fo rdict or any other injunctive relief. If the Supplier does not have a

registered office in the t a it will at all times maintain an agent for service of process in South

Africa and shall giv t the name and address of such agent as such may be amended, in writing,
from time to time. \

etio rmination of an Order shall be without prejudice to any Term herein which by its nature
e deemed to continue after completion or termination, including but not limited to clauses 5, 6, 7,
12. Headings are included herein for convenience only. If any Term herein be held illegal or

nenforceable, the validity or enforceability of the remaining Terms shall not be affected. No failure or
delay by Transnet to enforce any rights under these Terms will operate as a waiver thereof by Transnet. All
rights and remedies available to either party under these Terms shall be in addition to, not to the exclusion

of, rights otherwise available at law.

COUNTERPARTS
These Terms and conditions may be signed in any number of counterparts, all of which taken together
shall constitute one and the same instrument. Any party may enter into this agreement by signing any

such counterpart.

Page 12 of 21
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20
N
SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE
NAME: V
DESIGNATION:
REGISTERED NAME OF COMPANY: Q
PHYSICAL ADDRESS:
Respondent’s contact person:V/easC)p/ete]
Name :

Designation

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption on the part of Transnet employees to
TIP-OFFS ANONYMOUS : 0800 003 056
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable]

Certified copy of Certificate of Incorporation, CM29 / CM9 [name change] \\
Certified copy of Share Certificates [CK1/CK2 if CC]

A letter on the company'’s letterhead confirm physical and postal add sy
Original valid SARS Tax Clearance Certificate and certified % T Registration

Certificate

o s @2

7. A signed letter from your auditor or accountant confirming t recent annual turnover

Vendor Application Form

figures

~ Company trading

Sole Proprietor

W Company fax number S R
Company email address - §§§§§i
Company website address e
Bank name  Branch & Branch code
Account holder §§ E:E,} Bank account number

s

e o e
G e G o]
G S o
Ph % I Add e S o e 5 L e R R
ysical Tess o -
$$$$$

ooooo

Contact person
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Designation
Telephone 3
Email
Annual turnover range [last financial year] <R5m
Does your company provide Products
Area of delivery National

Is your company a public or private entity
Does your company have a Tax Directive or IRP30 Certificate

Main product or services [e.g. Stationery/Consulting]

tComplete B-BBEE Ownership Details:

% Black women

% Black
- ‘ownership

ownership

.....

Does your company have a B-BBEE _certii'icate

What is your B-BBEE status [Level 1 to 9 / Unknown] |

How many personnel does the firm employ

G

~ Transnet contact person '

s
i

LeiE el

Gl

Contact number

" Transnet Operating Division R

G

Duly authorised to sign ft behalf of Company / Organisation.

R5-35m
Services
Provincial

Public

Yes

Page 15 of 21
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Both

Local

No

Na

Designation

Date
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Annexure B

NON-DISCLOSURE AGREEMENT

entered into by and between

TRANSNET SOCLTD ﬂ"

Registration Number 1990/000900/30 \k
and V

Registration Number {
RFP Number: CRAC-ESS-QSZC)O

3
Q@

W
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49 Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No 1

KN

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined belo it is envisaged that

each party may from time to time receive Information relating to th espect thereof. In

consideration of each party making available to the other such Infg parties jointly agree that

any dealings between them shall be subject to the termsgand s of this Agreement which

themselves will be subject to the parameters of the Bid D nt.

IT IS HEREBY AGREED

« INTERPRETATION

In this Agreement:

o Agents mean diregters, officers, employees, agents, professional advisers, contractors or sub-

contractors, ember;

means Transnet’s Request for Information [RFI] Request for Proposal

o Bid or Bi umen
[RFP]or Req for Quotation [RFQ], as the case may be;
No . S

ot C tial Information means any information or other data relating to one party (the
%osing Party) and/or the business carried on or proposed or intended to be carried on by

at party and which is made available for the purposes of the Bid to the other party (the

Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

\“ minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after

the date of this Agreement, and whether in writing or otherwise, including any information,

analysis or specifications derived from, containing or reflecting such information but excluding

information which:

= is publicly available at the time of its disclosure or becomes publicly available (other
than as a result of disclosure by the Receiving Party or any of its Agents contrary to

the terms of this Agreement); or

= was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any

restriction as to its use or disclosure prior to its being so disclosed; or

» following such disclosure, becomes available to the Receiving Party or its Agents (as
can be demonstrated by its written records or other reasonable evidence) from a

source other than the Disclosing Party or its Agents, which source is not bound by
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any duty of confidentiality owed, directly or indirectly, to the Disclosing Party in
relation to such information;
o Group means any subsidiary, any holding company and any subsidiary of any holding
company of either party; and
o Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-
how, trade secrets and business affairs whether in writing, conveyed orally or by

computer-readable medium.

¢ CONFIDENTIAL INFORMATION \\

ing Party) to
s secret and

o All Confidential Information given by one party to this Agreement (the Discl
the other party (the Receiving Party) will be treated by the Receiving Pa

confidential and such Receiving Party will not, without the Disclosi rty’s written consent,
directly or indirectly communicate or disciose (whether in w rally or in any other
manner) Confidential Information to any other person ot imaccordance with the terms

of this Agreement.

o The Receiving Party will only use the Confiden ormation for the sole purpose of technical

@,

ities in relation to the Bid.

and commercial discussions between thed s in relation to the Bid or for the subsequent

performance of any contract betweer
o Notwithstanding clause -0 ab t ing Party may disclose Confidential Information:

= to those of its Agents who strictly need to know the Confidential Information for the

sole purpgse set out N clause -o above, provided that the Receiving Party shall

gents are made aware prior to the disclosure of any part of the

X enge to the Disclosing Party. The Receiving Party shall at all times remain liable
fortany actions of such Agents that would constitute a breach of this Agreement; or

= o the extent required by law or the rules of any applicable regulatory authority,

subject to clause -0 below.

o In the event that the Receiving Party is required to disclose any Confidential Information in

\\ accordance with clause -o- above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure

or any action which the Disclosing Party may reasonably take to challenge the validity of such

requirement.

o In the event that any Confidential Information shall be copied, disclosed or used otherwise
than as permitted under this Agreement then, upon becoming aware of the same, without
prejudice to any rights or remedies of the Disclosing Party, the Receiving Party shall as soon
as practicable notify the Disclosing Party of such event and if requested take such steps
(including the institution of legal proceedings) as shall be necessary to remedy (if capable of

remedy) the default and/or to prevent further unauthorised copying, disclosure or use.

o All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over

the Confidential Information whatsoever, beyond those contained in this Agreement.
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e RECORDS AND RETURN OF INFORMATION

o The Receiving Party agrees to ensure proper and secure storage of all Information and any

copies thereof.

o The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon
request, of the Confidential Information provided and any copies made thereof and, so far as
is reasonably practicable, of the location of such Confidential Information and any copies

thereof.
o The Company shall, within 7 (seven) days of receipt of a written demand from Transnet:
= return all written Confidential Information (including all copies); and

= expunge or destroy any Confidential Information from any computer, ﬁsd processor

or other device whatsoever into which it was copied, read or mmed by the

Company or on its behalf.
o The Company shall on request supply a certificate signed by a dikectoras s full compliance

with the requirements of clause -0+ above.

e ANNOUNCEMENTS

o Neither party will make or permit to b a y announcement or disclosure of its
prospective interest in the Bid without th written consent of the other party.

o Neither party shall make use of the ‘s name or any information acquired through its

dealings with the other pa or or marketing purposes without the prior written

consent of the other p

¢ DURATION
The obligations of e and its Agents under this Agreement shall survive the termination of any
discussions or négotiati etween the parties regarding the Bid and continue thereafter for a period of

5 (five) y

confirms that it is acting as principal and not as nominee, agent or broker for any other
(‘\ persén and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

e ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

PRIVACY AND DATA PROTECTION

o The Receiving Party undertakes to comply with South Africa’s general privacy protection in
terms of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its
personnel shall observe the provisions of such Act (as applicable) or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

o The Receiving Party warrants that it and its Agents have the appropriate technical and

organisational measures in place against unauthorised or unlawful processing of data relating
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to the Bid and against accidental loss or destruction of, or damage to such data held or

processed by them.

¢ GENERAL

o Neither party may assign the benefit of this Agreement, or any interest hereunder, except with
the prior written consent of the other, save that Transnet may assign this Agreement at any

time to any member of the Transnet Group.

o No failure or delay in exercising any right, power or privilege under this Agreement will
operate as a waiver of it, nor will any single or partial exercise of it preclude any further

exercise or the exercise of any right, power or privilege under this Agreement or o@;erwise.

o The provisions of this Agreement shall be severable in the event that any of its\provisions are
held by a court of competent jurisdiction or other applicable authority to alid, void or
otherwise unenforceable, and the remaining provisions shall remai ewme to the fullest
extent permitted by law.

o This Agreement may only be modified by a written @ duly signed by persons
authorised on behalf of each party.

o Nothing in this Agreement shall constitute t ation of a partnership, joint venture or
agency between the parties.

This Agreement will be governed by and cons accordance with South African law and the

parties ifrevocal ubmit to the

N

\



