TRANENED

Transnet Freight Rail, a division of

TRANSNET SOC LTD \\
Registration Number 1990/000900/30

[hereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RFQ] Nmﬂkbog% — CRAC DNR 15318

FOR THE PROVISION OF: CL HEAD BUILDINGS LEASED FROM TNPA

FOR DELIVERY TO: $UIRED AT BAYHEAD, DURBAN
}:SSIJE@"x 15 SEPTEMBER 2014

CL, DSTE: 02 OCTOBER 2014

TIME: 10:00
> WTE BRIEFING: 100 EEL ROAD, BAYHEAD

DATE & TIME: 22 SEPTEMBER 2014 @ 09:00
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / HAND DELIVER TO TENDER BOX]

CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET
FREIGHT RAIL ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON
ROAD, PARKTOWN, JOHANNESBURG]

1  Responses to RFQ \\

Responses to this RFQ [Quotations] must not include documents or ce relating to any other
quotation or proposal. Any additional conditions must be embodied in @ ving letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government's ased Black Economic Empowerment

Programme and it would therefore prefer to do businges with W51 business enterprises who share these

same values, Transnet will accordingly allow a ce” to companies who provide a valid B-BBEE

Verification Certificate, All procurement transa will be evaluated accordingly.

2.1 B-BBEE Scorecard and Ray

As prescribed in terms of tNg Prefgrential Procurement Policy Framework Act (PPPFA), Act 5 of
2000 and its Regulgtio
applicable to all @

Respondents are to note that the following preference point system is

e the sy for requirements with a Rand value of up to R1 000 000 (all applicable

de® are to note that if the 80/20 preference point system is stipulated in this RFP and
ids received exceed R1 000 000.00, the RFP must be cancelled.

Th lue of this bid is estimated to be below R1000 000 (ali applicable taxes included) and
therefore the 80720 system shall be applicable.

« When Transnet invites prospective suppliers to submit Proposals for its various expenditure
programmes, it requires Respondents to have their B-BBEE status verified in compliance with the
Codes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No.
53 of 2003.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a one year transitional period starting 11 October 2013. During the transitional period, companies
may elect to be measured in terms of the Revised Codes or the 2007 version of the Codes. After
the first year of the implementation of the Revised Codes, B-BBEE compliance wilt be measured in

Respondent’s Signature Date & Company Stamp
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terms of the Revised Codes without any discretion. Companies which are governed by Sector-
specific Codes will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it was issued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE
certificates issued based on the Revised Codes.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and
submit it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to
obtain preference points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy
thereof at the Closing Date of this RFQ will result in a score of ‘- being allocated for
B-BBEE.

[Refer clause 19 befow for Returnable Documents required] V

3 Communication

a) Respondents are warned that a response will ge liabt disqualification should any attempt be

made by a Respondent either directly ctly to canvass any officer(s) or employee of
Transnet in respect of this RFQ bthe closing date and the date of the award of the

business. Q
b) A Respondent may, howeyr, b e closing date and time, direct any written enquiries

relating to the RFQ to the fi i ransnet employee:

Name: MARC ETZEE Email; marcel.coetzee@transnet.,net
PRUD
Telephdge

nt's original and valid Tax Clearance Certificate must accompany the Quotation. Note that

at any time after the closing date of the RFQ, communicate with
NDE on any matter relating to its RFQ response:

0113083528 Email TAC.SECRETARIAT@transnet.net

ess shall be awarded to any Respondent whose tax matters have not been declared by SARS to
S in order,

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and alt applicable national
and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

Respondent’s Signature Date & Company Stamp
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8 Pricing

Al prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any
number of short-listed Respondents.

11 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an & Any exceptions to this
statement must be clearly and specifically indicated.

12 Disclaimers V

Transnet is not committed to any course of action as a resuly uance of this RFQ and/or its receipt
he right to:

of a Quotation in response to it. Please note that Transnet

«  modify the RFQ's goods / service(s) and request Responde to re-bid on any changes;

reject any Quotation which does not conf 0 uctions and specifications which are detailed
herein;

. disqualify Quotations submitted aft

with this Quotation at any time after the RFQ’s closing date;

. award only a porfj posed goods / service/s which are reflected in the scope of this RFQ;
»  split the aw, t/s between more than one Supplier/Service Provider; or

. make no ¢w

Trans ervePthe right to award business to the highest scoring bidder/s unless objective criteria
j h d to another bidder.

L andhet's supplier integrity pact

nsnet’s Integrity Pact requires a commitment from suppliers and Transnet that they will not engage in
any corrupt and fraudulent practices, anti-competitive practices; and act in bad faith towards each other.
The Integrity Pact also serves to communicate Transnet’s Gift Policy as well as the remedies available to
Transnet where a Respondent contravenes any provision of the Integrity Pact.

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Ts enders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acquainted themselves with all the
documentation comprising the Transnet Integrity Pact and that they fully comply with all the terms and
conditions stipulated in the Transnet Supplier Integrity Pact as follows:

Respondent’s Signature bate & Company Stamp
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YES . NO

Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding
5 years as required by Annexure A to the Integrity Pact, such declaration must accompany the

Respondent’s bid submission.

14 Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a Supplier/Service

Provider, if so required:

| Explanation

Administrative Completeness of response and returnable documen

responsiveness V

Substantive Prequalification criteria must be met er the Bid materially complies with

responsiveness the scope and/or specification given.

« letter of Good Standindy(Labour Department)
» Bargaining Co Forghe Contract Cleaning Industry Certificate

O

Final weighted | ¢« Pricing ay pricedpasis [firm] - whilst not the sole factor for consideration,

evaluation based comfetitive pricing and overall level of unconditional discounts® will be critical
on 80/20 . atus of company - Preference points will be awarded to a bidder for

ing the B-BBEE status level of contribution in accordance with the table

icated in Annexure A,

M desires a validity period of 30 [thirty] days from the closing date of this RFQ.
S is RFQ is valid until

16 Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

! Only unconditional discounts will be taken into account during evaluation. A discoutt which has been offered
conditionafly will, despite not being taken info account for evaluation purposes, be implemented when payment is
effected.

Respondent’s Signature Date & Company Stamp
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17 Company Registration

Registration number of company / C.C,

Registered name of company / C.C.

18 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their guoted prices and conditions to
other Respondents:

YES NO

19 Returnable Documents

Returnable Documents means all the documents, Sections and Annexurex‘s listed in the tables

below.

a) Respondents are required to submit with their Quotations the R cuments, as detailed

below.

Failure to provide all these Returnable Docume, e Closing Date and time of this

RFQ may result in a Respondent's disqualificat dspondents are therefore urged to

ensure that all these Documents are returnQd with their Quotations.

All Sections, as indicated in the footer pale, must be signed, stamped and dated by the
se Returnable Documents by so indicating [Yes or No)

Respondent. Piease confirm submissj
in the table below:

____________ Submitted”
[Yesor

ovide a valid B-BBEE Verification Certificate at the closing
of the RFQ will result in an automatic score of zero for

original B-BBEE certificate/sworn affidavit or certified copy thereof
roMy auditor, accounting officer or SANAS accredited Verification Agency
o ([EMES]

ote: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the RFQ will result in an automatic score of zero being
allocated for preference

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- Original valid Tax Clearance Certificate {[Consortia / Joint Ventures must
submit a separate Tax Clearance Certificate for each party]

SECTION 2 : Quotation Form
SECTION 3: Vendor Application Form

Respondent’s Signature Date & Company Stamp
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_ S : Submitted
Returnable Documents ' 2| - [Yes or
. Sl - S No)

o Certified copies of the relevant company registration documents from
Companies and Intellectual Property Commission (CIPC)

« Certified copy of valid Company Registration Certificate [if applicable]

Respondent’s Signature Pate & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree {0 be bound by those terms and conditions in:
» the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [available on
request]; and

= any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

\

I/We accept that unless Transnet should otherwise decide and so infor efis, this Quotation [and, if

any, its covering letter and any subsequent exchange of correspowence], ether with Transnet's

acceptance thereof shall constitute a binding contract between Trans fus.

&

goted, Transnet may, without prejudice

I/We further agree that if, after I/we have been notified of ce of my/four Quotation, Ifwe fail
to deliver the said goods/servicefs within the delivery gad-ti

to any other legal remedy which it may have, ¢ e order and recover from mefus any expenses

incurred by Transnet in calling for Quotations a Pand/Ot having to accept any less favourable offer.

Schedule

I/We quote as follows for the good§requiged, on a “delivered nominated destination” basis, excluding

CLEANING ILDINGS LEASED FROM

TNPA

Delivery Lead-Time from date of purchase order : [days/weeks]

Notes to Pricing:
a) Al Prices must be quoted in South African Rand, exclusive of VAT

b) Please note that should you have offered a discounted price(s), Transnet will only consider such
price discounk(s) in the final evaluation stage if offered on an unconditional basis.

Respondent's Signature Date & Company Stamp
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Section 3
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable] \\
3. Certified copies of the relevant company registration documen%ompanies and

Intellectuat Property Commission (CIPC)

Certified copies of the company's shareholding/directo ;V
A letter on the company’s letterhead confirm physic
Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certifjs

A valid and original B-BBEE Verifig

thereof meeting the requiremen

® N o ¢ »

Practice

9. Certified copy of valid Cofypany Registration Certificate [if applicable]

D:-Numbe_r.lf a Sole 'Pr'ojpri_et'or..

Banik account number-

Postal ~addré§s o

Respondent’s Signature Date & Company Stamp
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Code

“physical Address .

Contactperson o
DESlgnatlon e
_ Te_'ephone ' e

Annual turnover range [iast ﬁnancaal year]_i

Does your company prowdei o od

| meaofdelvery  Natoral  prggindal &

. Isyour company a'pu'b'li'c'or private entity g VX{
kR Does your ccompany have a Tax Dlrectwe or IRP30 Certqf‘ - Yes -
i ; Mam product or services [e.g. Stationery/Cg su! =

Complete B-BBEE Ownership Details:

Cm

Private

TNo il

CoBlack R (K ‘ o %Youth .
ownership i RN

. Part time

Respendent’s Signature bate & Company Stamp
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Annexure 1

BRIEFING CERTIFICATE

RFQ: SCS D0881 — CRAC DNR 14492

CLEANING OF TFR YARDS BAYHEAD

INFORMATION SESSION

RFQ SITE / BRIEFING MEETING \

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT T, OLLOWING VENUE

VENUE: TER REAL ESTATE BOARDROOM, 10(0 y BAYHEAD, DURBAN
TIME: 09:00
DATE: 22 SEPTEMBER 2014 Q

award process.

The Site / Briefing Meeting is compulsory not attending are overlooked in the tender

ATTENDANCE CERTIFICA'@

This is to certify that, S y
Representat

&
Has?ﬁave ay attended the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.



BAYHEAD: CLEANING SERVICES FOR BUILDINGS LEASED FROM TNPA

No. of Male 43 Service Daily. Good quality or two ply. R
No. of Urinals 37 |Service daily
No. of Female 19 Lockerble. Service Daily. Good quality or two ply. R
Hand Paper Towel rolis 43 Service monthly , require good quality paper! R
Total No. of Basins 67 Service daily R
Lift Foyer & Staircase 2 Service daily R
Office with Carpets 2 Three times per week, de n once yearly. R
Office with Floor Tiles 26 Service daily R
Showers 47 |service daily R
Kitchen 4 lsenvice dail R
Entrance S ity R
Days per week required 5/7 days . & R
Number of staff R
24 Hour Operation
Area 883 m*?
Day Shift Day shift = 9 employees
Night Shi 12 hours Night shift = 8 employees R
8 hours Day Shift = 1

Supervisor 12 hours Night shift = 1 R

TOTAL PER MONTH R

WK 143.2014 Bayhead
Cieaning services for
buildings leased from TNPA




WK 143.2014.1

TRANSNER

freight raif

GENERAL SPECIFICATIONS OF REQUIRED CLEANING SERVICES AS PER

CONSUMERS REQUIREMENT

SCOPE OF WORK

AREAS TO BE CLEANED

'\

(a) Main Entrance / Security Reception Area
(b) Stairs and Landings (Service and Main Stairs)
{c) Office and Passages

(d) Lift Foyers

(e} Ladies and Gent's Toilets

) Ablution Facilities

() Kitchens

{h) Entertainment Areas and Bars

{i} Lifts

{H Windows

(k) Parking Area

Ky

1 FLOORS (OFFICES AND PASS@ :

DUTIES (All floors and Areas where applicable)

. Vinyt / Ceramic Floors with aggampjnop
. Vacuum Carpets
. Spot Cleaning

2. DUSTING (OFFIC ASSAGES)
¢ Clean alt {Rep s and disinfect
) Pus edges and fittings
. D low level horizontal surfaces
. S ical surfaces (wall, cabinets, etc to height of 2 metres)
. window ledges, sills (low and high)

&
3. S WASTE DISPOSAL (OFFICES, KITCHENS AND TOILETS)
. Empty and clean all waste baskets and receptac;[les
. Remove all waste to bins for removal by Durban Solid Waste
4, WALLS / DOORS AND PAINTWORK / WALL PAPER
. Spot clean all low surfaces (finger marks, etc)

° Washing of Walls

A division of Transnet SOC Ltd
Registration Number 1990/000900/30

Daily
3 Times per week
When necessary

Daily
Weekly
Daily
Daily
Daily

Twice Daily
Daily

Daily
Monthly

&
z
:

wW.tra

15|

netnet

Page 1



TRANSNED

533-52]j
freight rail
5. GLASS DOOR AND METAL WORK
. Spot clean main entrance glass doors Daily
) Clean and polish all bright metal fittings to doors / frames Daily
. Clean and dust gate Daily
6. ENTRANCE FOYER / RECEPTION / RECEPTION OFFICE
. Sweep entrance and entrance foyer Daily
o Clean door mats and dust blinds Dgily
. Damp-clean counter tops Y
o Damp-mop floors aity
) Machine-buff floors eekly
7. TOILETS AND ABLUTION V
. Empty and clean all waste receptacles. Twice daily
. Clean and sanitise all WC bowls, basins and urina ets Twice daily
. Clean all mirrors Daily
. Damp-mop floors with disinfectant Daily
. Clean all metal fittings Daily
o Spot-clean wall tiles, door and W sPBRIINDs Daily
. Treat against staining, fungal and @ al'growth Monthly
. Supply toilet paper Daily
. Wipe clean hand dryers {(whege apglicable) Daily
. Supply Paper Towels Monthly
8. WINDOW CLEANIN
all windows Monthly
s of all windows from ground to top floor Monthly

trance foyer glass windows internally & externally  Weekly

Dust all blinds Weekly

10. MISCELLANEOUS

. Polish desks and office furniture Weekly
. Material-covered furniture to be vacuumed Weekly
. Clean all record rooms Weekly
. Clean all store rooms Monthly

11. KITCHENS

. Vinyl floors to be damp-mopped Daily
. Sinks to be cleaned Daily
. Cupboard tops to be damp-wiped Daily

A division of Transnet SOC Lid
Registration Number 1990/000900/30

www. transnet.net

Page 2
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$33-52]j N

freight roif

12. LIFTS - where applicable

s Clean vinyl floor tiles Daily
» Clean ail walls and fittings Daily
» Remove all surface refuse from floor Daily
. Doors & door frames to be damp-cleaned externally & internally  Daily
. Dust all ceiling grids Daily
13. PARKING AREAS \
. Remove all surface refuse {\aiiy
14.  EXTERNAL AREAS AT MAIN ENTRANGE V
) Remove all surface refuse Daily
. Sweep all areas Daily
. Garden area to be checked and cleaned Daily
15. ENTERTAINMENT AND SMOKING AREA *
» All areas to be cleaned and all reflise tRpMremoved Daily
. Clean all water down pipes Weekly

16. STAIRS, LANDINGS, BALUSYRADE

. Floor, stairs an iods (’be damp-mopped Daily
) Balustrades a d s to be damp-wiped Daily

17.  LIFT FOYE x
. e ¢ flgor to be damp-mopped Daily
. p s to be damp-mopped Daily

18. «a~SBEERVISION
. Full-time supervision to be provided by Contractor — compulsory  Daity
. Quality control will be done by client on-site on a irregular basis ~ Weekly
19. EQUIPMENT, MATERIAL AND CONSUMABLES
The Contractor must supply the following in time :
Vacuum cleaners
Polish

Brooms
Mops

A division of Transnet SOC Lid
Registration Number 1990/000900/30
www transnet.net

Page 3



TRANSNEL

S533-52ij \%
Freight reil
. All cleaning chemicals
. Consumables e.g. toilet paper of acceptable standard, foam hand soap, paper towels
. Buckets
. Necessary sign boards, e.g. floor wet/slippery, etc.

N.B. All equipment to be kept in good and safe condition at all times and to comply to all safety
regulations.

*Chemicals and consumable to be SABS approved \\

20. STAFF REQUIREMENTS AND WORKING HOURS (AS PER C@’S REQUIREMENTS)

5h00 on all working days
reas.

The Contractor shall ensure a full staff compliment between
in order to maintain an efficient cleaning service at ALL tigg

s

ARATION AND COOKING OF FOOD BE

Relief staff must be available at ALL times on a "as-and equired basis.

N.B. UNDER NO CIRCUMSTANCES WILL THE

21. UNIFORM CLOTHING <
The Contractor shali at all tim@s ens at all staff has been provided with all necessary

protective clothing, e.g. Gl hoes, masks, etc

Al staff to be identifi isible) identification at all times

23, TERMS OF CO

This conir e for a period of 24 months, commencing on 01 November 2014 to 31 October
2016.
24. BR OMNCONTRACT

- lier®, Transnet Freight Rail, shali be allowed to terminate the contract by giving 30 (thirty) days
&, no should the cleaning service rendered not be according to the laid-down specifications and
the client's full satisfaction.

A division of Trangnet SOC Ltd
Registration Number 1990/000900/30

Page 4
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O

$33-52}]

freight rait

25, STAFF REQUIREMENTS

The following minimum staff is to be on site at all times

Day Shift 13

Night Shift 10

Day Supervisor 1

Night Supervisor 1 \\

A division of Transnet SOC Ltd
Registration Number 1990/000900/30

Page 5
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/600900/30]

Whose registered office is at 49" Floor, Cariton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No 1

whose registered office is at

“»

WHEREAS

Transnet and the Company wish to exchange Information [as defi W and it is envisaged that
each party may from time to time receive Information relati eWther in respect thereof. In

themselves will be subject to the parameters of the BidiDocument.

consideration of each party making available to the other s ation, the parties jointly agree that

any dealings between them shall be subject to the ter conditions of this Agreement which

IT IS HEREBY AGREED

1 INTERPRETATION QO

In this Agreement:

1.1 Agents mean dire fficers, employees, agents, professional advisers, contractors ar sub-

mber;

1.2 Bid or Bi means Transnet’s Request for Information [RFI} Request for Proposal
[RFP] r Quotation [RFQ], as the case may be;

13 C nformation means any information or other data relating to one party (the
osing Party) and/or the business carried on or proposed or intended to be carried on by
halNfrty and which is made available for the purposes of the Bid to the other party (the
eceiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
\\ minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or refiecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement); or

) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or
disclosure prior to its being so disclosed; or
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¢) following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;
1.4  Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyed oraliy\ﬂ by machine-readable
medium.

2 CONFIDENTIAL INFORMATION

2.1 Al Confidential Information given by one party to this A e Disclosing Party) o the
other party (the Receiving Party)} will be trea Receiving Party as secret and
confidential and will not, without the Disclosing ritten consent, directly or indirectly
communicate or disclose (whether in writingYor orally or in any other manner} Confidential

¥

ONfldential Information for the sole purpose of technical

Information to any other person other t g acgdance with the terms of this Agreement.

2.2 The Receiving Party will only use e
and commercial discussions be parties in relation to the Bid or for the subsequent

performance of any contract fletweer) the parties in relation to the Bid.
2.3 Notwithstanding clause §1 abov®he Receiving Party may disclose Confidential Information:

a) to those who strictly need to know the Confidential Information for the sole

purpog?’s clause 2.2 above, provided that the Receiving Party shall ensure that
suglf AQQuts#Mre made aware prior to the disclosure of any part of the Confidential
IMprm®ign that the same is confidential and that they owe a duty of confidence to the

sing Party. The Receiving Party shall at all times remain liable for any actions of such

ents that would constitute a breach of this Agreement; or

to the extent required by faw or the rules of any applicable regulatory authority, subject to
clause 2.4 below.
&

2. In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requirement.

2.5 Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps {including the institution
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of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

26 ANl Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1  The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to tl Disclosing Party upon
request, of the Confidential Information provided and any copies ma thereof and, so far as is
reasonably practicable, of the location of such Confidential Information any copies thereof.

3.3 The Company shall, within 7 {seven) days of receipt of a writ{® ap# from Transnet:

a) return all written Confidential Information (incluging oeRs); and

)] expunge or destroy any Confidential Infor m any computer, word processor or
other device whatsoever into which it wils copie®™fead or programmed by the Company or

on its behalf,

3.4  The Company shall on request supg ificate signed by a director as to its full compliance

with the requirements of clause 3§

4 ANNOUNCEMENTS

4.1 Neither party will e X permit to be made any announcement or disclosure of its prospective

interest in the it e prior written consent of the other party.

4.2 Neither p make use of the other party’s name or any information acquired through its
er party for publicity or marketing purposes without the prior written consent

jons of each party and its Agents under this Agreement shall survive the termination of any
a, cussions or negotiations between the parties regarding the Bid and continue thereafter for a period of
S\five) years.

6 PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise.
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8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments
thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to

the Bid and against accidental loss or destruction of, or damage to such data held or processed by

them.
9 GENERAL \
9.1  Neither party may assign the benefit of this Agreement, or any intere eunder, except with the

prior written consent of the other, save that Transnet may Wgreement at any time to

any member of the Transnet Group.
%~ er this Agreement will operate as
Naf ipreclude any further exercise or the

tilis Agreement or otherwise.

9.2 No failure or delay in exercising any right, power or

a waiver of it, nor will any single or partial egercis

exercise of any right, power or privilege un

9.3  The provisions of this Agreement shall crabl®in the event that any of its provisions are held

by a court of competent jurisdicti applicable authority to be invalid, void or otherwise
unenforceable, and the remgimi kions shall remain enforceable to the fullest extent

permitted by law.

9.4  This Agreement may on\ be moditied by a written agreement duly signed by persons authorised
on behalf of eachga

9.5  Nothing in t et shall constitute the creation of a partnership, joint venture or agency
betwee a
96 Thi e itl be governed by and construed in accordance with South African law and the

cably submit to the exclusive jurisdiction of the South African courts.

Q 2 000000000
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i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1  Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;

1.2  Respondent(s) shall mean a respondent/bidder to a Transnet Bid;

1.3  RFP shall mean Request for Proposal;

1.4  RFQ shall mean Request for Quotation; \\

1.5  RFXshali mean RFP and/or RFQ, as the case may be;

1.6  Services shall mean the services required by Transnet as specified ig its Bid ment;

1.7  Service Provider shall mean the successful Respondent; V

1.8 Tax Invoice shall mean the document as required by Segh 0 Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.9 Transnet shall mean Transnet SOC Ltd, a State Oviped Co y; and

1.10 VAT shall mean Value-Added Tax chargeablgej of the Value-Added Tax Act, 89 of 1991, as
may be amended from time to time.

2 GENERAL

All Bid Documents and subsequent corfacts ajd orders shall be subject to the following procedures as laid

down by Transnet and are to be Yrictly a0Mered to by any person or enterprise or company responding to
this RFX.

3 LODGING OF BI1D

31

3.
S

3.3

A Bid, w
fater % clofing date and time specified for the receipt thereof, in accordance with the directions

igLedvith Documents.

ds be transmitted in a sealed envelope and placed in the tender box at a venue stipulated in
he Bid Documents with the Bid number and subject endorsed on the left hand bottom corner of the
envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a
reprocessed facsimile thereof. Only if insufficient space has been allocated to a particular response
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may a Respondent submit additional information under separate cover using the Company's
letterhead and duly cross-referenced in the RFX.

5 RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1 A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document.

5.2 If any of the drawings or specifications referred to in Bid Documents are the official publications of
recognised standardising bodies, copies of such drawings and specifications ‘hall be acquired by
Respondents at their own expense.

6 DEFAULTS BY RESPONDENTS

6.1  If the Respondent, after it has been notified of the acceptance of i if

a) enter into a formal contract when called upon to_do
Documents], within such period as Transnet may @ r

b) accept an order in terms of the Bid; or

ms of clause 14 [Contract

C) when called upon to do so, furnish security of the fulfilment of the contract in

terms of clause 15 fSecurities],

Transnet may, in any such case, wif Wlice to any other legal remedy which it may have,

essary to do so, call for Bids afresh, and may recover

proceed to accept any other Bidgr,
from the defaulting RespondentNgny adgitional expense incurred by it in calling for new offers or in
accepting a higher offer.

6.2 If any Respondent, gho mitted a Bid and/or concluded a contract with Transnet [hereinafter
referred to as Provider], or in the capacity of agent or subcontractor who has been
associated S BigPor contract:

called upon to do so in terms of any condition forming part of the Bid Documents; or

a) w n such Bid after the advertised date and hour for the receipt of Bids; or
b as, r having been notified of the acceptance of its Bid, failed or refused to sign a contract
&

has carried out any contract resulting from such Bid in an unsatisfactory manner or has

-~ breached any condition of such contract; or

d) has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or

a} has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
govemnment department or towards any public body, company or person; or

f) has made any incorrect statement in the affidavit or certificate referred to in clause 12 fFormal
Notification Regarding Name of Successful Respondent] and is unable to prove to the
satisfaction of Transnet that

0] it made the statement in good faith honestly believing it to be correct; and
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(i)  before making such statement, it took ail reasonable steps to satisfy itself of its

correctness; or

) caused Transnet damage, or to incur costs in order to meet the Service Provider's
requirements which could not be recovered from the Service Provider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

6.3  Any person or enterprise or company against whom a decision has been given er the provisions of
clauses 6.2b), 6.2d) or 6.2e) above, may make representations to the Cliel Operating Officer of
Transnet Group, whose decision shall be final.

6.4  Any disqualification [Blacklisting] imposed upon any person or ent; mpany, may also apply

to any other enterprise under the same or different names persons or enferptise or
company [or associates thereof] and shall for avoidanc also be applied to any agent or

employee of the person or enterptise or company concer

7 CURRENCY

Prices or fees must be quoted in the currency Republic of South Africa [ZAR] in respect of local
Services, Prices or fees in any other curreng @ jected by Transnet save where such price is quoted

by a foreign Respondent. Q

8 EXCHANGE AND REMITTANC
The Respondent should note ere the whole or a portion of the contract or order value is to be
remitted overseas, Tra

if requested to do so by the Service Provider, effect payment overseas
directly to the forej r manufacturer of such percentage of the contract or order value as may be
d

arise as a flu®uations in the rate of exchange involved, will be for the account of the Service

stipulated by theQes in its Bid Documents and any variation in the amount to be so paid, which may

ondent who desires to avail itself of the aforementioned facility must at the time of bidding
rhish the information called for in the clause "£xchange and Remittance" of the Bid Documents and
\\ also furnish full details of the principals or service providers to whom payment is to be made.

8.2 The Service Provider shall at its own cost obtain forward exchange cover on foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2
above, If the increase in price arises after the date on which the Services were to be completed, as set out in
the order and/for contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

9.1  Transnet does not bind itself to accept the lowest or any Bid.
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9.2  Transnet reserves the right to accept any Bid in whole or in part.

9.3  Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C ~ Services} and any schedule of
“Special Conditions™ or otherwise which form part of the Bid Documents.

9.4 Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as proof of
delivery to the Respondent.

10 1AW GOVERNING CONTRACT \\

The law of the Republic of South Africa shall govern the contract created by t eptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of Sou‘ Africa t®be specified by the

Respondent in its Bid at which ali legal documents may be served og th ent who shall agree to

submit to the jurisdiction of the courts of the Republic of Sg ica. foreign Respondent shall,

therefore, state in its Bid the name of its authorised represents @
empowered Lo sign any contract which may be entered intg in the\yg
on Its behalf in all matters relating to the contract.

is a close corporation, the full names Bf the Thesfers shall be stated in the Bid. If the Respondent is a

he&®Republic of South Africa who is
of its Bid being accepted and to act

11 IDENTIFICATION

If the Respondent is a company, the full irectors shall be stated in the Bid. If the Respondent

partnership or an individual trading und e name, the full names of the partners or of such individual,

as the case may be, shall be f

12 FORMAL NOTIFICATJON DING NAME OF SUCCESSFUL RESPONDENT

bnWgegfMo the Secretary of an Acquisition Council, unsuccessful Respondents will be
es of successful Respondent(s) as soon as possible after the closing date for

receipt of Jfe Bi ion,
13 U 0 D COMMUNICATION ABOUT BIDS

reQgids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
\\ municate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.

14 CONTRACT DOCUMENTS

14.1 The contract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of “Special Conditions” or otherwise
which form part of the Bid Documents.
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14.2 These contract documents will constitute the contract between the parties upon receipt by the
Respondent of Transnet's letter of acceptance / intent, subject to all additional amendments and/or
special conditions thereto as agreed to by the parties.

15  SECURITIES

15.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship] furnished by an approved bank, building society, insurance or
guarantee corporation carrying on business in South Affica. \

15.2  The security may be applied in whole or part at the discretion of Transggt tQ make good any loss or

15.3  Such security, if required, shall be an amount which will be stipulat

damage which Transnet may incur in consequence of a breach of thgcontract ny part thereof.
Md Pocuments.

15.4 For the purpose of clause 15.1 above, Transnet will Deed of Suretyship form to the

ther form will be accepted. A copy
of such form will be supplied to Respondents on reuest. F s purpose a Deed of Suretyship form
will be provided which shall be completed an ed to Transnet or a designated official by the

successful Respondent within 30 [thirty] d the¥date of the letter of acceptance. No payment

successful Respondent for completion and no guarantee

will be made until the form, duly com@ elivered to Transnet. Failure to return the Deed of

Suretyship within the prescribed bave where prior extension has been granted, entitles

Transnet without notice to the Fervice Pgovider to cancel the confract with immediate effect.

15.5 Additional costs incurred
Provider in relation to {

Tran necessitated by reason of default on the part of the Service
itions of this clause 15 will be for the account of the Service Provider.

16  PRICES SUBJECT FIRMATION

riCRg W are subject to confirmation will not be considered.

m Prices are quoted for the duration of any resulting order and or contract will receive

nce over prices which are subject to adjustment.

F SERVICES EXCLUDED FROM BID

Respondent must delete Services for which it has not tendered or for which the price or fee has been
incRided elsewhere in its Bid.

18  ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concerned. All such alterations must be initialled by the person who signs
the Bid Documents. Failure to observe this requirement may result in the particular item{s) or Services
concerned being excluded in the matter of the award of the business.

Respondent’s Signature Date & Company Stamp



Transnet General Bid Conditions — Services Page 8 of 10
{March 2012]

19  VALUE-ADDED TAX

19.1 In respect of local Services, i.e. Services to be provided by a South African company, the prices or
fees quoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Service Providet’s Tax Invoice.

19.2 In respect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principal;

b} the Service Provider's Tax Invoice(s) for the local portion only [i.e. th\ omimission” for the
services rendered locally] must show the VAT separately

20 TERMS AND CONDITIONS OF BID »
20.1 The Service Provider shall adhere to the Standard Terms a iofWof Contract as set out in

Form ST&C - Services, a copy of which is issued with the it ents, together with any schedule
uments.

20.2 Should the Respondent find any conditions unacdgptable, it should indicate which conditions are

of “Speciat Conditions” or otherwise which form part of t

unacceptable and offer alternatives by wrijag, sUBgission on a company letterhead. Any such

submission shall be subject to review b et’s Legal Counsel who shall determine whether the

proposed alternative(s) are acceptabig Wse, as the case may be.

21 TMPORTANT NOTICE TO RESPONDENTS ARDING PAYMENY

21.1 Method of Payment
a) The attentiog o spondent is directed to clause 10 [Invoices and Payment] of Form
STAC —dfErvicesNQhich sets out the conditions of payment on which Bid price(s) shall be

b

as
b) Ho %addition to the aforegoing the Respondent is invited to submit offers based on
a&

ive methods of payment and/or financing proposals.

Respondent is required to give full particulars of the terms that will be applicable to its

@ iternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated,

d) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause

21.1a) above. Failure to comply with clause 21.1a) above may preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to
furnish a guarantee covering any advance payments.

21.2 Conditional Discount
Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific period are to note that the conditional period will be calculated as from the date of receipt

by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invoice(s) for
payment purposes, provided the conditions of the order or contract have been fulfilted and the Tax
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Invoice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt
of the correct documentation.

22 PLANS, DRAWINGS, PIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and decuments compited by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions detailed in clause 12 of Form
STRT - Services (Inteflectual Property Rights). \

23  VISITS TO FOREIGN COUNTRIES

23.1  Respondents must furnish details in a covering letter if it is considered nece that employees of
Transnet should carry out inspection and/or review any operatio icegyat the premises of the
preferred Respondent or its subcontractors overseas for th of a product demonstration

and/or final acceptance or for any other reason,

23.2 If the Respondent considers overseas visits to be ngcessa st provide the following information
in a covering letter in respect of each proposed yisit!

a) countries and places to be visited;
b) i i

c}
d)

23.3  Transnet will make all arr
transport to and frogg aifgo laces of inspection or demonstration, etc. and all expenses will be for

the account of Jg#ansget.
23.4 Before a i en, such as envisage in this clause 23, Transnet and the Respondent will

agree in wiing the number of employees of Transnet that should undertake the visit and the
nygfiber o -days involved in the visit.

249 B 0O BEHALF OF FOREIGN RESPONDENTS

ids submitted by foreign principals may be forwarded direct by the principals to the Secretary of the
\\ Acquisition Council or to a designated officiat of Transnet according to whichever officer is specified in
the Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised to act in that capacity by the principal. Failure to submit such authorisation by

the representative or agent shall disqualify the Bid.

24.2  When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign them on behalf of the latter.

24.3 South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf of
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the latter. In every such case a legal Power of Attorney from their principals must be fumnished to
Transnet by the South African representative or agents authorising them to enter into and sign such
contract.

a) Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication
of documents executed outside the Republic for use within the Republic.”

b} The Power of Attorney must be signed by the principal under the same title as used in the Bid

Documents, \

C) 0On arrival within the Republic of South Africa this Power of Attorn \s to be compieted in
terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or endment thereof,

d) If a Power of Attorney held by the South African represent 'Wt includes matters of a
general nature besides provision for the entering into i a contract with Transnet,

a certified copy thereof should be furnished.
e) The Power of Attorney must authorise the South A presentative or agent to choose the
domviciiium citandi et executandf as provide®for in clause 26 fAddresses for Notices] of the

Standard Conditions of Contract, For “Qarvices.
24.4 If payment is to be made in South Africg eign Supplier {i.e. the principal, or its South African
agent or representative], must noti t M writing whether, for payment by electronic funds
transfer [EFT]:

a) funds are to be tra

Africa, in which ggse e name and branch of such bank shalt be furnished; or

b) funds are ed to the credit of its South African agent or representative, in which

case { and Dranch of such bank shall be furnished.

24.5 hegespondent is directed to clause 15 above [Securities] regarding the provision of

iiment of contracts and orders and the manner and form in which such security is

Q 2 000000000
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S

INTROCDUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, the General Bid Conditions, & Schedule of Requirements or Work
Order including such special conditions as may be applicable, and any terms in the associated Bid
Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words o?rases shall have the

meaning assigned thereto in this clause, except where the context clearly requir herwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its associated V,’or annexures andfor
appendices, including the Work Order(s), specification ervices and such special

conditions as shall apply to the Agreement, together eral Tender Conditions and any

additional provisions in the associated bid documents g | by the Service Provider [as agreed
in writing between the Parties], which collectively and exclusively govern the provision of Services

by the Service Provider to Transhet;

2.3  Background Intellectual Propeii

either Party to give effect to thei %

or licensed to either Party offtheir llafes prior to the Commencement Date or developed after

all Intellectual Property introduced and required by

pns’ under the Agreement owned in whole or in part by

the Commencement Date oth®yisegiursuant to the Agreement;

2.4  Business Day(s) ondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed j

25 Comme t Date means [®], notwithstanding the signature date of the Agreement;

ormation means any information or other data, whether in written, oral,

2.6 Confidgnt
A in any other form such as in documents, papers, memoranda, correspondence,
&
pioge;

ooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
formulae, patents, or inventor's certificates, which a Party discloses or provides to the other

q Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information refating to methods of operation, data and plans of the disclosing Party;
b} the contents of the Agreement;

c) private and personal details of employees or dients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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) infarmation relating to the past, present and future research and development of the
disclosing Party;

) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and assodated material and documentation
belonging to the disclosing Party;

i} technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes; \
i) Copyright works; \

k) commerdal, financial and marketing information;

)] data concerning architecture, demonstrations, tools an WW, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fungfo 2 technical reguirements and
specifications of the disclosing Party;
n) information concerning faults or defegts il goods, equipment, hardware or software or the

incidence of such faults or defe

o) information concerning the Fees and / or costs of the disclosing Party or its

autherised Subcontractors &r methods, practices or service performance levels

actually achieved;

2.7  Copyright means thegight i ssions, procedures, methods of operations or mathematical
concepts, compute codes, compilations of data or other material, literary works, musical
works, artistic urt® recordings, broadcasts, program carrying signals, published editions,

s, of cinematographic works of the copyright owner to do or to authorise the
specified in respect of the different categories of works;

2.8

any breach of the obligations of either Party [including but not limited to
| breach or breach of a fundamental term} or any Default, act, omission, negligence or
nt of either Party, its employees, agents or Subcontractors in connection with or in
%tﬁon to the subject of the Agreement and in respect of which such Party is liable to the other;
«, .9 ~ Deliverable(s) means any and all works of authorship, products and materials developed,
~ written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
{o the Services;

2.10 Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated dircuits
and integrated circuits;

2.11 Fee{s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;
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2.12

2.13

2.14

2.15
2.16

2.17
2.18

2.19

24

2.25
2.26

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in generai; \

Materials means the Deliverables, the Service Provider Materials ang theWhird Party Materials;

Parties mean the Parties to the Agreement together with theigsubsidian®s, divisions, business
units, successors-in-title and their assigns; V

Party means either one of these Parties;

Patents mean registered Patents and Patent applicatidyg the latter have proceeded to grant,

and Includes a right granted for any inventions, froducts ™™processes in all fields of technology;

Permitted Purpose means any activity to be undertaken or supervised by Personnel
or employees of one Party during th of the Agreement, for which purpose authorised

@ rmation or Intellectual Property is a prerequisite in
Mgss tghbe accomplished;

oyee, agent, consultant, independent asscciate or supplier,

disclosure of the other Party’s Co
order to enable such activity

Personnel means any part
Subcontractor and the Raff of such Subcontractor, or other authorised representative of either
Party;

Purchase @rdep(s) Weans official orders issued by an operating division of Transnet to the
0

Setvic x e provision of Services;
S% ns [®], the Service(s) provided to Transnet by the Service Provider, pursuant to
of|

h der(s) in terms of the Agreement;

e Level Agreement or SLA means the processes, deliverables, key performance
icators and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development fools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;
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2.27

2.28

2.29

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or setvices of one

undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and \

Work Order(s) means a detailed scope of work for a Service regud by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Sagice to Trawsnet, which may be

appended to the Agreement from time to time.
3 INTERPRETATION

3.1

3.3
3.4
3.5

4 NAT

Clause headings in the Agreement are included fpr ea rence only and do not form part of

the Agreement for the purposes of interpre

am

(Nflred or drafted such provision.

iof or for any other purpose. No provision shall be

construed against or interpreted to th e of either Party hereto by reason of such

Party having or being deemed to hays

accepted meanings

A reference b lar Thcorporates a reference to the plural and vice versa.

A refere turgl persons incorporates a reference to legal persons and wvice versa.
A referQuce rticular gender incorporates a reference to the other gender.
D STOPE

reement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,

the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [dmendment and
Charige Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable,

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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4.6

silent on the matter, the term, provisicn or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liabie under this clause If it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of

that delay. \\

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to ¢ Wartnership between the
Parties, or constitute or be deemed to constitute the P a@fnts or employees of one

another for any purpose or in any form whatsoever.
Neither Party shall be entitled to, or have the power © @ to enter into an agreement in the
name of the other; or give any warranty, reprefentation or undertaking on the other's behalf; or

create any lizbility against the other or g ther's credit in any way or for any purpose
whatsoever.

6 WARRANTIES

6.1

The Service Provider warranf§to Traksnet that:

a) it has full capaci® and authotity to enter into and to perform the Agreement and that the

Agreem
b) it will' di

d by a duly authorised representatives of the Service Provider;

its obligations under the Agreement and any annexure, appendix or
d o with all due skill, care and diligence;

cwill solely responsible for the payment of remuneration and associated benefits, if
of its Personnel and for withholding and remitting income tax for its Personnel in

Work Order(s), and will procure the right for Transnet to take such copies [in whole or in

onformance with any applicable laws and regulations;
% it will procure licences for Transnet in respect of all Third Party Material detailed in the
&
S

part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.
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6.3

6.4

6.5

6.6

6.7

6.9

6.10

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet wilk be entitied to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing. \\

The Service Provider will not be liable to remedy any problem arising§rom or caused by any
modification made by Transnet to the Deliverables, or any part thereof, withgut the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effe eps proposed by Transnet

pursuant to clause 6.5 above, inciuding but not limi st implications or any disruption

ot delay in the performance of the Services, The Part e that any changes to the Services,

including the charges for the Services or anjtimgtables for defivery of the Services, will be agreed
in accordance with the change contr ed as set out in cause 28 fAmendment and
Change Control].

The Setvice Provider warrants

a) it has, using the mosup-to-date software available, tested for {and deleted} all commonly

known viruses iqthe ifls and for all viruses known by the Service Provider at the date

of the relev, Order; and

livery to Transnet, the Materials do not contain any trojan horse, worm,
ic b, tigne bomb, back door, trap door, keys or other harmful components.

roWller agrees that, in the event that a virus is found, it will at its own expense use
ours to assist Transnet in reducing the effect of the virus and, particularly in the
t that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the
extent to mitigate such losses and to restore Transnet to its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] in connection with the Agreement and shall procure that its
Persannel shall observe the provisions of Section 14 {as applicable] or any amendments and re-
enactments thereof and any regutations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere Jas applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements andfor regulations. The Service Provider and/for its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1 Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform t&%n{ices, but for no

other purpose. However, Transnet's compliance with any request for inf tion is subject to any

internal security rules and requirements and subject to the observa the Service Provider of
its confidentiality obligations under the Agreement. V
7.2  The Service Provider shall give Transnet reasonable n nWhformation it requires in

accordance with clause 7.1 above.

7.3 Subject to dause 13 [Service Provider’s Personne & et agrees to provide the Service
Provider or its Personnel such access to and uselpf its faciiities as is necessary to allow the Service
Provider to perform its obligations under, g ent.

8 GENERAL OBLIGATIONS OF THE SE VIDER
8.1  The Service Provider shall:

a) respond promptly to Mol ints and engquiries from Transnet;

b) inform Tra t \amediately of any dispute or complaint arising in relation fo the provision
of the @
) s busthess in a professional manner that will reflect positively upon the Service
ide the Service Provider's Services;
ep #Ull records clearly indicating all transaclions concluded by the Service Provider

réfating to the performance of the Services and keep such records for at least 5 [five] years
from the date of each such transaction;

e obtain, and at all times maintain in fuli force and effect, any and all licences, permits and
the like required under applicable faws for the provision of the Services and the conduct of
the business and activities of the Service Provider; '

f observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

q) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, induding but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
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8.2

liability and without prejudice to any claims which Transnet may have for damages against
the Service Provider.

The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;

c) endeavour to provide the highest possible standards of service and professionalism, with a
reasohable degree of care and diligence;

d) use its best endeavours and make every diligent effort to meet agreﬁ‘deadfines;

e) treat its own Personnel, as well as all Transnet's officers, femployees, agents and

consultants, with fairness and courtesy and respect for their hu ights;

f) practice and promote its own internal policies aimed
discrimination [as further referred to in clause 22 —

g) treat all enquiries from Transnet in connectio
to all enquiries promptly and efficiently, Whe

rvices with courtesy and respond
fervice Provider is unable to comply
with the provisions of this clause, the Senfice Provider will advise Transnet of the delay and
the reasons therefor and will randet informed of progress made regarding the

enqiry;

h} when requested by Tra e clear and accurate information regarding the Service

Provider's own poliffes andwpfcedures, excluding Know-How and other Confidential
Information, &

the Parties;

ept non-disclosure undertaking has been entered into between

i not a f interest to develop between its own interests [or the interests of any

omers] and the interests of Transnet;

or offer, nor allow, induce or promote the acceptance or offering of any
iy, enticement, incentive or gift that could reasonably be regarded as bribery or an
attempt to otherwise exert undue influence over the recipient;

not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
) not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transhet’s reputation or business image; and

m)  immediately report to Transnet any unethical, fraudulent or otherwise untawful conduct of
which it becomes aware in connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

9.1

9.2

In consideration of the provision of the Services, Transnet will pay to the Service Provider the
Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work
Order [which will be invoiced to Transnet at cost].
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93  Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reascnable and proper expenses incurred directly and solely in connection with the
provision of the Services, provided that all such expenses:

a) are agreed by Transnet in advance;

b) are incurred in accordance with Transnet’s standard travel and expenses policies;
) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

94 Al Tax Invoices refating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel cg{\ing out the Services
and incurring the expenses, and the Tax Invoice will, where approfidte, include VAT as a

separate item.

10  INVOICING AND PAYMENT V

10.1 Transnet shall pay the Service Provider the amounts d IM@¥he relevant schedule or Work

Order, subject to the terms and conditions of the AgRg

10.2 Transnet shall pay such amounts to the Service providel™@hon receipt of a correct and undisputed

Tax Invoice together with the supporting goCt
hereto, once the undisputed Tax 1 @
undisputed become due and pay

. or Such portion of the Tax Invoices which are

Service Provider for the provision of the Services, in
terms of clause 10.4 below,

10.3  All Fees and other sums payQble ughler the Agreement are exclusive of VAT, which will be payable

10.4

ccaflance with this clause 10, the Service Provider shall be entitled to charge interest on the

Utstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
period from the due date of payment until the outstanding amount is paid.

11 FEE ADJUSTMENTS

111 Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.

11.2 No less than 2 [two] months prior to any proposed Fee adiustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.
11.3 Should Transhet and the Service Provider fail to reach an agreement on Fees for the successive

period, either Party shall be entitied to submit this matter to dispute resofution in accordance with
clause 25 of this Master Agreement [Dispute Resolution].
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12  INTELLECTUAL PROPERTY RIGHTS

12.1 Title to Confidential Information

a)

b)

9

d)

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Inteliectual
Property that is proprietary to Transnet., For the avoidance of doubt, all the Service
Provider’s Background Inteliectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for t{i Permitted Purpose.

This license shall not permit the Service Provider to sub-license fo parties.

The Service Provider shall grant to Transnet an irrevocab alty free, non-exclusive

ficence to use the Service Provider's Background Intell@:ﬁ for the Permitted
0

Purpose. This licence shall not permit Transnet to sub-li er parties.

The Service Provider shall grant Transnet a t ervice Provider's Background

Intellectual Property on terms which shall b /= Megotiated between the Parties for

the purpose of commerdially exploiting ghe For® d Intellectuat Property, to the extent

that such access is required.

12.2 Title to Intellectual Property

a)

)

\*Q
C

)

d)

All right, title and intere; @ t8yoreground Inteflectual Property prepared, conceived
or developed by thegBerviSg Prgfider, its researchers, agents and employees shall vest in
Transnet and the Saice Pgpvider acknowledges that it has no claim of any nature in and
to the Foregro®ad Intellectual Property. The Service Provider shall not at any time during
or aftgr t
en

a

egbi such Foreground Intellectual Property, or cause o be done any act or
testing or in any way impairing or tending to impair any part of that right, title
inte

ination or cancellation of the Agreement dispute the validity or

% est to any of the Foreground Intelfectual Property and shall not counse! or assist

fn
y person to do so.

Transhet shall be entitied to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreground Intellectual Property.

Where the Foreground Intellectual Properly was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Inteflectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
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sign all documents and do all things as may be necessary to effect, record and petfect the
assignment of the Foreground Intellectual Property to Transhet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shalt not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet's Background Intelectual Property and/or Foreground Inteilectual Property.

12.3 Title to Improvements
Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Informat‘\ shall be exclusively
owned by Transnet. The Service Provider shall disciose prompth§ to Transnet all such
improvements, developments, adaptations and/or modifications, inven or discoveries, The
Service Provider hereby undertakes to sign ail documents ancgo thipgs as may be necessary
to effect, record and perfect the assignment of such im Ydevelopments, adaptations
and/or modifications, inventions or discoveries tg and the Service Provider shali
reasonably assist Transnet in attaining, maintaining ~& enting ownership and/or protection

of the improved Foreground Intellectual Prope:

12.4 Unauthorised Use of Confidential ati
The Service Provider shall not authag

Information belonging to Trans @

Information, and shall progiptly nG

party to act on or use in any way any Confidential

he¥ or not such party is aware of such Confidential
ransnet of the information if it becomes aware of any
party so acting, and ghall vidd Transnet the information with such assistance as Transnet

reasonably requiregyat \ansnet’s cost and expense, to prevent such third party from so acting.

12.5 Unauthoris liectual Property

ice Provider agrees to notify Transnet in writing of any conflicting uses of, and
of registrations of Patents, Designs and Trade Marks or any act of
ment, unfair competition or passing off involving the Intellectual Property of
nsnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

) It shall be within the sole and absolute discretion of Transnet to determine what steps shall

g, be taken against the infringer and the Setvice Provider shalt co-operate fully with Transnet,

at Transnhet's cost, in whatever measure including legal action to bring any infringement of
iilegal use to an end.

<) The Service Provider shall cooperate to provide Transnet promptiy with all relevant
ascertainable facts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award arising out of such
proceedings, If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award
arising out of proceedings.
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13

14

S

SERVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

13.4

13.5

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcantractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitted to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with al reasonable requirements made
known ko the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premisas upon which the Services are to be performed [including L\ t limited to security
regulations, poficy standards and codes of practice and health ang sety requirements]. The

Service Provider will ensure that such Personnel at all times actgn a lawfuNgnd proper manner in
accordance with these requirements.

Transnet reserves the right to refuse to admit or to regg

=

whose presence woutd be in breach of an and reguiations governing Transnet's Personnel,
provided that Transnet notifies the Se @
reasonable exclusion of any su

The Service Provider agr to use all reasonable endeavours to ensure the continuity of its

0 premises occupied by or on

pehalf of it, any Service Provider Personnel whose ad Sr®resence would, in the reasonable

opinion of Transnet, be undesirable or who rgprese reat to confidentiality or security or

rovid® of any such refusal [with reasons why]. The

| from such premises shall not relieve the Service

SR

Provider from the performan htions under the Agreement,

Personnel assigned tofgerfor ervices. If any re-assignment by the Service Provider of those

Personne! is neces if Transnet advises that any such Personnel assigned are in any respect

nadbrovision of the Services, such approval not to be unreasonably withheld or delayed.

T OF LIABILITY
8 either Party excludes or limits Fability to the other Party for:
a)

14.2

14.3

death or personal injury due to negligence; of
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transhet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the
Service Provider or its Personnel in connection with the Agreement. The Service Provider's liability
arising out of this dause 14.2 shall be jimited to a maximum amount payable in respect of any
one occurrence of a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
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related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.

14.4  Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liahle to the other for indirect or consequential loss or damage or inchuding
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

14,5 If for any reason the exclusion of liability In clause 14.4 above is void or unenforceable, either
party's total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above,

14.6 Mothing in this ciause 14 shall be taken as limiting the liability of the Se &\’rovider in respect of
clause 12 [Inteflectual Property Rights] or clause 16 [Confidentiality

15  INSURANCES y
15.1  Without limiting the liability of the Service Provider un cement, the Service Provider

shail take out insurance in respect of ail risks for ' udent for the Service Provider {0
insure against, including any liabifity it may haye as 8 of its activities under the Agreement
for theft, destruction, death or injury fguany person and damage to property. The level of
insurance will be kept under review nsl on an annual basis, to ensure its adequacy,

provided that any variation to the Lch insurance shall be entirely at the discretion of the

Service Provider.

15.2 The Service Provider shall

evidence of the exisignce 0
policy renewals.
16 CONFIDENTIA

16.1 The undertake the following, with regard to Confidential Information:

ance with reputable Insurers and will produce to Transnet

licies on an annual basis within 30 [thirty] days after date of

ot #8 divulge or disciose to any person whomsoever in any form or manner whatsoever,
her directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
% with a statute, or by a court having jurisdiction, or by any other duly authorised and
\\ empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b} not to use, exploit, permit the use of, directly or indirectly, or In any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;
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d)

e)

h)

i}

&

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disciosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause o permit these tasks to be carried out except in the
performance of its obligations pursuant t©© the Agreement;

not to exercise less care to safequard Transnet Confidential Information than the Party

exercises in safequarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropri \ vel of confidentiality
relevant to the nature of the information concerned, agreed betwdgn the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by hgp person subject to their

control, any public statements or issue press relea lose Confidential Information

with regard to any matter related to the Agr @
has first been obtained from the Party figst di g

ss written authorisation to do so

kuch information;

each Party shall be entitled to discl

relevant to one or more techni alifie

h aspects of Confidential Information as may be
miployees or consultants of the Party who are

reguired in the course o ties to receive the Confidentiai Information for the

rogd & he employee or consultant concerned has a legitimate
é@ 15 the extent necessary for the Permitted Purpose, and is

informed by thg Pa = confidential nature of the Confidential Information and the
obligations confidentlality to which such disclosure is subject and the Party shall
ensu plt¥ees or consultants honour such obligations;

C all notify the other Party of the name of each person or entity to whom any

Permitted Purpose p

interest therein, and

ANl Information has been disciosed as soon as practicable after such disclosure;

ch¥Party shall ensure that any person or entity fo which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party's employees,
officers or agents are required to sign a non-disclosure undertaking.

16.2 The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or
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€) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obfigation of confidentiality; or

d) is independently developed by a Party as proven by its written records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,

\
17  TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES \
Should the Service Provider fail or neglect to execute the work or to deliver a rtion of the Service, as
required by the terms of the Agreement or Work Order, Transnet Wthe Agreement or Work
Order in so far as it relates to the unexecuted work or rejected p h

advertising matter, printing matter and the like.

ervice, and, in such event,
the provision of any remaining commitment shall remain subj espects to these conditions.

18 TERM AND TERMINATION

18.1 Notwithstanding the date of signature ; Commencement Date if the Agreement is {o]

and the duration shall be for a 12 1§ onth period, expiring on [e], unless:

a) TR 3 Sher Party in accordance with the provisions incorporated

minate the Agreement forthwith by notice in wriking to the other Party where
as committed a material Default and, where such Default Is capable of remedy,
t& remedy such Default within 30 [thirty} days of receiving notice specifying the Default
nd requiring i£s remedy.
er Party may terminate the Agreement forthwith by notice in writing to the other Party when
the other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may he amended
from time to time], or if any action, application or proceeding is made with regard to it for:
a) a voluntary arrangement or composition or reconstruction of its debts;
b) its winding-up or dissolution;
) the appointment of a liquidator, trustee, receiver, administrative receiver o similar officer;
or
d} any similar action, application or proceeding in any jurisdiction to which It is subject.
18.4 Transnet may terminate the Agreement at any time within 2 f{two] moniths of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the

purposes of this clause, “eontrol” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.
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19

18.5

18.6

Transnet may cancef any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

1

9
19.6

19.7

Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all

provisions which are to survive the Agreement or impliedly do so shall remain in force and in

effect. \\

On termination of the Agreement or a Work Order, the Service Provide§ will immediately deliver

up, and procure that its Personnel will immediately deliver up fo Trans all Deliverables and

property belonging to Transnet [of, in the event of termindgo f agWork Order, such as is

relevant to that Work Order] which may be in the pos under the controf of the
Service Provider, and certify to Transnet in writing th een done.
To the extent that any of the Deliverables ang prop rred to in clause 19.2 above are in

electronic form and contained on non-detagQab/Q storage devices, the Service Provider will provide
Transnet with unencrypted copies of e magnetic media and will irretrievably destroy
and delete copies so held.

In the event that the Agree ated by the Service Provider under clause 18.2 [Term

and Termination], or in thefevent tida Work Order is terminated by Transnet under clause 18.5

[Term and Terninaor, t will pay to the Service Provider all outstanding Fees

2 bagis] relating to the werk undertaken by the Service Provider up untii
a0, Transnet will also pay the costs of any goods and materials ordered

by the in relation to the such work for which the Service Provider has paid or is
legalig oNge ay, in which case, on delivery of stich goods or materials, the Service Provider
il projnptileliver such goods and materials to Transnet or as it may direct.

; proVisions of clauses 0 [Definitions], 6 [Warranties], 12 [Inteflectual Property Rights], 14
%' stion of Liabifity], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute

esolution] and 29 [Governing Law] shall survive termination or expiry of the Agreement,

If ejther Party [the Defauiting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a} the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or
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20

21

S

909 i
E%LITY AND DIVERSITY
2.1

) gither Party cease or threaten to cease Lo carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which woutd be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitied, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the ather,

ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunde ‘xcept with the prior
written consent of the other. Further, in the event that Transnet wishes ssign or novate the

Agreement to any third party, the Service Provider agrees that it shall not nably withhold or delay
its consent to such assignment or novation and that it shall only be enti d to reco
reasonable legal costs incurred by it as a direct result of such assiggmelfgo ion.

r from Transnet any

FORCE MAJEURE

21.1 Neither Party shall have any claim against the gther sing from any failure or delay in the
performance of any obligation of either P der the Agreement caused by an act of force
majeure such as acts of God, fire, f ar, Wrike, lockout, industrial dispute, government

action, laws or regulations, riots, tg r civil disturbance, defaults, delays or discontinuance

on the part of independent cggt ppliers, or other circumstances or factors beyond the

B the extent that the performance of obligations of elther

21.2 Each Party

as_soon as practicable and will seek agreement to modification of the relevant

tiNAgreement in order to accommodate the new circumstances caused by the act of
P'If a Party fails to agree to such modifications proposed by the other Party within
days of the act of force majeure first occurring, either Party may thereafter terminate
reement with immediate notice.

The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they will not, and shalt procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.
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23  NON-WAIVER

23.1 Failure or neglect by either Party, at any time, o enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement,

23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

24  PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, iilegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisior“lall not be affected
thereby.

25 DISPUTE RESOLUTION
25.1 Should any dispute of whatsoever nature arise between 1 cerning the Agreement,

the Parties shalfl try to resolve the dispute by negotigy

10 [ten] Business Days of such
dispute arising.

25.2 If the dispute has not been resolved by such Yegotiation, either of the Parties may refer the
dispute to AFSA and notify the other
Johannesburg.

25.3 Such dispute shall be finally reso @ rdance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFS

rdingly, which proceedings shall be held in

25.4 This clause constitutes an irr ahy¥ consent by the Parties to any proceedings in terms hereof,

and neither of the shall be entitled to withdraw from the provisions of this clause or claim

at any such pro

259%hall not preclude either Party from seeking urgent relief in a court of appropriate
where grounds for urgency exist.

26 S FOR NOTICES
The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
& hereafter, as their respective addresses for giving or sending any notice provided for or required

in terms of the Agreement, provided that either Party shall be entitled to substitute such other
address or facsimile number, as may be, by written notice to the other:

a) Transnet
)] For legal notices: [®]
Fax No. [e]

Attention: Legal Department
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(i)  For commercial netices: [e]
Fax No. [e]

Attention: [e]

b) The Service Provider

(i)  For legal notices: [}
Fax No. [e]
Attention: [e]

(ii} For commercial notices: [e] \\
Fax No, [e]

Attention: [e

26.2  Any notice shall be addressed to a Party at its physic
facsimile,

of ®elivered by hand, or sent by

26.3 Any notice shall be deemed to have been given:

a) if hand delivered, on the day of dejj
b) if posted by prepaid registered po

)

printout, provided thff such e shall be confirmed by prepaid registered post on the

[ten] days after the date of posting thereof; or

c) if faxed, on the date and 1 ending of such fax, as evidenced by a fax confirmation

date of dispatch,of su r, should no postal facilities be available on that date, on the

27  WHOLE AND ON NT

27.1 The P
betweeRthe ith regard to the subject matter of the Agreement.

27.2 ) hereby confirm that the Agreement replaces all other agreements which exist or may
ve gpisted in any form whatever between them, with regard to the subject matter dealt with in

Agreement, including any annexures, appendices, schedules or Work Order(s) appended

byfconfirm that the Agreement constitutes the whole and only agreement

hereto.

28 MENDMENT AND CHANGE CONTROL

28.1 Any requirement for an amendment or change to the Agreement or to @ Work Order shall only be
valid if it is in writing, signed by both Parties and added to the Agreement as an addendum
hereto.

28.2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution].
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29

30

GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the faws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may % appropriate in the
circumstances. If, within a reasonable period of time, the Service Provifer and Transnet cannot

reach agreement on the nature of the changes required or on modificatt f Fees, Deliverables,
warranties, or other terms and conditions, either Party may sedgtONgave jhe matter determined in

accordance with clause 25 [Dispute Resolution] above.

COUNTERPARTS

The Agreement may be signed in any number of count@&parts, which taken together shall constitute
one and the same instrument. Either Party r into the Agreement by sighing any such
counterpart.

Q 000cc0
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