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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: HAND DELIVERED TO TENDER BOX
CLOSING VENUE: CHAIRMAN TRANSNET FREIGHT RAIL ACQUISITION COUNCIL
GROUND FLOOR INYANDA HOUSE 1
21 WELLINGTON ROAD
PARKTOWN
JOHANNESBURG 2001

'\

v

1 Responses to RFQ
Responses to this RFQ [Quotations] must not include document: ce relating to any other
quotation or proposal. Any additional conditions must be embogdie®N companying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE
Transnet fully endorses and supports the Gove ‘s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to d ess With local business enterprises who share these
same values, Transnet will accordingly ajfow N Mgference” to companies who provide a valid B-BBEE
Verification Certificate. All procureme Mgactig

2.1 B-BBEE Scorecard andQatin
As prescribed in ter

2000 and its @fgula Respondents are to note that the following preference point system is

applicabl aQids;
system for requirements with a Rand value of up to R1 000 000 (all applicable

L )
included).
idders are to note that if the 80/20 preference point system is stipulated in this RFP and

all Bids received exceed R1 000 000.00, the RFP must be cancelled.

s will be evaluated accordingly.

e Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

~, he value of this bid is estimated to be below R1000 000 {all applicable taxes included) and
therefore the 80/20 system shall be applicable.

When Transnet invites prospective suppliers to submit Proposals for its various expenditure
programmes, it requires Respondents to have their B-BBEE status verified in compliance with the
Codes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No.
53 of 2003.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a one year transitional period starting 11 October 2013. During the transitional period, companies
may elect to be measured in terms of the Revised Codes or the 2007 version of the Codes. After

Respondent's Signature Date & Company Stamp
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the first year of the implementation of the Revised Codes, B-BBEE compliance will be measured in
terms of the Revised Codes without any discretion. Companies which are governed by Sector-
specific Codes will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it was issued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE
certificates issued based on the Revised Codes.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and
submit i together with proof of their B-BBEE Status as stipulated in the Claim Form in order to
obtain preference points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certifica*‘or a certified copy
thereof at the Closing Date of this RFQ will result in a score of Rero being allocated for
B-BBEE.

[Refer clause 19 below for Returnable Documents required] V

3 Communication

a) Respondents are warned that a response will ge lia disqualification should any attempt be

made by a Respondent either directly ectly to canvass any officer(s) or employee of

sing date and the date of the award of the

b} < e closing date and time, direct any written enquiries

Email: Bongekile.Miva@transnet.net TEL 031 361 4403

c) Respondents any time after the closing date of the RFQ, communicate with

Prudence j any matter relating to its RFQ response:
Telep % 9486 Email TAC.SECRETARIAT@transnet.net
4 Tax Clglir
po ‘s original and valid Tax Clearance Certificate must accompany the Quotation. Note that

iness shall be awarded to any Respondent whose tax matters have not been declared by SARS to
in order.
N

L[4

VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national
and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

Respondent’s Signature Date & Company Stamp
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10

11

12

Pricing

All prices must be quoted in South African Rand on a fixed price hasis, excluding VAT.

Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any
number of short-listed Respondents.

Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an & Any exceptions to this
statement must be clearly and specifically indicated.

Disclaimers

Transnet is not committed to any course of action as a result el e of this RFQ and/or its receipt

of a Quotation in response to it. Please note that Transnet sshe right to:

. maodify the RFQ's service(s) and request Respondgnts to T®#¥d on any changes;
. reject any Quotation which does not confor ructions and specifications which are detailed

herein;
%ﬂ submission deadline;
d Ouptation;

with this Quotation at any time after the RFQ's closing date;

. disqualify Quotations submitted afte

+  not necessarily accept the low r
. reject all Quotations, if it so de®ges;

. place an order in conngcti
. award only a porti posed services which are reflected in the scope of this RFQ;

/s between more than one Service Provider; or

. Make no
Transngfre he right to award business to the highest scoring bidder/s unless objective criteria
justigih®awat to another bidder.

>

ansnet’s supplier integrity pact
Transnet’s Integrity Pact requires a commitment from suppliers and Transnet that they will not engage in
any corrupt and fraudulent practices, anti-competitive practices; and act in bad faith towards each other.
The Integrity Pact also serves to communicate Transnet’s Gift Policy as well as the remedies available to
Transnet where a Respondent contravenes any provision of the Integrity Pact.

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Tenders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acquainted themselves with afl the
documentation comprising the Transnet Integrity Pact and that they fully comply with ali the terms and
conditions stipulated in the Transnet Supplier Integrity Pact as follows:

Respondent’s Signature Date & Company Stamp
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YES "NO

Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding

5 years as required by Annexure A to the Integrity Pact, such declaration must accompany the
Respondent's bid submission.

14 Evaluation Criteria :Transnet will utilise the following criteria [not necessarily in this order]

in choosing a Supplier/Service Provider, if so required:

Administrative Completeness of response and returnable documents

responsiveness

‘for consideration,

Final weighted | « Pricing and price basis [firm] - whilst not the sole f
evaluation based competitive pricing and overall level of uncondifjgn discounts® will be critical

on 80/20 | « B-BBEE status of company - Preference poiggs will beWyvarded to a bidder for
preference point attaining the B-BBEE status level of contri Mcordance with the table
system as indicated in Annexure A,

indicated in

paragraph Errort
Reference  source

not found.

15 Validity Period

Transnet desires a validity period of Q0 [SIXJ Y] days from the closing date of this RFQ.
This RFQ is valid unti

16 Banking Details

BANK:
BRANCH NAMERC
ACCOU

ACCO ER:

17 any Registration

\\ gistration number of company / C.C.
Registered name of company / C.C.

18 Disclosure of Prices Quoted Respondents must indicate here whether Transnet may disclose

their quoted prices and conditions to other Respondents:

YES NO

19 Returnable Documents

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation puposes, be implemented when payment Is
effected.

Respeondent’s Signature Date & Company Stamp
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Returnable Documents means all the documents, Sections and Annexures, as listed in the tables
below,

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below,

Failure to provide all these Returnable Documnents at the Closing Date and time of this
RFQ may result in a Respondent’s disqualification. Respondents are therefore urged to
ensure that all these Docurnents are returned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these Returnable Documents by so indicating [Yes or No]
in the table below: \

-\ [ Submitted

LN i [Yesor:.

BRI, : P T UNeY
SECTION 1 : Notice to Bidders

- Valid and original B-BBEE Verification Certificate g#r (8iNgd copy thereof
[Large Enterprises and QSEs]Note: failure to & a valid B-BBEE
Verification Certificate at the closing date and tigne o RFQ will result in an
automatic score of zero for preference

- Valid and original B-BBEE certificate/s 1@ idaWit or certified copy thereof
from auditor, accounting officer o WG accredited Verification Agency

[EMEs]Note: failure to provide a %:h E Verification Certificate at the
gsult in an automatic score of zero

closing date and time of the
being allocated for preference

- In the case of Joint Venyres, a copy of the Joint Venture Agreement or
written confirmation of iention to enter into a Joint Venture Agreement

o : 'Rét'u:r_nabl'e'_bocqm_ent's R

e Certificate [Consortia / Joint Ventures must
arance Certificate for each party]

. ertified copies of the relevant company registration documents from
Companies and Intellectual Property Commission (CIPC)

« Certified copy of valid Company Registration Certificate [if applicable]

Financial Statements signed by your Accounting Officer or Audited Financial
Statements for previous 3 years

Respondent’s Signature Date & Company Stamp
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Section 2
QUOTATION FORM

I/We
Hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

+ the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [available on

request]; and

«  Any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

1/We accept that unless Transnet should otherwise decide and so inform _mefs, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspopdence], Wygether with Transnet's
acceptance thereof shall constitute a binding contract between Tran M/us.

I/We further agree that if, after I/we have been notified of @ ptence of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery jead-tiNggibted, Transnet may, without prejudice
to any other legal remedy which it may have, ¢ e order and recover from mefus any expenses

incurred by Transnet in calling for Quotations @ and/® having to accept any less favourable offer.

% Schedule

1/We quote as follows for the gdgds reguired, on a “AS & WHEN BASIS “ excluding VAT: [for
SERVICES, attach a scope oywork ricing schedule]

-Time from date of purchase order: [daysfweeks]
LETION TIMES AS PER PRICING SCHEDULE ATTACHED.

\\ tes to Pricing:
a}  All Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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TRANSNET
.. freightrail |

A Division of Transnet Limited

e T g T it e i @b e s i e rhee o e

'Re : Invitation for Quotation for Repair of Electric Motors

. an “as and when required” basis. We therefore invite you to provid ith-a quotation
~ for the services as set out below. Estimated quantities are be w fd 60 motors. A "
. sample motor will be made available for evaluation purposegud ved.

We would like to enter into a one year contract for the repair of point Sschine motors on -
2

" tender, Y TERARC,

Sec&ai nditions Q - ;
-1 The contract period is t0 be, the date of notnillat e acceptance of. the "
) | Pnces quoted for work and matenZe fixed and free of escalation for the

entire contract period.
'3 - Repairs to motors are to be caNjed t within 5 working days. of receipt. -

3,1 Motors will be delivered in§inimum batches of 5 motors, unless mutually

" otherwise agreed. -
3.2- A penalty of R200gfer, , per working week or part thereof, will be Eevied"if the ,

. repair period eeded. :
4  The wiresof s to dings are to be numbered, A1, A2; Bl B2; C1 C2 and are to
- have apgfo bootlace ferrules fitted.
4.1 Al myst be tested such that when A1, B1, Cl are: connected together(star :
o c@ ); apptication of the (phase rotation detected), red, white, blue
to A2, B2, C2, (respectively) results in the motor armature rotating antl-

\\ ckwise, when viewed from the gear/puliey end.
5 Al workis to'carry a 12 month warrantee.




Unspecified Services

2|2

1 Where the contractor is required to supply material and/or other unspecified
items/work, this will be dealt with by means of a separate quotation which is to be

valid for 30 days.

1.1 Transnet reserves the right to accept or reject any such quotation and obtain these
services from alternative sources, if deemed to be too Transnet's advantage.
1.2 Should the contractor’s quotation be accepted, the costs involved will accumulate

towards the contract total.

Invoicing and Payment
1 Invoices must contain detail of all work carried out, per motor,

%oting the serial

number. \
1.1 The rates as quoted below are to be used for whichever Qﬁ%sks were required

to effect the necessary repairs.
1.2 Payment will generally be made 30-60 days from the r f invoice.

Motor description : 0.37 kw 380v 3g A.C. Model R or similar.

Schedule of rates *

Work description(per motor)

Dismantle

Replace Bearing (Brake Si

Replace Bearing (Gear/Rulley side)

Wash, Dry and Tgst

OIS |[ON (U | B (LD D
X
1]
2
>
o
[¥2]
ot
Q
-
Q

Straighte
Re-assem t and Paint
Ot
8a
8b
S

Any queries can be directed to Bongekile Miya (083 701 0738) or myself,

Regards

i

Ll/hamsanqa Hlambisa
Production Manager (Signals)
Cell : 083 385 2999

E-mail: thamsanga.hlambisa@transnet.net
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Section 3
VENDOR APPLICATION FORM

Raspondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp]

2. Certified copy of Identity Document{s) of Shareholders/Directors/Members [where
applicable] \\
3. Certified copies of the relevant company registration document@ompanies and

Intellectual Property Commission (CIPC)

Certified copies of the company’s shareholding/director »

A letter on the company’s letterhead confirm physic | addresses
Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certifi *

ertificate / sworn affidavit or certified copy

® N & v o»

thereof meeting the requirement W E compliance as per the B-BBEE Codes of Good
Practice

9, Certified copy of valid CoNpany Registration Certificate [if applicable]

“ ' VAT number [if registered]

 Company telephone number

 Bankname

* esourt hocer

- postal address

Respondent’s Signature Date & Company Stamp
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Physca Address

Contact person: :

_ Desagnatlon

e j’eleph_o_n_e:

. Email

- Annual turnover range [Iast 1‘” nanoat year]

Does your company prov:de Products
U preaof defivery | Nat:onal ----- - Clocal

s yOﬁr company a public orprlvate enttty_ Private ;' s

- Does your company have a Tax Directive or- IRP3O Certifi s _: S
" "Maln product or services [e.g. Stationery/C sult Lanh e

Complete B-BBEE Ownership Details:

9% Black.

i % Black women
ownershlp '

s ownershlp 4

Parttime

 Cgmtact number

perating ‘Diyisio'o , e

Duly authorised to sign for and on behalf of Company / Organisation:

' Desngﬂation

:31D_3te._-'

 tame

Signature-

Respondent's Signature Pate & Company Stamp



RFQ FOR THE SUPPLY OF
As & When Signal Motor Equipment Repairs
FOR A PERIOD OF i YEAR

ANNEXURE A : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-
Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

\!

INTRODUCTION

1.1 A total of Twenty preference points shall be awarded for B-BBEE a@o Contribution.

1.2 Failure on the part of a Bidder to fill in and/or to sign this fi it a B-BBEE Verification
Certificate from a Verification Agency accredited by ffe African Accreditation System
[SANAS] or a Registered Auditor approved by the In t Regulatory Board of Auditors

[IRBA] or an Accounting Officer as contemplated §p the Close Corporation Act [CCA] together

with the bid will be interpreted to mean préfgrence points for B-BBEE Status Level of

Contribution are not claimed.

1.3 Transnet reserves the right to requi er, either before a Bid is adjudicated or at any time

subsequently, to substantiate arf§y claim regard to preferences, in any manner required by

Transnet.

GENERAL DEFINITIONS

2.1 T"all applicab) pclude value-added tax, pay as you earn, income tax, unemployment

insurance furlyl coRgibMons and skills development levies;

2.2 “B-B s broad-based black ecocnomic empowerment as defined in section 1 of the
Br sedBlack Economic Empowerment Act;

23 status of contributor” means the B-BBEE status received by a measured entity based

n @ overall performance using the relevant scorecard contained in the Codes of Good Practice on

\\ lack Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black Economic

Empowerment Act;

24  “Bid” means a wrilten offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 T™Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 {Act No. 53 of 2003];

2.6  “comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;



2.8  “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 "EME" means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 {ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

2.10  “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise duty
and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs
of any service, for the execution of the contract; \

2.11 “functionality” means the measurement according to predetermined as set out in the bid
documents, of a service or commaodity that is designed to be ical and’useful, working or
operating, taking into account, among other factors, the qualier 7 viability and durability

of a service and the technical capacity and ability of a bid
2.12  “non-firm prices” means all prices other than “firm” pri

2.13  “person” includes reference to a juristic person;

2.14 “QSE" means any enterprise with an anngll al re®enue between RS [five] million and R35
fthirty five] million as per the 2007 very® % B-BBEE Codes of Good Practice and means any
¢ *@@n een R10 [ten] million and R50 [fifty] million as per

the Revised Codes of Good Practle issugd on 11 Qctober 2013 in terms of Government Gazette

enterprise with an annuat total rev

No. 36928
2.15 ‘“rand vaiue” means the imated value of a contract in South African currency, calculated
at the time of bid igfitai nd includes all applicable taxes and excise duties;

2.16 primary contractor's assigning or leasing or making out work to, or

son to support such primary contractor in the execution of part of a project

2.17 I Ygvafiue” bears the same meaning assigned to this expression in the Codes of Good
n Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based

mpowerment Act and promulgated in the Government Gazefte on 9 February 2007,

rust” means the arrangement through which the property of one person is made over or

bequeathed to a trustee to administer such propeity for the benefit of another person; and

2.19 “trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.

ADJUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award {0
another bidder.

3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.




3.3
34

3.5

3.6

Points scored will be rounded off to 2 [two] decimal places.

In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

However, when functionality is part of the evaluation process and two or more Bids have scored
equal points induding equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

'\




4,

POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1

4.2

4.3

44

4.6

4.7

4.8

In terms of the Preferential Procurement Regulations, 2011, preference peints shall be awarded to

a Bidder for attaining the B-BBEE status level of contribution in accordance with the table below:

B-BBEE Status Level of Contributor Number of Points
[Maximum 20]

1 20
2 18
3 16
4 12
; : )
6 6
7 4
8 2

Non-compliant contributor 0

Bidders who qualify as EMEs in terms of the 2007 vers e Codes of Good Practice must

submit a certificate issued by an Accounting Officerfas contemplated in the CCA or a Verification
Agency accredited by SANAS or a Registered or. Wggistered auditors do not need to meet the
prerequisite for IRBA's approval for the of conducting verification and issuing EME’s with
B-BBEE Status Level Certificates.

Bidders who qualify as EMEs in tefims of evised Codes of Good Practice issued on 11 October
2013 in terms of Governmeng Gaz . 36928 are only required to obtain a sworn affidavit on

an annual basis confirmi
the entity’s Level of

the entity has an Annual Total Revenue of R10 million or less and

-BBEL status level verification certificate or a certified copy thereof,
-BBEE rating issued by a Registered Auditor approved by IRBA or a
accredited by SANAS,

rmment Gazette No. 36928, Bidders who qualify as QSEs are only required to obtain a sworn
ffidavit on an annual basis confirming that the entity has an Annual Total Revenue of R50 million
r less and the entity’s Level of Black cwnership. Large enterprises must submit their original and
valid B-BBEE status level verification certificate or a certified copy thereof, substantiating their B-
BBEE rating issued by a Registered Auditor approved by IRBA or a Verification Agency accredited
by SANAS.

A trust, consortium or joint venture will qualify for points for its B-BBEE status level as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if
they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.

Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.



4.9 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that dees not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability
and ability to execute the subcontract.

4.10 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract.

4.11 Bidders are to note that in terms of paragraph 2.6 of Statement 000 of the xed Codes of Good
Practice issued on 11 October 2013 in terms of Government Gazf§tte No. 36928, any
representation made by an entity about its B-BBEE compliance must be ported by suitable

evidence or documentation. As such, Transnet reserves the ri Vest such evidence or
documentation from Bidders in order to verify any B-BBEE rec ed.
B-BBEE STATUS AND SUBCONTRACTING O

5.1 Bidders who claim points in respect of &BREE Status Level of Contribution must
complete the following:

B-BBEE Status Level of Contributor fmaximum of 20 points]

Note: Points claimed in respect graph 5.1 must be in accordance with the table
reflected in paragraph 4.1 aboveRand pust be substantiated by means of a B-BBEE certificate
issued by a Verification AgenWy accredited by SANAS or a Registered Auditor approved by IRBA or
a sworn affidavit in thgca EME or QSE.

5.2 Subcontra

hat percentage of the contract will be subcontracted? %
i}y  The name of the sUbCONTIACtOr oo
\\ (i) The B-BBEE status level of the subcontractor
{iv) Is the subcontractor an EME? YES/NO

5.3 Decdlaration with regard to Company/Firm
(1) Name of CompPany/FirM..........oooc et sreareas
(i) VAT registration NUMDEN ... e e s srerens
(iit}  Company redistration NUMDEL. ..ot
(iv) Type of Company / Firm [TICK APPLICABLE BOX]

OIPartnership/Joint Venture/Consortium
JOne person business/sole propriety

[JClose Corporations

CICompany (Pty) Ltd



W)

Describe Principal Business Activities

(vi) Company Classification [TICK APPLICABLE BOX]

{vii) Total number of years the company/firm has been in busiessv.

OlManufacturer
[1Supplier
[(Professional Service Provider \\

[(30ther Service Providers, e.g Transporter, etc

BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly e to do so on behalf of the
company/firm, certify that points claimed, based on the ByBBEENgay# level of contribution indicated in
paragraph 4 above, qualifies the company/firm for the %ce(s) shown and I / we acknowledge that:
(i} The information furnished is true a ect.

S

(i)

(iif)

Q.

In the event of a contract rded as a result of points claimed as shown in

paragraph 6 above, the
satisfaction of Transnef§that th
If the B-BBEE sta¥ys lev ontribution has been claimed or obtained on a fraudulent

ay be required to furnish documentary proof to the
aims are correct.

basis or any onditions of contract have not been fuifilled, Transnet may, in
additionj# a er remedy it may have:
(a) @ne person from the bidding process;

veW costs, losses or damages it has incurred or suffered as a result of that

cancel the contract and claim any damages which it has suffered as a result of

). Wi
erson’s conduct;
<(9

having to make less favourable arrangements due to such cancellation;
(d) restrict the Bidder or contractor, its shareholders and directors, and/or associated

entities, or only the shareholders and directors who acted in a fraudulent manner,
from obtaining business from Transnet for a period not exceeding 10 years, after
the aud’ alteram partem [hear the other side] rule has been applied; and/or
(e) forward the matter for criminal prosecution.
WITNESSES:

SIGNATURE OF BIDDER
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shail mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shail mean any day other than a Saturday, Sunday or public holiday;

1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document; \

1.5  RFP shall mean Request for Proposal; \

1.6 RFQ shall mean Request for Quotation; *

1.7  RFX shall mean RFP or RFQ, as the case may be; V

1.8  Services shall mean the services required by Transnet as g u@%ﬁ Bid Document;

1.9  Service Provider shall mean the successful Responden

1.10 Tax Invoice shall mean the document as requiredby Se 20 of the Value-Added Tax Act, 89 of

19591, as may be amended from time to time

of the Value-Added Tax Act, 89 of 1991, as may be

1.11 Transnet shall mean Transnet SOC Ltd Owned Company; and

1.12 VAT shaill mean Value-Added Tax

amended from time to time.

2 GENERAL
Al Bid Documents and su cOMtracts and orders shall be subject to the following general conditions
as laid down by Trans are t0 be strictly adhered fo by any Respondent to this RFX.

3 SUBMISSION OF £Yb UMENTS

ich Il hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no

A Bi
t e closing date and time specified in accordance with the directions issued in the Bid
ts. Late Bids will not be considered.

\Ql Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

3.1

Decuments with the Bid number and subject marked on the front of the envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this

condition may result in the rejection of a Bid.

4.2 Respondents must note that the original Bid forms must be completed for submission and not a

reprocessad copy thereof,

Page 3 of 11



Transnet General Bid Conditions — Services
{lanuary 2014]

g

10

4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX,

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

5.2 Only Respondents that have pald the Bid fee and provided proof of payment when submitting their
Bid will be considered. \\

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Trans Wime within the requested
validity period after the closing date of the RFX.

6.2  Respondents may be requested to extend their validi a specified additional period. In

such instances, Respondents will not be allowed tg chally aspect of their Bid, unless they are
able to demonstrate that the proposed change(s)Wis as a direct and unavoidable consequence of

Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attefid (i) visit where it is considered necessary to view the site
prior to the preparation of Bids, ordii} a riefing session when Transnet deems it necessary to provide

Respondents with additional i ion relevant to the compilation of their Bids. When such visits or

sessions are indicated a in the Bid Document, Respondents are cobliged to attend these

meetings as failure to ill resUlt in their disqualification.

CLARIFICATI%O THE CLOSING DATE
Should clasgflicagon required on any aspect of the RFX before the closing date, the Respondent must
5

direct 0 the contact person identified in the Bid Document.

UNRCATION AFTER THE CLOSING DATE

S

After e closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with
the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acqguisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised
communication has occurred, could be disqualified.
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11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a} enter into a formal contract when called upon to do so within such period as Transnet may
specify; or \\

b) accept an order in terms of the Bid;

c} furnish satisfactory security when called upon to do so for t‘W of the contract; or

d} comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to
proceed to accept any other Bid or, if it is necessary toW§
from the defaulting Respondent any additional exp@nse incurred by Transnet in calling for new offers
or in accepting a less favourable offer.

If any Respondent, who has submitted
referred to as the Service Provi the capacity of agent or subcontractor who has been

associated with such Bid or contriict:
a) has withdrawn such §id afte advertised date and hour for the receipt of Bids; or

b) has, after havj tified of the acceptance of its Bid, failed or refused to sign a contract
when call f 0 s0 in terms of any condition forming part of the Bid Documents; or

c) has y contract resulting from such Bid in an unsatisfactory manner or has

ondition of such contract; or

d) d, promised or given a bribe in refation to the obtaining or the execution of such
ct; or
as acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or
f) has made any misleading or incorrect statement either

(0 in the affidavit or certificate referred to in clause 18 [Notice to Unsuccesstidf

Respondents]: or
(i) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

. before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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i} has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
i has been inciuded as a company or person prohibited from doing business with the public

13

14

15

16

sector on National Treasury's database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose &l n shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or en or company, may also

apply to any other enterprise under the same or different names isqualifidd persons or enterprise
or company [or associates thereof] and may also be applied ig an or employee of the person

or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid response in Rand, the currency of the Republic of South

Africa [ZAR], save to the extent specifically permi the

PRICES SUBJECT TO CONFIRMATIO

14.1 Prices which are quoted subject t§confighnation will not be considered.

14.2  Firm prices quoted for t tion of any resulting order and/or contract will receive precedence over

prices which are subj ation if this is in Transnet’s best interests.

ALTERATIONS M ESPONDENT TO BID PRICES

All alterations madmespondent to its Bid price(s) prior to the submission of its Bid Documents must

be done by incorrect figures and words where required and by inserting the correct figures and

ms concerned. All such alterations must be initialled by the person who signs the Bid
tlure to observe this requirement may result in the particular item{s) concerned being
he matter of the award of the business.
EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resuiting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and
also furnish full details of the principals to whom payment is to be made.
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17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be

made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 {VAT Act].

ACCEPTANCE OF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid. \\

17.2  Transnet reserves the right to accept any Bid in whole or in part.

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be boufg by thesGeneral Bid Conditions
and any contractual terms and/or any schedule of “Spedial dNtherwise which form part
of the Bid Documents.

17.4  Where the Respondent has been informed by Transnet essage or email of the acceptance of
its Bid, the acknowledgement of receipt transmited shall be regarded as proof of delivery to the
Respondent.

NOTICE TO UNSUCCESSFUL RESPONDEQQ

Unsuccessful Respondents shall be advifed i g that their Bids have not been accepted as soon as

possible after the closing date of the Bid@rd of business to the successful Respondent all unsuccessful

Respondents shall be informed of tRg name of the successful Respondent and of the reason as to why their

Bids have not been succes

TERMS AND CONDRALI CONTRACT

19.1 The Se@ shall adhere to the Terms and Conditions of Contract issued with the Bid
Docyfhents, ther with any schedule of "Special Conditions” or otherwise which form part of the

ig D .
19 e Respondent find any conditions unacceptable, it should indicate which conditions are
- unalceptable and offer amendments/ alternatives by written submission on its company letterhead.

Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet's letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet's Letter of Acceptance/Intent, shall
constitute a binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicitium citandi et executand shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courls of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION \\
If the Respondent is a company, the full names of the directors shall be stated in Bid. If the Respondent
is a close corporation, the full names of the members shall be statedy e Bjgl. If the Respondent is a
partnership or an individual trading under a trade name, the full ha rtners or of such individual,
as the case may be, shall be furnished.
CONTRACTUAL SECURITIES
23.1 The successful Respondent, when called up@No d , shall provide security to the satisfaction of
Transnet for the due fulfilment of a ¢l *- order. Such security shall be in the form of an
advanced payment guarantee [APG performance bond [Performance Bond], as the case
may be, to be furnished by an doprovetislink, building sodety, insurance or guarantee corporation
carrying on business in South Afri '
23.2  The security may be ap whole or part at the discretion of Transnet to make good any loss or
damage which Tr incur in consequence of a breach of the contract or any part thereof,
23.3  Such security 4 re8liredgshall be an amount which will be stipulated in the Bid Documents.
23.4  The successiy R ndent shall be required to submit to Transnet or Transnhet’s designated official
the gfeci leAurity document(s) within 30 [thirty] Days from the date of signature of the contract.
'%ﬁn the securities within the prescribed time shall, save where prior extension has been
ntitle Transnet without natice to the Service Provider to cancel the contract with immediate
23.5 WAdditional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in refation to the conditions of this clause 23 will be for the account of the Service Provider.
DELETION OF ITEMS TO BE EXCLUDED FROM BID
The Respondent must delete items for which it does not wish to tender.
VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Aftica, the prices
guoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering
such Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission” for the
Services rendered locally] must show the VAT separately.

26  IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1

26.2

27.2

27.3

Method of Payment
a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shall be based.

b} However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposats. \\

c) The Respondent is required to give full particulars of the ter t will be applicable to is
alternative offer(s) and the financial merits thereof wil be evdWated and taken into
consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first insta ar strictly in accordance with clause

26.1a) above, Failure to comply with clause 26 Sve may preciude a Bid from further

consideration.
NOTE: The successful Respondent [the Sepss ider], where applicable, shall be required to
furnish a guarantee covering any advagce ents, as set out in clause 23 above [Comiractual
Securities].
Conditional Discount <
Respondents offering prices§uhich bject to a conditional discount applicable for payment within

a specific period are o t the conditional period will be calculated from the date of receipt by

Transnet of the vider's month-end statement reflecting the relevant Tax Invoice(s) for
payment purpgse oviged the conditions of the order or contract have been fulfiled and the Tax
Invoice is cOype respects in terms of the contract or order. Incomplete and/or incorrect Tax
Invoi réturned and the conditional discount period will be recalculated from the date of

rec the correct documentation.

UIREMENTS

Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be reguired to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering cof the Services covered by the Bid are required at
shart notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right o
purchase such services as may be required to meet the emergency outside the contract if immediate

delivery can be offered from any other source. The “Total or Partial Failure fo Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these
circumstances.

SPECIFICATIONS AND COPYRIGHT
28.1 Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet.

28.2 Copyright \\
Copyright in plans, drawings, diagrams, specifications and docum ompiled by the Service
Provider for the purpose of contract work shall be governed by the fuleflectuaProperty Rights section
in the Terms and Conditions of Contract. | E

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1 Bids submitted by foreign principals may be forwarded y by the principals or by its South
African representative or agent to the Secreta e Acguisition Council or to a designated official

of Transnet according to whichever officer ified M the Bid Documents,

26.2 In the case of a representative or ag % proof must be submitted to the effect that such
authglised to act in that capacity by the principal, Failure to

submit such authorisation by the Wgpresghtative or agent shall disqualify the Bid.

representative or agent has beepftu

29.3  When legally authorised pare and submit Bids on behalf of their principals not domiciled in the
Republic of South AN ePNsentatives or agents must compile the Bids in the names of such
principals and si ehalf of the latter.

29.4

~ a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed

outside the Republic for use within the Republicl of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of Scuth Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

<) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering inte and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilium citandi et executand/ as provided for in the Terms and Conditions of Contract.

Page 10 of il



Transnet General Bid Conditions - Services
[Aanuary 2014]

29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer {(EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30  CONFLICT WITH BID DOCUMENT \\

Should a conflict arise between these General Bid Conditions and the Bid Docunfent issued, the conditions

\%

stated in the Bid Document shall prevail.

000000000000
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet,

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words g@hrases shall have the

meaning assigned thereto in this clause, except where the context clearly requikeS otherwise:

2.1
2.2

2.3

2.4

2.5

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated s safindfor annexures andfor

appendices, including the Work Order(s), specification Services and such special

conditions as shall apply to the Agreement, togethe neral Tender Conditions and any

additional provisions in the associated bid docugents ed by the Service Provider [as agreed
in writing between the Parties], which colleel and exclusively govern the provision of Services

by the Service Provider to Transnet;

Background Intellectual Prope
either Party to give effect to

anNg all Intellectual Property introduced and required by
Siligatdhns under the Agreement owned in whole or in part by

Commefpcege ate means [ ], notwithstanding the signature date of the Agreement;
C QI nformation means any information or other data, whether in written, oral,
ic pr in any other form such as in documents, papers, memoranda, correspondence,
oteBoks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
lans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c} private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential

or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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2.7

2.8

2,10

f) information relating to the past, present and future research and development of the
disclosing Party;

a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i technical and scientific information, Know-How and trade secrets of a disclosing Party

inctuding inventions, applications and processes; \
i Copyright works; \
k) commercial, financial and marketing information;

i) data concerning architecture, demonstrations, tools a Wes, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fu @ technical requirements and
specifications of the disclosing Party;

n) information concerning faults or def goods, equipment, hardware or software or the

o) information concerning theg
authorised Subcontragfbrs,

actually achieved;

It means any breach of the obligations of either Party [indluding but not limited to
n ntal breach or breach of a fundamental term] or any Default, act, ocmissicn, negligence or
atement of either Party, its employees, agents or Subcontractors in connection with or in

refation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable({s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, madified or provided by the Service Provider in relation
to the Services;

Pesigns mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits

and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
fransnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;
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2.13  Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or simifar effect which may exist anywhere in the world and includes all

future additions and improvements to the Inteliectual Property;

2.14 Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
2.15 Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

2.16 Parties mean the Parties to the Agreement together with their subsj ‘nes, divisions, business

- have proceeded to grant,

esses in all fields of technology;

units, successors-in-title and their assigns;

2.17 Party means either one of these Parties;

2.18 Patents mean registered Patents and Patent applications,
and includes a right granted for any inventions, prod

2.19 Permitted Purpose means any activity or progess dertaken or supetvised by Personnel

or employees of one Party during the ter the Agreement, for which purpose authorised

disclosure of the other Party’s Confident Mforni®ion or Intellectual Property is a prerequisite in

order to enable such activity or pro

2.20 Personnel means any partn

Subcontractor and the staff §f suchySubcontractor, or other authorised representative of either

Party;
2.21 Purchase Order(s) official orders issued by an operating division of Transnet to the
Service Providgl ovision of Services;
2.22 1, the Service(s) provided to Transnet by the Service Provider, pursuant to
in terms of the Agreement;
2.23 e Lével Agreement or SLA means the processes, deliverables, key performance
di s and performance standards relating to the Services to be provided by the Service
Provider;

\\ 4 Subcontract means any contract or agreement or proposed cantract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

2.25 Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

2.26 Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed Yo, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;

2.27 Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28 Third Party Material means software, software development tools, methodologies, ideas,

methods, processes, concepts and technigues owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

2.29 Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

2.30 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

2.31 Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service “ansnet, which may be
appended to the Agreement from time to time.

3 INTERPRETATION V

3.1 Clause headings in the Agreement are included for easgg Nreree only and do not form part of
the Agreement for the purposes of interpretation or other purpose. No provision shall be
construed against or interpreted to the disadvgntage ther Party hereto by reason of such
Party having or being deemed to have stru r drafted such provision.

3.2 Any term, word, acronym or phrase us he Agreement, other than those defined under the
clause heading “Definitions” shall erNis plain English meaning, and those terms, words,
acronyms, and phrases used gfthe ent will be interpreted in accordance with the generally
accepted meanings accorded ®geret

3.3  Areference to the si incorporates a reference to the plural and vice versa.

3.4 A reference to rsons incorporates a reference to legal persons and vice versa.

3.5 Areferencgto lar gender incorporates a reference to the other gender.

4 NATURE P
4.1 reement is an agreement under the terms and conditions of which the Service Provider will
for the provision to Transnet of the Services which meet the requirements of Transnet,
he delivery of which Services is controlled by means of Purchase Orders to be issued by Transhet
\\ and executed by the Service Provider, in accordance with the Agreement.

4.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

4.3  Each properly executed Purchase Qrder forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement,

4.4  During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutuatly agreed, whether the amendment is acceptable.

4.5 Insofar as any term, provision or condition in the Work Order(s} conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
sitent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

6.1

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement wil constitute or be deemed to constitute a i\tnership between the
Parties, or constitute or be deemed to constitute the Parties as ag@its or employees of one

another for any purpose or in any form whatsoever.
Neither Party shall be entitled to, or have the power or autho Winto an agreement in the
name of the other; or give any warranty, representation ng on the other's behaif; or

create any liability against the other or bind the o @ j: in any way or for any purpose
whatsoever.

WARRANTIES

The Service Provider warrants to Trapage t:

a) it has full capacity and @ enter into and to perform the Agreement and that the

Agreement is executedliby a dyly authorised representatives of the Service Provider;

b} it will discharge\¢s oblidations under the Agreement and any annexure, appendix or
schedule here

Il due skill, care and diligence;

c) it will el sponsible for the payment of remuneration and associated benefits, if

anyQof &, Pgfionnel and for withholding and remitting income tax for its Personnel in
confor e with any applicable laws and regulations;

part] of such Third Party Materials as it may reasonably require for the purposes of back-

it procure licences for Transnet in respect of all Third Party Material detailed in the
% rk Order(s), and will procure the right for Transnet to take such copies {in whole or in

6.2

6.3

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service lLevels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit Is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services., Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
maodification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

pursuant to clause 6.5 above, including but not limited to any co cations or any disruption
or delay in the performance of the Services. The Parties agreegthat any ®anges to the Services,
including the charges for the Services or any timetables for de e Services, will be agreed

in accordance with the change control procedure, 0 clause 29 [fAmendment and

The Service Provider shall advise Transnet of the effects of any stEA\woposed by Transnet

Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-date areNgvailable, tested for [and deleted] all commonly
known viruses in the Materialg an

)

b) at the time of deliverf{ to TraMwtt, the Materials do not contain any trojan horse, worm,

all viruses known by the Service Provider at the date

of the relevant Work Order

logic bomb, time gomb, oor, trap door, keys or other harmfut components.
The Service Provide

that, in the event that a virus is found, it will at its own expense use
its best endea Transnet in reducing the effect of the virus and, particularly in the

fiate such losses and to restore Transnet to its original operating efficiency.

same ex§gn
T icl Prdvider undertakes to comply with South Africa’s general privacy protection in terms
ction 14 of the Bill of Rights in connection with the Agreement and shall procure that its

rs

el shall observe the provisions of Section 14 [as applicable] or any amendments and re-

< Ee
nactments thereof and any regulations made pursuant thereto.

S

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster an the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements andfor regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

8

8.1
S

8.2

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above.

Subject to clause 14 [Service Froviders Personnelf], Transnet agre 9\% provide the Service
Provider or its Personnel such access to and use of its facilities as i sary to allow the Service

Provider to perform its obligations under the Agreement. V

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

The Service Provider shall:
a) respond promptly to all complaints and egquirie Transnet;

b) inform Transnet immediately of apagisptisg or complaint arising in relation to the provision
of the Services;

c)

thy ik ired under applicable laws for the provision of the Services and the conduct of

siness and activities of the Service Provider;

erve and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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<)

d)
e)

)

h)

)

endeavour to provide the highest possible standards of service and professionalism, with a

reascnable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and

consultants, with fairness and courtesy and respect for their human rights,

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 — Equality and Diversityl;

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to ali enquiries promptly and efficiently. Where the Service Prm% r is unable to comply
with the provisions of this clause, the Service Provider will advis4 T¥ansnet of the delay and

the reasons therefor and will keep Transnet informed of ss made regarding the

enquiry; V
when requested by Transnhet, provide clear and a oWnation regarding the Service

Provider's own policies and procedures, exffludiNg
Information, except where a non-disclosure &g axing has been entered into between

the Parties;
not allow a conflict of interest to p bMeen its own interests [or the interests of any

of its other customers] and {pomig

ow-How and other Confidential

ts of Transnet;

not accept or offer, duce or promote the acceptance or offering of any

gratuity, enticement, Rcentivg or gift that could reasonably be regarded as bribery or an
attempt to otherf§se ex due influence over the recipient;

not misle t or its officers, employees and stakeholders, whether by act or

n heNyisf act in an unethical manner or do anything which could reasonably be
exfecte damage or tarnish Transnet’s reputation or business image; and

imMtiately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

ich it becomes aware in connection with Transnet or the provision of Services.

9 @ BE® AND SOCIO-ECONOMIC OBLIGATIONS

~,
S~
a)
b)
)

B-BBEE Scorecard

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet's Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event
there is:
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d}

e)

(i) a change in the Service Provider’s B-BBEE status which is less than what it was at
the time of its appointment including the impact thereof; and

(i) a corporate or internal restructure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days of such request. A failure to

provide such data shall constitute a Service Provider Default @ ay be dealt with in
accordance with the provisions of clause 19Eriror! Referen% not found..

In the event there is a change in the Service Provider's &BBEE stus, then the provisions
of clause 19Error! Reference source not found. sha »

9.2  B-BBEE Improvement Plan

a)

Transnet encourages its Service Providers x@ ntly strive to improve their B-BBEE
levels. To this end, the Service Provida undertakes to provide Transnet with a B-BBEE
nt

Improvement Plan to indicate the hich their B-BBEE status will be maintained or
improved over the contract pegindNg#per Annexure _i....... of the RFP.

The Service Provider sh:i, @ duration of the Agreement, comply with the B-BBEE

Improvement Plan.
B-B

thereunder s (unless otherwise agreed in writing) be less or less favourable than

provement Plan and monetary value of the commitments

made by the Service Provider in such B-BBEE Improvemnent Plan.

9.3  Supplierev nt Implementation Plan

a)

KX

Ingddi to the Supplier Development Plan which the Service Provider provided as part
bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
h a Supplier Development Implementation Plan [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date
as Transnet may consent to in writing}.

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
19Error! Reference source not found. shall apply.

The Supplier's Implementation Plan shall include, but not be fimited to Technology. transfer;
New " skills devélopment, : Job: creation;: Job: préservation; Small’ business ‘promotion - and
Rural integration and ‘regional development.
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e)

The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

9.4  Green Economy/Carbon Footprint

a)

In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste
disposal, recycling and energy conservation.

9.5  Reporting \\

a)

The Service Provider shall monitor, audit, and record in ditable manner, its own

vement Plan and the Supplier
» act Manager with such

onably reguest concerning the

implementation and compliance with the B-BBEE 1

Development Implementation Plan and provida
information as the Contract Manager
imptementation of the B-BBEE Improve and the Supplier Development

Implementation Plan.
The Service Provider shall, eve t months from the Commencement Date and
within 7 (seven) days of the e calendar month of that 3 (three) months period,

onitoring purposes only) in respect of each of the
#Se 9.5.

its it Development division, shall, every 6 (six) months from the

Commencem e, review and verify the Service Provider's undertakings stipulated in
this cla ct to B-BBEE and Supplier Development commitments, based on the

ider's report.

-BBEE Improvement Plan and Supplier Development Implementation Plan.

Se|
d) :5 ic®Provider shall attach adequate proof to enable Transnet to verify compliance
it"jthe

@s\ verification of the submitted report to Transnet, Transnet shall engage with the
% Service Provider on the findings. The Contract Manager, assisted by the relevant specialist

from Transnet’s Supplier Development division, must repott to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
Without prejudice to the Transnet’s rights under the Agreement:;

()] if the Contract Manager andfor Transnet's Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reascnably considers should he taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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S

9.6

a)

(ify If such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake
in order to remedy that non-compliance.

In the event the Service Provider is found not to have met the B-BBEE and Supplier
Development requirements agreed upen in the B-BBEE Improve

Plan and the Supplier
Development Implementation Plan, and/or is found to be frafjdulent in submitting the

reports, then Transnet shall impose a non-compliance pgpaity as Mgvided for in clause 9.6
below or shall be entitled to terminate in terms of clau MQ.

For the sake of completion of its contractua iNtionS®the Service Provider shall be
obliged to complete all the undertakings ma the B-BBEE Improvement Plan and
the Supplier Development Implementaton P 0 6 months before the Termination
Date.

Penalties Q
Non Compliance Penalties: Q

If the Service Providr fails any time, to achieve its commitments under and in
accordance wit the’w& Improvement Plan and the Supplier Development
Implementati {*a Non Compliance”), the Service Provider shall, subject to Clause
9.6 /Nog,

Penalty Capj, pay a Non Compliance penalty ("Non Compliance
Transnet in respect of such Non Compliance at the applicable rate ("Applicable

Pen
e "as Wescribed in clause 9.6(i) below.
i on Compliance Penalties shall be calculated as a percentage of the Contract Value

% and accrue at the Applicable Rate per month until:
(iiy  the date on which the Service Provider has remedied such Non Compliance by

complying with the Supplier Development Implementation Plan andfor the B-BBEE
Improvement Plan (as applicable); or if earlier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

In relation to the Supplier Development Implementation Plan, Non Compliance Penaities
shall accrue at the following Applicable Rates:

(i} for the first month (or part thereof), a rate of 0.25% (cne quarter per cent);
(i}  for the second month (or part thereof), a rate of 0.5% {one half a per cent);
(i) for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv) for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per
cent); and

(v)  for any period of Non Compliance after the fourth month, a rate of 1.5% {one and a
half per cent).
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C) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the
following Applicable Rates:

€)] for the first month (or part thereof), a rate of 1.0% (one per cent);
(i)  for the second month {or part thereof), a rate of 1.5% (one and a half per cent);
(i)  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv) for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent};
and

(v)  for any period of Non Compliance after the fourth month, a rate of 3% (three per

cent). \\

Non Compliance Penalty Cap (for Large Enterprises):

d) The maximum amount of the Service Provider's liability,to pay Compliance Penalties
under this clause 9.6 shall not exceed:

(i in the case of the Supplier Development efit®ion Plan, 5% (five per cent) of
the Contract Value; and

(i) in the case of the B-BBEE Imprdyement Plan, 5% (five per cent) of the Contract
Value, (each a Non Compli

Applicable Rates of Non Compliajgce alties (for QSEs and EMEs):

@ ment Implementation Plan, Non Compliance Penalties
shall apply annually atfthe rate

&) In relation to the Supplier

.5% {one half per cent);

f)

unger § lause 9.6 shall not exceed:

in case of the Supplier Development Implementation Plan, 1.5% (one and a half per
t) of the Contract Value; and

] in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
\\ Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate:

)] If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.

K} A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Certificate:

€] the dispute shall be resolved in accordance with the provisions of the Agreement;
and

(i) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the

Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid
Tax Invoice.

Payment of Non Compliance Penalties:

10

11

) Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 {ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be
carried forward to the next period.

m)  The Service Provider shall pay the amount due within 10 (ten) “af’ter receipt of a valid

Tax Invoice from Transnet, failing which Transnet shall, wé t prejudice to any other
rights of Transnet under the Agreement, be entitled to4gall for p
any form Transnet deems reasonable and/or appropgiat

n} Should the Service Provider fail to pay any

ent which may be in

pliance Penalties within the time

indicated in above (as applicable), Transnet sig dhtitled to deduct the amount not paid

by the Service Provider from the accountfof the ice Provider in the ensuing month.

o) The Non Compliance Penalties sg h 1T%gis Clause 9.6 are stated exclusive of VAT. Any
VAT payable on Non Complia ties will be for the account of the Service Provider.
FEES AND EXPENSES

10.1 In consideration of the

Fees detailed in the vaut schedule or Work Order.

10.2  Transnet will
materials [j
Order [

103 U

set out in the Work Order and accepted by Transnet or in any relevant Work

ichNill W invoiced to Transnet at cost].

iSe agreed in a schedule or Work Order, Transnet will reimburse to the Service
er all reasonable and proper expenses incurred directly and solely in connection with the
roviln of the Services, provided that all such expenses:

y] are agreed by Transnet in advance;
b} are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

10.4 All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel cartying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

INVOICING AND PAYMENT

11.1  Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

11.2  Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
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12

13

11.3

11.5

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the
Services, in terms of clause 11.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

Unless otherwise provided for in the Work Order({s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 {thirty] days after date of receipt by Transnet of
the statement together with all valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is na ‘XEspute, is not made in
rate o

accordance with this clause 11, the Service Provider shall be en o charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prigge terest in force, for the

period from the due date of payment until the outstanding am d.

FEE ADJUSTMENTS

121

12.2

12.3

Fees for Services rendered in terms of the Ag emenQ be subject to review as indicated in
the Work Order(s) annexed hereto from ti e.

No less than 2 [two] months prior to a posed Fee adjustment, the Parties shall commence

W

S

negotiations for Fees for the next g otherwise indicated and appended hereto.

Should Transnet and the Serfice P
period, either Party shall be efWile submit this matter to dispute resolution in accordance with
clause 26 of this Ma

fail to reach an agreement on Fees for the successive

eement [Dispute Resolution].

INTELLECTUAL P GHTS

i3.2

Title to i ifit Information

il retain all right, title and interest in and to its Confidential Information and
round Intellectual Property and the Service Provider acknowledges that it has no
im of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Inteliectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Pravider to sub-license to other parties.

C) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider’s Background
Intellectual Property on terms which shall be fona fide negotiated between the Parties for
the purpose of commetcially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in

Page 16 of 26



Standard Terms and Conditions of Contract
Services {January 2014]

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shali not counsel or assist
any person 1o do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining andv\ntaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was creatgd by thélgervice Provider or its
researchers, agents and employees and where Transn s g0t to exercise its option to

seek protection or decides to discontinue the pport of the prosecution or

maintenance of any such protection, Transn the Service Provider who shall

prosecution or maintain any such

applications and to maintain any ction issuing on the Foreground Intellectual

have the right of first refusal to ﬁie!or c :

Property.
d) No consideration shall be pfiid snet to the Service Provider for the assignment of
any Foreground Intel] 0 from the Service Provider to Transnet, over and

a
above the sums payaSg in tdrms of the Agreement. The Service Provider undertakes to

sign all documen®™and do all things as may be necessary to effect, record and perfect the

assignmengof eground Intellectual Property to Transnet.
contrary contained in the Agreement and/or the prior written consent

e) Subjetogtnytl
% ich consent shall not be unreasonably be withheld or delayed), the Service

0O
me alt under no circumstances be entitled as of right, or to ¢laim the right, to use
et's Background Intellectual Property and/or Foreground Intellectual Property.
13 it

134

mprovements

mprovements, developments, adaptations and/or modifications to the Foreground Intellectual
roperty, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet's Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as ‘fransnet
reasonably requires, at Transnet's cost and expense, to prevent such third party from so acting.

Page 17 of 26



Standard Terms and Conditions of Contract
Services [January 20143

14

13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intettectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,

at Transnet's cost, in whatever measure including legal action to bring any infringement of
illegal use to an end. \

) The Service Provider shall cooperate to provide Trans mptly with all relevant

ascertainable facts.
d) If proceedings are commenced by Transnet alen n@yfShall be responsible for all

expenses but shall be entitled to all damag

ther awards arising out of such
hoth Parties, both Parties will be

pe entitled to damages or other awards

proceedings. If proceedings are commen

responsible for the expenses and both P&ties sha

arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

14.1

14.2

14.3

14.4

14.5

The Service Provider's Persgfinel e regarded at all times as employees, agents or
Subcontractors of the Servicegrovid®r and no relationship of employer and employee shail arise
between Transnet angd alNy Service Provider Personnel under any circumstances regardless of the

degree of supervigign y be exercised over the Personnel by Transnet.

The Service iglr wamants that all its Personnel will be entitled to work in South Africa or any

the Services are to be performed.

ider will ensure that its Personnel comply with all reasonable requirements made
Service Provider by Transnet concerning conduct at any Transnet premises or any
th mises upon which the Services are to be performed [including but not limited to security
regifations, policy standards and codes of practice and health and safety requirements]. The
ervice Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal {with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been

absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or defayed.

15  LIMITATION OF LIABILITY

15.1

15.2

15.3

15.4

15.5

15.6

’y

16.1

16.2

16.3

u

Neither Party excludes or limits liability to the other Party for:

a) death or personal injury due to negligence; or

b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or apy other loss, costs or

damage suffered by Transnet to the extent that it results from any ‘ f or omission by the
Service Provider or its Personnel in connection with the AgreementgIhdl Service Provider's Hability

one occurrence or a series of related occurrences in a singt

arising out of this clause 15.2 shall be limited to a maximum gmount p&yable in respect of any
Vyear, such amount to be

agreed in writing by the Parties.

related Defaults shall not exceed 10 e hundred per cent] of the Fees paid under the

schedule or Work Order to which ) relates.

Subject to clause 15.1 above gand
shall either Party be liable to offfer for indirect or consequential loss or damage or including

indirect or consequ ss of profits, business, revenue, goodwill or anticipated savings of an

Indirect nature g age incurred by the other Party as a result of third party claims.

If for any ¢ he exclusion of liability in clause 15.4 above is void ar unenforceable, either

b or all loss or damage under the Agreement shall be as provided in clause

NCES

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any Hability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

Subject to clause 16.4 below, if the Service Provider falils to effect adequate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shalt promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider’s liability. Transnet assumes no responsibility for such insurance being adequate

to protect ali of the Service Provider’s liability.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination andfor unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

[thirty] days prior written notice to that effect.

\
17 CONFIDENTIALITY \

17.1 The Parties hereby undertake the foliowing, with regard to Confidentia rmation:

a)

not to divulge or disclose to any person whomsoever f or manner whatsoever,
either directly or indirectly, any Confidential Info he other, without the prior
written consent of such other Party, other t lled upon to do so in accordance
with a statute, or by a court having jyrisdi by any other duly authorised and
empowered authority or official, i event the Party concerned shall do what is
reasonably possible to inform th of sh a demand and each shall assist the other in
seeking approptiate relief or - ting of a defensive action to protect the Confidential

Information concerned;
not to use, exploit, @e use of, directly or indirectly, or in any other manner

whatsoever applyShe ConfiGential Information, disclosed to it as a result of the Agreement,

for any purp tsoever other than for the purpose for which it is disclosed or
rict compliance with the provisions in the Agreement;

n m notes, sketches, drawings, photographs or copies of any kind of any part
of §e osed Confidential Information, without the prior written consent of such other

except when reasonably necessary for the purpose of the Agreement, in which case
h copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any cther person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so
has first heen ohtained from the Party first disclosing such infarmation;

h) each Party shall be entitied to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall
ensure such employees or consultants honour such obligations; \\

i) each Party shall notify the other Party of the name of each per®pn or entity to whom any

igh it discloses Confidential

Confidential Information has been disclosed as scon as pgacticableWter such disclosure;
i) each Party shall ensure that any person or enfi N

Information shall observe and perform all of tRaegD

Confidential Information shall be respdpsible Y@ any breach of the provisions of the

a he Party has accepted in the

Agreement as if such person or entity has sig Adreement. The Party disclosing the

Agreement by the person or entity;

K each Party may by written notice

officers or agents are requi % ]

17.2 The duties and obligations wiih regai¥

other Party specify which of the Party’s employees,

non-disclosure undertaking.

onfidential Information in this clause 17 shall not apply
where:

a) a Party can dfwgn¥rate that such information is already in the public domain or becomes
availabl bl through no breach of the Agreement by that Party, or its Personnel;
N

b) W N in a Party’s possession prior to receipt from the other Party, as proven by the

%en ioned Party’'s written records, without an infringement of an obligation or duty of
cgnfidentiality; or

can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

d) is independently developed by a Party as proven by its written records.

17.3 This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,
advertising matter, printing matter and the like,

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected pottion of the Service, and, in such event,
the provision of any remaining commitment shall remain subject in all respects to these conditions.
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TERM AND TERMINATION

19.1

19.2

19.3

15.4

195

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [e]
and the duration shall be for a [e] [[#]] year pericd, expiring on [®], unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with

law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties.

Either Party may terminate the Agreement forthwith by notice in writing‘athe other Party where
the other Party has committed a material Default and, where such Default is capable of remedy,
has failed to remedy such Default within 30 [thirty] days of receiving noWg specifying the Default
and reguiring its remedy.

Either Party may terminate the Agreement forthwith b
the other Party is unable to pay its debts as they f. @ mmits any act or omission which
would be an act of insolvency in terms of the dnsolvehggfict, 24 of 1936 {as may be amended
from time to time], or if any action, applicat proceeding is made with regard to it for:

riting to the other Party when

a) a voluntary arrangement or com§ @ or reconstruction of its debts;

b) its winding-up or dissolutic

c) the appointment of a quida stee, receiver, administrative receiver or similar officer;
or
d) any similar a plication or proceeding in any jurisdiction to which it is subject.

Transnet may fgffmi he Agreement at any time within 2 [two] months of becoming aware of
a change @ the Service Provider by notice in writing to the Service Provider. For the
purpose % se, “control” means the right to direct the affairs of a company whether by
o ’ shares, membership of the board of directors, agreement or otherwise.

netgmay cancel any schedule or Work Order hereto at any time on giving the Service
r 30 [thirty] days' written notice.

twithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

Termination in accordance with clause 19 fTerm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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22

20.4

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apporticned on a pro rate basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider
will promptly deliver such goods and materials to Transnet or as it may d‘&t

The provisions of clauses 1 [Definitions], 6 [Warranties], 13 [InfelicNtual Property Rights], 15
[Limitation of Liability], 17 [Confidentiality], 20 [Conseguenge of ination], 26 [Dispute
e\Vf

Resolution] and 30 [Governing Law] shall survive termination i the Agreement.

reqem of the Agreement and fails to
n notice thereof, the other Party
lition to any other rights and remedies

that it may have in terms of the Agreeme erminate the Agreement forthwith without any

liability and without prejudice to any which the Aggrieved Party may have for damages
against the Defaulting Party.

Shouid:

a) the Service Provider attempt to effect a compromise or composition with its

creditors; or

b} either P rovisionally or finally liguidated or placed under judicial management,
visionally or finally; or

cease or threaten to cease to carry on its normal line of business or default or
ten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 fas may be
mended from time to time];
en the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or defay

its consent to such assignment or novaticn and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,
terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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24

26

control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots
as a ground of force majeure.

22.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate
the Agreement with immediate notice. \\

EQUALITY AND DIVERSITY

23.1 The Service Provider will not victimise, harass or discriminate w employee of either Party

to the Agreement or any applicant for employment with e the Agreement due to their

gender, race, disability, age, religious belief, sexual or part-time status. This provision

applies, but is not limited to employment, upgrad Ik environment, demction, transfer,
recruitment, recruitment advertising, terminatioy of employment, rates of pay or other forms of

compensation and selection for training

23.2 Both Parties to the Agreement und t they will not, and shall procure that its employees,

agents and Subcontractors ch any applicable discrimination legislation and any

amendments and re-enactmefts thergof,

NON-WAIVER

24.1 Failure or negl er Party, at any time, to enforce any of the provisions of the Agreement,
shall not, ipa anger, be construed to be a waiver of any of that Party's rights in that regard

and in teNs ¢ th®Agreement.,

242 S or neglect shall not, in any manner, affect the continued, unaltered validity of the
mept, or prejudice the right of that Party to institute subsequent action.

L INVALIDITY

ny provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected
thereby.

DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

26.3 Such dispute shail be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.
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S

26.4

26.5

26.6

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 26.

This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

This clause 26 shall not preciude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

27.1

27.2

27.3

The Parties to the Agreement select the physical addresses and facsir‘% numbers, as detailed
hereafter, as their respective addresses for giving or sending any notiQe provided for or required

in terms of the Agreement, provided that either Party shall be entitle substitute such other
address or facsimile number, as may be, by written notice to w

a) Transnet
(i) For legal notices: e
Fax No. [e]
ention: Legal Counsel

(i)  For commercial ma Q [e]

Fax No. [e]
Attention; {e]
b) The Se r

(i) egal notices: [e]
x Fax No. [e]
% Attention: [e]
(i) For commercial matters: o]

Fax No. [#]
Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile,
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the
next Business Day.
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28  WHOLE AND ONLY AGREEMENT

28.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s} appended
hereto.

29  AMENDMENT AND CHANGE CONTROL

29.1 Any requirement for an amendment or change to the Agreement or to \%fk Order shall only he
valid if it is in writing, signed by both Parties and added to the_Agfeement as an addendum
hereto.

29.2 In the event the Parties cannot agree upon changes, the Partl Wgood faith seek to agree
any proposed changes using the dispute resolution pro i use 26 [Dispute Resolutior).

30 GOVERNING LAW
The Agreement is exclusively governed by and co in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction ¢ u f the Republic of South Africa.

30.1 Change of Law

In the Agreement, unless t O herwise requires, references to a statutory provision
include references to that stqgutorygprovision as from time to time amended, extended or re-
enacted and any regula®gns made under it, provided that in the event that the amendment,
extension or re-gua of any statutory provision or introduction of any new statutory
provision has erm@impact 0:n the obligaticns of either Party, the Parties will negotiate in
good faithio such amendments to the Agreement as may be appropriate in the
circumsta&within a reasonable period of time, the Service Provider and Transnet cannot
rgffCh a ent on the nature of the changes required or on modification of Fees, Deliverables,
ntige, or other terms and conditions, either Party may seek to have the matter determined in
ance with clause 26 fDispute Resolution] above,

al> WQUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such
counterpart.

0000000c00
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Transnet Non Disclosure Agreement — Goods
[January 2014]

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49 Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and \\

the Company as indicated in the RFP bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as defined is envisaged that each party

may from time to time receive Information relating to the other in re

@ preof. In consideration of each party

agree tat any dealings between them shall be

making available to the cther such Information, the parties join

subject to the terms and conditions of this Agreement whic| ves will be subject to the parameters of the Bid

Document.
IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents mean direglr ars, employees, agents, professional advisers, contractors or sub-

contractors, nySgrougpmember;
1.2 Bid or Bid Dodym means Transnet's Request for Information [RFI] Request for Proposal [RFP] or
Req i ation [RFQ], as the case may be;

1.3 Co T formation means any information or other data relating to one party [the Disclosing

dfor the business carried on or proposed or intended to be carried on by that party and
is made available for the purposes of the Bid to the other party [the Receiving Party] or its

gents by the Disdlosing Party or its Agents or recorded in agreed minutes following oral disclosure
and any other information otherwise made available by the Disclosing Party or its Agents to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
writing or otherwise, including any information, analysis or specifications derived from, containing or
reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents centrary to the terms of this
Agreement]; or

b} was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and
1.5 Information means all information in whatever form including, without limitation, any information

refating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidentiat Information given by one party to this Agreement fthe Dis éing Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as and confidential and will
not, without the Disclosing Party’s written consent, directly or ifirectly communicate or disclose
[whether in writing or orally or in any other manner] Confi 'aw

ation to any other person

other than in accordance with the terms of this Agreeme
2.2 The Receiving Party will only use the Confidential Infor & r the sole purpose of technical and

commercial discussions between the parties in relaon to the Bid or for the subsequent performance

of any contract between the parties in relati the Wid.
2.3 Notwithstanding clause 2.1 above, the Reggimi rty may disclose Confidential Information:
a) to those of its Agents wh d to know the Confidential Information for the sole

purpose set out in clause Q.2 abgye, provided that the Receiving Party shall ensure that such
Agents are made awle prio he disclosure of any part of the Confidential Information that

the same is conifi iAand that they owe a duty of confidence to the Disclosing Party. The
Receiving at all times remain liable for any actions of such Agents that would
consti each of this Agreement; or

b) to theyexiqNlprequired by law or the rules of any applicable regulatory authority, subject to
la helow.

t gyt the Receiving Party is required to disclose any Confidential Information in accordance
se 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the
sing Party regarding the form, nature, content and purpose of such disclosure or any action
~ hich the Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of jegal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Party any rights, including intellectual property rights over the Confidential
Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereaf.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably
practicable, of the location of such Confidential Information and any copies thereof.

3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidentia! Information [including all copies]; and

b) expunge or destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programmed by the Company or on its
behalf. 1\

3.4 The Company shall on request supply a certificate signed by a director a i% full compliance with the

requirements of clause 3.3 b) above. V

4. ANNOUNCEMENTS

4.1 Neither party will make or permit o be made any announc @ sclosure of its prospective interest
in the Bid without the prior written consent of the ogher pa

with the other party for publicity or marketi

O

5. DURATION

The obligations of each party and\its Agents under this Agreement shall survive the termination of any

4.2 Neither party shall make use of the other party’ any information acquired through its dealings
onses without the prior written consent of the other

discussions or negotiations parties regarding the Bid and continue thereafter for a period of 5

[five] years.

6. PRINCIPAL
t T is acting as principal and not as nominee, agent or broker for any other person

e responsible for any costs incurred by it or its advisers in considering or pursuing the Bid
ith the terms of this Agreement.

7. & ACY OF DAMAGES
\Nothi contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to it, either at Jaw or in equity, for any such threatened or actual breach of this
Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
i4 of the Bil of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.



Transnet Non Bisclosure Agreement — Goods
[3anuary 2014}

9.

GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any

member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or atherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted
by law. \\

9.4 This Agreement may only be modified by a written agreement duly signedf¥oy persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a panr@anture or agency between

the parties.

9.6 This Agreement will be governed by and construed in accoly ith South African law and the parties
irrevocably submit to the exdusive jurisdiction of thg South Afican courts,





