TRANBNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] Na:=CRAC — DNR 14470

FOR THE SUPPLY OF: SUPPLY OF SIGNAL POWER EQUIPMENT (3 PHASE STATIC
UNINTERRUPTIBLE POWER SUPPLY (UPS} AND
BATTERIES FOR LADYSMITH DEPOT

FOR DELIVERY W O:! LADYSMITH DEPOYT

ISSUEDATE: 30 JUNE 2014
CLOSING DATE: IF LY 2014
CLOSING TIME: 10:00

SITE BRIEFING:

VALIDITY: 31 OCTOBER 2014

HB: DOCUMENTS TO BE SUBMITTED IN DUPLICATES

%A1 1 MATERIAL TO BE AVAILABLE FOR COLLECTION IN
**JOHANNESBURG**

FOR TECHNICAL QUERIES — PLEASE CALL SINDI — 083 391 4800
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as foliows:

METHOD: Post or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acguisition Council
Ground Fleor Inyanda House 1
21 Wellington Road
Parktown
Johannesburg 2001

Tender Box

i Responses to RFQ

Responses to this RFQ must not include documents or reference’ relating to any other quotation or

proposal. Any additional conditions must be embaodied in an accompanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programmie and it would therefore prefef to do'business with local business enterprises who share these
same values. Transnet will accordinglylallow’ a “preference” to companies who provide a B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating
£s prescribed in térms’of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulationsy Respondents are to note the following:

= Proposalsswill e evaiuated on price which will be allccated 80 points and preference which will

be dllogated 20 points, dependent on the value of the Services

» {The B0/20 preference point system applies where the acquisition of the Services will be less
thamR1 000 000.00.

» If the 90710 preference point system is stipulated and all Bids received exceed R2 000 000.00,
the RFP will be cancelfed
In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by;
a) Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or

b} Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:

c) Large Enterprises [i.e. annual turnover greater than R35 million]:

Respondent’s Signature Date & Company Stamp
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° Rating level based on all seven elements of the B-BREE scorecard
dy Qualifying Small Enterprises — QSE [i.e. annual turnover between RS million and R35 millien]:
s Rating based on any four of the elements of the B-BBEE scorecard
e) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:
In accordance with B-BBEE Codes of Goed Practice [Statement 000, Section 41, any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

e Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (whieh may be in the form
of a letter} from an auditor or accounting officer or a certificate from a Verification Agency
accredited by SANAS. The certificate must confirf thesgompany’s turnover, black
ownership / black female ownership and B-BBEE st@tus leveh

Respondents are required to furnish proof of the above tewiTansnet. [i.e. a detafled scorecard as
stipulated above in respact of Large Fnterprises and QSEs, or a certificate in respect of EMES].

Transnet will accordingly aliocate a maximufm of) 1@ [ten] points in accordance with the 90710
preference point system prescribed in the"Preferential Procurement Policy Framework Act (PPPFA),
Act 5 of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-BBEE
scorecard rating. /Refer Annexure A for further details).

N.B. Failure to submit a B-BBEE certifigate, which is valid as at the Closing Date of this RFP, will

resuit inn a score of zero belfigyallacated for B-BBEE.

[Refer Section 4, Vendbr Appiitation Form, for Returnable Documents required]

3 Communication

a) Respondents.are warned that a response will be liable for disqualification should any attempt he
made by & Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet

in respect ofithis'RFQ between the closing date and the date of the award of the business.

b)  A_Respendent may, however, before the closing date and time, direct any written enquiries relating

to.the RFQ to the following Transnet employee:

Narme: Ms Helen Sigcau Sindi Nkost
Email: Helen.Sigcau@transnet.ne Sindi.Nkosi@transnet.net
Tel: (031) 361 5839 (036} 271 2027 [ 083 391 4800

RIFQ documents may be obtained on or after Monday 30 June 2014 at the Reception, Tender Advice

Centre, Inyanda House 1, Ground Floor, 21 Wellington Road, Parktown, Johannesburg.

¢) Respondents may also, at any time after the closing date of the RFQ, communicate with the

Secretariat of the Freight Rail Acguisition Council on any matter refating to its RFQ response:
Telephone 011 544 9486 Fax 011 774 9760

Email Prudence. Nkahinde@transnet.net

Respondent’s Signature Date & Company Stamp
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10

it

12

Tax Clearance

The Respondenit’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

VAT Registration

The valid VAT registration number must be stated here: [if apolicable].

Legal Compliance

The successful Respondent shali be in full and complete compliance with.any and ali applicable national

and local laws and reguiations.

Changes to Quotations

Changes by the Respondent to its submission will not be consitteredtafter the closing date and time.

Pricing

All prices must be quoted in South African Rand onasfixed pPrice basis, excluding VAT.

Prices Subject to Confirmation

Prices quoted which are subject to confirpiationywillfot be considered.

Negotiations

Transnet reserves the right to WUndertake post-tender negotiations with selected Respondents or any

number of short-listed Respgndents:

Binding Offer

Any Quotation furaished) pursuant to this Request shall be deemed to be an offer. Any exceptions to this

staterment must beclearly and specifically indicated.

Disclaimers

Transhet is nohcommitted to any course of action as a result of its issuance of this RFQ and/or its receipt

ofva Quotation in response to it. Please note that Transnet reserves the right to:

® modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;

» reject any Quotation which does not conform to instructions and specifications which are detailed
herein;

® disqualify Quotations submitted after the stated submission deadline;

e not necessarily accept the lowest priced Quotation;

» reject alt Quotations, if it so decides;

® place an order in connection with this Quotation at any time after the RFQ's closing date;

® award only a portion of the praposed geods / service/s which are reflected in the scope of this RFQ;

® split the award of the order/s between more than one Supplier/Service Provider; or

° make no award at all.

Respondent’s Signature Date & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches of the
Competition Act 89 of 1998. Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that J/we

have/have not been found guilty during the preceding 5 {five] years of a sericus breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disciose excludes
relatively minar offences or misdemeancurs, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, Ifwe acknowledge that Transnet SOC Ukd reserves the right to exclude any Respondent
from the bidding process, should that person@r efititythave been found guilty of a serious breach of law,

tribunal or regulatory obligation.
13  EVALUATION CRITERIA

14  TRANSNET WILL UTILISE THEFOLLOWING CRITERTA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING A SUPPLIER/SERVICE PROVIDER, IF SO REQUIRED:
» Administrative respbnsifeness - Completeness of response and returnable documents
® Substantive respansivéness — Prequalification criteria, if any, must be met
® Weighted evaliiation based on 90/10 preference point system:
- Prifingd@nd price basis [firm} - whilst not the sole factor for consideration, competitive pricing

and overat level of unconditional discounts! will be critical

Transnet will utilise the following formula in its evaluation of Price:

Where

P = Score for the Bid under consideration
P = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEE status of company

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being faken into dccount for evaluation purposes, be implemented when payment is

effected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution
in accordance with the tabie below: [Defete column that is not applicelie]

B-BBEE Status Level NMumber of points
of Contributor {90/10 system)}
1 10
2 9
3 8
4 6
5 5
6 3
7 2z
g 1
Nen-compliant 0

contributor

15 Validity Period

This RFQ is valid until

16 Banking Details

BANK:
BRANCH NAME [ CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

17 Company Registration

Registration number ofompany4 C.C.

Registered name of companyf C.C.

18 Disclosure of Prices Quoted

Responderts tustVindicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YESI iNO‘ l

18 Returnable Documents

keturnable Documents means 2l the documents, Sections and Annexures, as listed in the tables

helow.

a} Respondents are required to submit with their Quotations the mandatory Returnable
Documents, as detailed below.

Faifure o provide ali these Returnable Documents will resuit in a Respondent’s
disqualification. Respondents are therefore urged fo ensure that all these Docurnenis

are returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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Al Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or Noj in the table below:

7 Returnable/Mandatory Documents

“Submitted
{Yes or Nol -

SECTION 1 : Notice to Bidders

Valid B-BBBE Verification Certificate[RSA Large Enterprises and QSEs] Note: failure to
provide a valid B-BBEE Verification Certificate at the closing date and time
of the tender will result in an automatic score of zero being allocated for
B-BBEE scorecard

- Valid B-BBBE Certificate from auditor, accounting officer or SANAS accredited
Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing #late and time
of the tender will result in an autcmatic score of zero being, allecated for
B-BBEE scorecard

Yalid Letter of Good Standing - from the department of Labour

Valid Tax Clearance Certificale

Refer to Specification for Battery Features/Requirements

SEGTION 27 QUOTATION FORM

by In addition to the requirements of sectiong(a)¥dbove, Respondents are further reguired to submit

with their Quotations the foliowing essential Returnable Documents as detailed below.

Faifure to provide aif these Retupnable/Mandatory Documents may resuif in a

Respondent’s disgqualification. Respondents are therefore urged fo ensure that alf these

documents are returnedwititheir Quatations.

All Sections, as indicai®d ifWhe footer of each page, must be signed, stamped and dated by the

Respondent. Please camfirm submission of these essential Returnable Documents by so indicating

[Yes or Noj in the table below:

- Returnable _Doc&én'énts

Submitted
{Yes or No} =

SECTION 3 : Stardard Ternds and Conditions of Contract for the Supply of Goods or Services o
Transnet

SECTION 44 Vendor Application Form

- A signed ietteur fram Respondent’s auditor or accountant confirming most recent annual
turnover figures

SECTION 5: Certificate of Attendance

Respondent’s Signature

Date & Company Starmp
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Section 2

QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

[/We agree to be bound by those terms and conditions in:

s  the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [Section 3
hereof]; and

« any other standard or special conditions mentioned and/or embodied in this Request for Quotaticn.

I/We accept that unless Transnet should otherwise decide and so infésm me/ds, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondencel], together with Transnet's

acceptance thereof shall constitute a hinding contract between(Transnetand mefus.

1/We further agree that if, after I/we have been notified of the acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the deliveppdead-time quoted, Transnet may, without prejudice
to any other legal remedy which it may have, canceldthe order and recover from me/us any expenses

incurred by Transnet in calling for Quotations @freshand/or having to accept any less favourable offer.

Price Schedule

I/We quote as follows for the goodsyrequired, on a “delivered nominated destination” basis, excluding
VAT

1 Refer to the attéched' ' éc'h'edl'.iié 'iof'

Quantities

Delivery LeadTime from date of purchase order: fdaysfweeks]

Completion Period, number of Calendar Days:

Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT

b} .. To facilitate like-for-like comparisor bidders must submit pricing strictly in -accordance with this price

heing disqualified.
¢} Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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Section 3
STANDARD TERMS AND CONDITIONS FOR THFE SUPPLY OF GOODS OR SERVICES TO TRANSNET

& Supplier/Service Provider shali be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition{s) unacceptable, it should indicate which condition{s) is/are unacceptahle and
offer an alternative(s). A Quotation submitted by a Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business.

1 SOLE AGREEMENT
Unless otherwise agreed in writing, these terms [Terms and each Termhand Transnet’s purchase order(s)
[Order or Orders] represent the only conditions upon which Transnet SQ@ itd [Transnet] procures
goods or services specified in the Order [collectively, the Products] fram the person to whom the Order is
addressed [the Supplier/Service Provider]. Transnet doeg not adgept any other conditions which the
Supplier/Service Provider may specify, uniess otherwise agreed towby/Transnet in writing. In the event of

any inconsistency between these Terms and any Order, these Terms shail take precedence.

20 CONFORMITY WITH ORDER
Praducts/Setvices shall conform strictly with the Order. "The Supplier/Service Provider shall not vary the
quantities specified and/or the specification, 1fanys stipulated in the Order, without the prior written
consent of Transnet, The Supplier/Service Rrovider warrants that the Products/Services shall be fit for their

purpose and of satisfactory quakity.

21 DELIVERY AND TETLE
21.1 The delivery dates anhad@resses are those in the Order. Time shall be of the essence in respect of

the Supplier's/Service,Provider's obligations under the Order,

21.2 The Supplier/Sérce Provider will not be excused for delay in delivery or performance except due to
circumstanceé outside its control and then only subject to the Supplier/Service Provider having
notifiéd Fransnét in writing on becoming aware of such circurnstances. Transnet may terminate an
Ordler, i whole or in part, without incurring any liability to the Supplier/Service Provider if such a

delay becomes, in Transnet’s absolute opinion, significant,

22 PRICE AND PAYMENT
22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s} [a Tax Invoice], supporting documentation and
month-end statement from the Supplier/Service Provider. Tax Invoices plus supporting

documentation shall be posted to the address shown in the Order.

22.2 Payment of the Supplier's/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
fthirty] days from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing. Transnet shall arrange for payment of such Tax Invoices and any pre-authorised

additional expenses incurred, provided that the authorised expenses are supported by acceptable

Respondent’s Signature Date & Company Stamp
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documentary proof of expenditure incurred [where this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-
off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asseried against Transnet that ownership of, or any act or
omission by Transnet in relation fo Products/Services or any written material provided to Transnet relating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectuat property rights including but ngt imited to any patent,
registered design, design right, trade mark, copyright or service mark on anyNapplication thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and hold it hasmless from any and all losses,
liahifities, costs, claims, damages and expenses {including any legal fees] arising directly or indirectly from
such allegation or claim provided that this indemnity shall not apply wherethe allegation or claim arises
solely as a result of the Supplier/Service Provider following a design ok pracess originated and furnished by

Transnet. The Supplier/Service Provider shall either
a} procure for Transnet the right to continue using the infringing Products; or
b) modify or replace the Products/Services so that they begcme non-infringing,

provided that in both cases the Products/Services.shalidContinue to meet Transnet’s requirements and any
specifications stipulated in the Order. Should neither gption be possible, the Supplier/Service Provider may
remove, with Transnet’s prior written cofsent, Sueh Products/Services and will pay to Transnet a sum
equivalent to the purchase price. If Transnet refuses to give such consent, the Supplier/Service Provider
shall have no liability in respect of any continued use of the infringing Products/Services after

Supplier’s/Service Provider's prior writténpequest to remaove the same.

24 PROPRIETARY INFORMATION
All information which Transmet has divulged or may divulge to the Supplier/Service Provider and any
information relating™e. Transiet’s business which may have come into the Suppiier's/Service Provider's
possession whilt eatrying out an Order, and the existence of the Order, shall be treated by the
Supplier/Seryite, Provider as confidential information and shall not, without Transnet’s prior written
consent, be distlosed to any third party, or be used or copled for any purposes other than to perform the
Order. This/clause does not apply to information which is public knowledge ar avaitable from other sources
othemthan by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
materials issued pursuant to the Order and, pending this, shall protect Transnet’s rights in any such

materials. Such confidential information shali at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not] or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part at any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is g change in control of the Supplier/Service

Provider er the Supplier/Service Provider commits any serious breach or any repeated or continued
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material breach of its obligations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself into disrepute, on writfen notice to the Supplier/Service Provider when such
work on the Grder shall stop.

26.2 Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not otherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and

final satisfaction of any claims arising out of such termination and upon such payment the

Supplier/Service Provider shalt deliver to Transnet alf work, including any miaterials, completed or in
progress. The sum payable to the Supplier/Service Provider under this dause will not in any event
exceed the total amount that would have been payable to the Supplier/Service Provider had the Order

not been terminated.

26.3 In the event of termination the Supplier/Service Provider milistesubimit all claims within 2 [two]
months of termination after which time claims will enly be gietin what Transnet considers exceptional

circumstances.

26.4 If the Products are not provided in accordance with an Order, the Order shall be deemed terminated
and the Supplier/Service Provider shall compensate Transnet for any costs incurred in obtaining

substitute Products or any damage caused due o the failure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shali be liable for the acts, omissions and defauits of its personnel or agents
who, for the purposes of the Ordet, shall B€ treated as if they are the Supplier's/Service Provider's
employees. The Supplier/ServiceBrovider shall ensure that any such personnel or agents, whilst on
Transnet's premises, shall compiawith Transnet's health and safety, security and system security rules and

precedures as and where required.

28 INSOQLVENCY
If the Supplier/Sefvice Pravider shall have a receiver, manager, administrator, liquidator or hke person
appointed over alhér any part of its assets or if the Supplier/Service Provider compounds with its creditors
or passes d@.reselution for the writing up or administration of the Supplier/Service Provider, Transnet is at
liberty 46 térmihate the Order or Orders forthwith, or at its option, to seek performance by any such

appeinted persor.

29 ASSIGNMENT
The Supplier/Service Pravider shali not assign its obligations under an Order without Transnet's prior

written consent, which consent shali not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be deliverad by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowledgement of receipt by the recipient.
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31 LAW
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be sublect to South African arbitration under the rules of the Arbitration Foundaticn of South
Africa, which rules are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice fo Transnet’s right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim refief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any othég injunctive relief, If the
Suppiier/Sesvice Pravider does not have a registered office in the South Africait will at all times maintain
an agent for service of process in South Africa and shall give Transnet the namé&=and address of such agent

as such may be amended, in writing, from time to tme.

32 GENERAL
Completion or termination of an Order shall be without prejudice to any Term herein which by its nature
would be deemed to continue after completion or terminagion, ineluding but not limited to clauses 23, 24,
Error! Reference source not found., 25 and Errgr! Reference source not found.. Headings are
included herein far convenience only, If any Term her@in be held ilegal or unenforceable, the validity or
enforceability of the remaining Terms shall not be.affégted. No failure or delay by Transnet to enforce any
rights under these Terms wiil aperate as a waiver thereof by Transnet. All rights and remedies available to
either party under these Terms shall be infaddition®®, not to the exclusion of, rights ctherwise available at

law.

33 COUNTERPARTS
These Terms and conditionsdmay Be signed in any number of counterparts, all of which taken together
shall constitute one and ghelsamednstrument. Any party may enter into this agreement by sighing any

such counterpart.
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By signing this RFQ document, the Respondent is deemed to acknowiedge that
he/she has made himself/herself thorcughly famifiar with ail the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet $0C Ltd will recognise no claim for relief based on an
allegation that the Respondent overiooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE
NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact person: [Pleasecompletef

Name

Designation

Telephone
Celi Phone

Facsimile

Ermail

Website

Transnet urges its clients, suppliers and the general public

to report any fraud or corruption to

TIP-OFFS ANONYMOUS : G800 003 056

Respondent’s Signature [ate & Company Stamp
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Section 4

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

1t is hereby certified that -

Representative(s) of .,

{name of company)

attended the information briefing session in respectief the proposed Service to be rendered in terms

of this RFQon ......coiies 2014,

Respondent’s Signature Date & Company Stamp
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THANSGHN

Section 5

Supplier Declaration Form
Company Trading Name .
Company Registered Name
Company Registration Number Or {D Number if A Sole Proprietor ‘

Form of entity } cC Trust Pty Lid [ Limited [ Partnership | Sole Proprietor
VAT number (if regisiered)
Company Telephone Number
Company Fax Number
.Company E-Mail Address .
Company Wehsite Address

Bank Name Bank Account Numbder

Postal

Address | Code |
Physical .-

Address - . | Code |
Contact Person- -

Designation

Telephone =~ -

Email .- _

Annual Turnéver Range (Last Financial Year) | < RE Millioh R5-35 million - > R35 miliion -
Does Your Company Provide - Produets Services Both
Area Of Delivery ~|UNational Provincial Local

Is Your Company A Public Or Private Entity - - Public - Private .
Does Your Company Have A Tax DirestivelOr IRP30 Certificate | Yes No -

Main Product Or Service Supplied (E.G3 Stationery/Consuiting)

BEE Ownership Details

9% Black Ownership % Blegk wormen ownerstip et
Does your company have a BEE certificate - -~ Yes i No
What is your broad based BEE status {Level 1 to 9/ Unknown)

How many personnehdoessthe firm employ | Permanent ] Part time
Transnet Contact Person

Contact nuitber

Transnet Operating division

Duly Authorised To Sign For And On Behalf Of Firm / Organisation

Name - L 'Desig'hation.j_ :

Signature - Date

Stamp And Signature Of Commissioner Of Oath '

Name : Date -

Signature Telephone No.

NBE: Piease return the completed Supplier Declaration Form (8DF) together with the required supporiing
documents mentionad above to the Transnet Official who is intending 10 procure your company’s
sarvices/products,

Respondent's Signature Date & Company Stamp
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3.6

SCOPE

This specification describes a three phase continuous duty, on line double conversion solid state
transistorised uninterruptible power system hereafter referred fo as the UPS. The UPS shall
operate with the existing electrical system ta provide power conditioning, backup and distribution
for critical elecirical loads.

STANDARDS AND PUBLICATIONS
SCOUTH AFRICAN NATIONAL STANDARDS

SABS 1474 Uninterruptible power systems

SABS  EN 500911 Uninterruptible power systems. ‘GenReral safety requirements
SABS IEC 146 1-5 Semiconducter converters,

SANS 10142-1 instaliation specificatior!.

DEFINITIONS

For purpose of the specification the following definitions shathapply

Uninterruptable power supply (UPS}
The tninterruptable power supply shall denote™all thelcomplete power converter moadules with
associated controls, remote alarm panels, communication and batteries required by the design.

Rectifier
Shall denote that poriion of the power gonverter/ module containing the equipment and controls o
convert the incoming power to regulated DC p&wer required by the inverter.

Battery charger

Shall dencte that portion of iHespower converter module containing the equipment and controls to
float charge the batiery and,.in the ‘@vent of a power failure to recharge the batiery when the main
power supply becomes available,

The battery charger ghallallow” an adjustable or pre-configured continuous battery charging rate
calculated from 10% updo 67% of the nominal VA rating of the UPS. This is required to allow faster
recharging of large battery banks where a longer standby time is a requiremerd

inverter
Shall denote that partion of the power converter module, which converts the DC power to precisely
regulated’AC power required by the critical load.

Statig™Transfer Switch.
is definad as a switch, which can perform an automatic transfer of the critical load from the UPS to
thevoypass cireuit, or from the bypass circuit to the UPS.

Critical load bus.
Denotes the ioad as presented to the UPS by computers, controllers or other critical load and
associated circuits.

Successful Transfer
ts defined as an automatic and uninterrupted transfer of the critical load from, or to the UPS without
causing degradation of the critical bus voltage beyond the specified limits.

Maintenance bypass switching

Shall denote the capability of manually bypassing the total UPS and powering the critical load from
the bypass source. The bypass switching shall not cause any interruption of the power to the
critical load.
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Online topology operation
is defined as the isolation of critical loads from the ireguiarities of the mains supply, without
interruption and supplied from the UPS.

UPS COLD START

The UPS shall start under normal canditions from the AC main supply. In case the AC main supply
is not available the UPS shall be capable of starting from the batteries.

SERVICE CONDITIONS
ATMOSPHERIC CONDITIONS

Aftitude : 0 to 1800m above sea leyeh

Ambient temperature : -5 to +40 °C Without déraling UPS.
Relative humidity : As high as 80 percent.

Lighining Conditions : 12 ground flashespensquare kilometre per

annum. [10/350us 5kA surge]
ELECTRICAL CONDITIONS

input Voltage Range : 400VAC, 3phase plus1b%and minus 20%
Quality of supply : See Appendix B
Frequency ; 4810 52 Mz

SYSTEM OPERATION DESCRIPTION

The UPS shall provide high quality AC nower for electronic equipment loads and shall offer the
following features: -

» Increased Powser Guality.

e Improved Noise Rejegtion,

s Compatibility with,aliypes of loads.

= Power blackoul protection.

e Full battesy care

The UPS shalliConsisi of the following main components:-

o Transformer, choke, impulse protection input stage.

e, Goptrolied rectifier.

= Three phase inverter with filtering to produce a sine wave output.
e Siatic transfer switch and manual maintenance bypass switch.

e Matching battery cubicle (Optional).

e Micropraocessor control and diagnostics.

¢ Double wound Inveriar output isclation transformer for galvanic isolation.

The operation and control shall be provided through use of microprocessor logic. indications,
measurements and alarms, together with power indicaticns and battery status shali be shown on a
clearly iluminated display. Light emitting displays for battery status are also acceptable.
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Normal mode

In the normal mode the critical load is continuously supplied by the UPS. The rectifier converts the
AC source into DC power while the battery charger maintains the battery in a fully charged
operational condition. The inverier converts the DC power into clean and refated AC power, which
is supplied to the critical load through a static switch.

in the event of a transfer to the reserve supply, the static switch shall monitor and ensure that the
inverter tracks ihe reserve supply frequency o ensure synchronisation.

The synchronisation shall ensure that any automatic transfer to the reserve supply due to an
overtoad or voliage deviation etc is frequency synchronised and does not cause an interruption to
the critical load.

The UPS shall be provided with a soft start ramp to reduce inrush current gn switch on.
Qverioad.

tn the event of an inverter overioad, manual stop or failure, the stalig@witch shall automatically
transfer the critical load to the reserve supply without interftption, The transfer time when
synchronised shall be not more than 500 microseconds. Theransfer time without synchronisation
shall be not more than 30 milliseconds.

Emergency conditions

If the AC main supply fails or reduces 1o a value Gtside the limits of the input voitage to the UPS,
the critical load shall be supplied without any sWitehing, by the inverter drawing its power from the
battery supply. There shall be no interruptidn 4o the critical load upon failure, reduction or
restoration of the AC main supply.

Recharge

When the AC main source is restored) the battery charger shall autematically restart and recharge
the battery and shall cause no interruplio™o the critical load.

Maintenance bypass swiich

The UPS shall be fitted With a'manual service bypass switch with which the power gection can be
disconnected and bypésséd for servicing purposes on the UPS. The bypass switch shall be
overrated by a minimm ohi0% of the rated UPS rating. The UPS shall have clear indication when
in manual service bypass mode.

Operation withoutbatiery

If the batterwiié taken out of service for maintenance it shall be disconnected from the battery
charger By means’ of a circuit breaker or fused isclator. The UPS shall continue to operate and
meet theyperformance criteria specified except for the standby period. The UPS shall be capabie of
starfifng bip without any battery connected.

Monitonng

The UPS shall have the capability to be monitored from a remole location. Even during a complete
shutdown of the UPS the information relating to the operating parameters shalf not be lost and
stored for a minimum period of 8 months. RS 232 using D type connectors shall be employed but
other communication such as RS 485 and Eihernet may also be used in addition to the RS 232.
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6.0

7.0

8.0

8.2.1
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8.2.3
9.0
5.1
9.2

9.3

9.4

9.5

Redundant funclions

To ensure maximum reliability the key operaling elecirical parameters shall be controlled to ensure
the safety of the load and the UPS batteries.

The parameters controlled on the ioad side for protection purposes shall be:
¢ Voltage Amplitude

« Frequency

The parameters controlled on ihe baitery side shall be:

=  Volilage Regulation

= AC current ripple

« AC Voltage ripple

ELECTRONIC MODULES AND COMPONENTS

Al active electronic devices shall be of solid-state gonsthuction and shall not exceed the
manufacturers recommended operating parameters for maximur reliability.

NEUTRAL CONNECTION AND EARTHING
The UPS output AC neutral, shall be isoiated, exeapt fopRF! filters, from the UPS chassis.
EMC AND SURGE PROTECTION

Electromagnetic effects shall be minimised to ensure computer and other electronic systems shalt
not be affected by the UPS,

The UPS shall be fully protected againsttransients and surges.
The UPS shall meet the requirements SABS en 50091-1.
BATTERY CHARGER
The battery shall be prétected by a fused isolator.

The battery chargeryshall be able to operate with the following types of batteries,
dependant on sysiem requirements,

= Sealed eadpAcid
o Leadeid (Tubular or Flat plate)
The WEES shall manage the selection of the charging method.

The battery charger output voltage shall not deviate more than + 2.5% under the following
conditions,

Noload 1o 100% lcad variation
s Primary input voltage and frequency variations with the stated limits voltage + 5%.

» The steady state regulation shall not exceed 1% nor shall the voltage ripple exceed 2% peak
to peak.

The maximum peak-to-peak rippie current o the battery shall not exceed 10% of the battery AM
rating when charging and 5% when in float charge.The peak-to-peak ripple voltage shall be less
than 0.5% of the fioat voltage.

The UPS battery shall be sized by the client. The battery charger shafl be rated to charge this
battery as described in clause 3.3.
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POWER FACTOR

The UPS shail have an input power factor of 0,85 or higher with nominal ioad, nominal input
voltage and in the automatic float charge state.

CVER VOLTAGE PROTECTION

The rectifier and battery charger shall be automatically switched off if the DC voltage exceeds a
maximum preset value.

PWM, IGBT INVERTER

Steady state oulput

The inverter steady-state output voltage shall not deviate by more than 1% in a steady state
condition for input voltage and load variation within the gueted limits,

Transient voliage recovery response

The output voltage shall return within + 2% of nominal voltage,within 5 milliseconds after a load
step of 100%.

Qutput frequency.

The inverter output frequency shall be controiled at 50Hz £ 1%.

Total output voliage harmonic distortion, {Linear and non-linear loads)

The inverter shall provide harmonic fittering andipgutralising o limit the total harmonic distortion on
the voliage 1o less than 3% with a linear lpad. Fer aynon-linear load with a crest factor {(Vp/vrms) of
3:1 the total harmonic distortion shall be limited ta\less than 5%.

Fhase displacement

The phase angle displacements batween the 3 phase voitages shall not be worse than:
e Balanced linear loads z 1'dégree from nominal 120 Degrees.
« Llinbalanced linear igdds, + 3wdegrees from average phase voliage for 100% load unbalanced.

Qutput voltage symmetry

The inverter shall guaranigé the symmaetry of the ouiput voltages at + 2% for balanced loads and &
3% for 100% ubalapced loads.

Neutral conduetor dimensioning.

The sizing ofdhe inverter neutral shall be minimurn of 1,7 times that of the line cable in order to be
able fo"cope with harmonics when driving linear loads.

Overlogd

The inverter shall be capable of supplying:
® Up to 60 seconds 1,25 x | nominal

® Up to 30 seconds 1,50 x 1 nominal

lnverter shui down

The inverter culput shall be protected by electronic circuitry and fast acting fuses in the inverter
circuit. If an internal failure occurs in the inverter, the electronic conirol shali instantaneously
remove the critical load and transfer to the stand by reserve supply if the supply is within limits.
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14.1

14.2

Qutput isolation fransformer.

A dry type double wound isclation transformer shall be provided far the inverter AC output. The
insulation shall be class H and the temperature limit of the insulation class shall not be exceeded
when operated at full icad within ambient temperature limits. The transformer shail be continuously
rated and shall have the same or larger rating than the UPRPS. The transformer shall withstand a
minimum test voltage of 2000V AC between windings, and windings te core without damage.

ELECTRONIC STATIC BYPASS SWITCH

The electronic static switch shall be rated for continuous duty operation and protected by either a
suitably rated circuit breaker or high speed fuses.

The peak inverse voltage rating of the static bypass switch components shall be at least 3 times
the peak value of the reserve supply voltage. {400 Voits, 3 phase, 50 Hz))

An uninterrupted transfer to bypass shall automatically take place under the following conditions:
s Output overioad

= DC voltage out of limits

e Inverter failure

e Equipment Cver temperature

An uninterrupted transfer from bypass shall alfomatically take place whenever the inverter is
capable of assuming the load.

The automatic transfer/retransfer underf uninterrupted conditions shall be inhibited under the
following conditions:

»  UPS overload

= Failure of the inverter static switch

s Manual transfer {o bypass via themaintenance switch.

No break transfers and4getransfer shall be inhiblied by the following:
e \oltage of inveriener resérve supply out of imits.

»  Freguencysyochionisation out of limifs.

The no break tgansfer time to bypass and visa versa shalt be less than 500 microseconds when
synchronised. TheSystem shall be stable and operating normally before permitting of fransfer of
the load back {5 the inverter. The transfer time when out of synchronisation shall be 20
milliseeand§ 1o prevent damage to the load by phase raversal.

The static switch shall be rated to 10% higher than the KVA rating of the machine.
The switch shall have an overload capabiiity of 150% continuous 1000% for 10 Milliseconds
MAINTENANCE BYPASS SWITCH

If the UPS has io undergo maintenance or repairs it shall be provided with a maintenance bypass
switch, which will enable no interruption in power to the critical toad when switched to bypass.

Provisions for festing the UPS operation without affecting or disconnecting the critical load shall be
provided.
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15.0
15.1

15.2

15.3

CONTROL AND INDICATOR PANEL

A clearly laid out control and indicator panel shall be provided. The panel shall incorporate the
necessary control instruments and indicators to allow for the monitoring of the system status and
performance.

The UPS shall have a mimic panel with indication to indicate the conditicn of the sub assemblies,
modules and supplies.

=  The state of the mains supply.
= The state of the UPS unit and battery, as well as the rectifier and charger.
¢ The UP3 load.

Warnings and alarms shali be enunciated by red for fault, orange fofwarning, and green for

narmal operation.

16.0
16.1

16.2

17.0

18.0

18.1

18.2

18.3

18.4

ALARMS AND CONTROLS

The UPS shali be equipped with & minimum of two 9-piB-type RS232 connectors. The first
connector shall be used io connect a computer in order t@¢ monitor setlings. The second connector
shall provide interfacing by means of potential free contacts between the UPRPS and remotle control
equipment.

The following signals should be monitored.

o Mains onfavailable/fail

s lLoad on inverter.

« Lpad on bypass

¢ Battery low

e Charger fail

#  Sync fail

INPUT HARMONIC MITIGATION (INDUSTRIAL APPLICATION)

The power equipment shall not be adversely affected by odd voltage harmonics between the 3
and 13" harmenicsef Which can reach the amplitudes as shown in Appendix A.

The power gguipment shall not be subject to degradation when exposed to the voitage dips with
geviations of the magnitude of -50% on all phases.

MECHANICAL REQUIREMENTS.

The WPS shall be housed in a freestanding modular enclosure with removable panels and
protection rating |1P20 as standard. The enciosures shall be designed for industrial room
applications in accordance with enviranmental requirements.

Redundant forced cooling shall be provided to ensure that all components are operated within
specification with air entry in the base and exit af the top.

Cable entry shall be from the bottom or side of cabinet. Top cable entry shalt be available as an
option.

The UPS module shall require not more than 1 metre access space.

END OF SPECIFICATION
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APPENDIX A: VOLTAGE WAVEFEORM.

The total harmonic distortion (THD}, which can be expecied inmost Raiiway applications. See paragraph 17
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Spectrum of waveform- S0Hz fundamental
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Fig 2:Frequency spectrum,of Supply Voltage.
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6.1

SCOPE

identification,
12V Valve regulated lead acid (AGM) front terminal 10 yvear + design life batteries.

lem overview.

The valve requlated lead acid (VRLA) batteries are required to provide standby power to Signal
relay rooms for a minimum of 10 hours. Size of battery shall be specified by Transnet Freight
Rail.

Document overview,

The VRLA batteries within Transnet Freight Rail (Train Authorisation Systems) shall comply
with the reguirements as set out in this document. This document maysiherefore be used for
item purchasing and approval.

REQUHREMENTS

The requirements as set out below must be complied with. it is reguired that a statement be
issued stating compliance per clause as well as the actual guarapidet technical data of the
equipment offered. Failure to submit a statement of complianee shall automatically disqualify
the tenderer.

Offers which include deviations of a minor nature from the terms of this specification will be
considered at the discretion of Transnet Freight Rail (Train Auth@risation systems).

BATTERY FEATURES

The battery shall be of the Absorbent Glass Mat (AGM) type technelogy for efficient gas
recombination and freedom from electrolyte/mainfenance or water adding.

The battery shall be of the front terminal lype,

Minimum 10 vear design life guaranteed under float conditions at a constant 25 deg. Celsius.
The battery must be suitable for long disehargé periods, typically 10 hours and recharge of /8.
Batieries shall have internationally fecognised certification.

The battery shali have a UL 94 V@,zated flame retardant casing.

The battery manufacturer shaikbe vedistered to ISO9001 and I5014001.

The battery must be complight witleSANS 60896.

DOCUMENTATION

Complete documentation including detailed Material safety data sheet shall be submitted
Documents to regbrdoregular test measurements shall be provided.

PRE DELIVERY PREPARATION

Batteries{shall Undergo a refresher charge upon arrival at the premises of the distributor.
Theredfter the batteries shall be discharged to 1.8vpc over a period of 2 - 3 hours to eliminate
any polential bad battery. Regular voltage measurements per block shall be taken when
discharging.

Batteries shall be recharged at 10% of AH rating at voltage 2.4vpc. The batteries shall be
connected in parailel {Battery string of 32 blocks may be split into 2 x 16 blocks) to ensure
proper egualisation.

Pallets shall be marked to ensure that battery strings as charged are not mixed.

Transnet Freight Rail reserves the right to witness the preparation process.

Warranty

Transnet Freight Rail requires a 3 year warranty period against faulty workmanship.

END OF SPECIFICATION
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1. SCOPE
The supply of UPS and batteries as detailed in this document.
2. SPECIFICATIONS AND STANDARDS

The required material shall comply with the specifications and standards as set out in this
document.

3. APPLICABLE DOCUMENTATION
BBG1027 — Valve regulated lead acid batleries for use in signal installations.
BBG1023, BBG1499, BBG1500, BBG1501, BBG1502 — Battery standg drawings.
BBC 5666 — 3 Phase static uninterruptible power supply 10 to 125kVA.

4. MATERIAL REQUIRED

DESCRIPTION ary PRICE PRICE
EACH TOTAL

NSB170FT 12V VRLA “RED” BATTERY (SET OF 32) WITH 10
LINKS TRANSNET APPROVED

STEEL STANDS (SET OF 4) WITH ADJUSTABLE FEET. 10
TRANSNET APPROVED

MP3000 30KVA UPS 400/400 TRANSNET APRROVED 5

TOTAL (Excl. VAT)

All material to be available for collection in Johaanesburg.

END OF SPECIFICATION
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Transnel General Bid Conditions — Services

[January 2014}

i DEFINITIONS

Where the following words or phrases are used in this Agresment, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context dearly requires otherwise:

13
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
110

111

Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

Bid Document{s]} shall mean a reference to a Request for Proposal or Request for Quotation;
Day shall mean any day other than a Saturday, Sunday or public holiday;

Respondent(s]) shall mean a respondent/bidder o a Bid Document;

RFP shall mean Request for Proposal;

RFQ shall mean Request for Quotation;

RFX shall mean RFP or RFQ, as the casa may be;

Services shalt mean the services required by Transnet as specified inits Bid Document;
Service Provider shall mean the successful Respondent;

Tax Invoice shall mean the document as reguired by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
Transnet shall mean Transnet S0C Ltd, a State Qwned @ompany; and

VAT shall mean Value-Added Tax in terms ofthe Value-Added Tax Act, 89 of 1991, as may be

amended from time fo time.

2 GENERAL

All Bid Documents and subsequent contracts and orders shall be subject to the following general conditions

as laid down by Transnel and are to be sictly adhered 1o by any Respondent {o this RFX.

2 SUBMISSION OF BID DOCUMENTS

3.1

3.2

3.3

A Bid, which shall Werelngfter include reference to an RFP or RFQ, shall be submitted to Transnet no
fater than the desingidate and time specified in accordance with the directions issued in the Bid
Documents. date@ids will not be considered.

Bids shall be delivéred in a sealed envelope in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result i the rejection of & Bid,

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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1o

4.3 Only if insufficient space has been allocated for a particular response may & Respondent submit
additional information under separate cover using its company's letterhead. This must be duly cross-
referenced in the REX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitling their

Bid will be considered.

VALIDITY PCRICD

6.1  Respondents must hold their Bid valid for acceptance by Transnet at any timeywithin the requested

validity period after the closing date of the RFX.

6.2  Respondents may be requested 1o extend their validity period™for awspecified additional period. In
such instances, Respondents will not be allowed to changd any aspect of their Bid, unless they are
able to demonstrate that the proposed change(s) is as a'direct and unavoidable consequence of

Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be reguested to attend (1) a site visitiwhere it is considered necessary to view the site
prior to the preparation of Bids, or (i) an RFXbriefing,session when Transnet deems it necessary to provide
Respondents with additional information relevant to the compilation of their Bids. When such visits or
sessions are indicated as compulsory in, the Bid Document, Respondents are obliged to attend these

meetings as faiture to do so will result in theis disqualification.

CLARIFICATION BEFORE THECLOSING DATE

Should clarification be requiredhon, any aspect of the RFX before the ciosing date, the Respondent must

direct such queries to fesgontact person identified in the Bid Document.

COMMUNICATEON ARETER THE CLOSING DATE

After the closing déte of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretams of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABCUT BIDS

Where Bids are submitted to the Secrctary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matier relating to its Bid but, in the absence of written authority
from the Secrefary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Councl or official of
Transnet during the period belween the dlosing date for the receipt of the Bid and the date of the
notification  of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified,
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1z

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules [ documents may result in disquatification.

DEFAULTS BY RESPONDENTS

12.1  If the Respondent, afler i has been notified of the acceptance of its Bid fails to:

a)

b}
£)
d)

enter into a formal contract when called upon to do so within such period as Transnel may

specify; or
accept an order in terms of the Bid;
furnish satisfactory security when called upen to do so for the fulfilmentg of the contract; or

comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any otheregalyremedy which it may have,

procead to accept any other Bid or, if i is necessary to dofso, dall Tor Bids afresh, and may recover

from the defaulting Respondent any additional expense incliiged by Transnet in calling for new offers

or in accepting a less favourable offer.

12.2  If any Respondent, who has submitted a Bid andfer concluded a contract with Transnet [hereinafter

referred o as the Service Provider], or in_théyeapacity of agent or subcontractor who has been

associated with such Bid or contract:

a)
b)

)

d)

aj

has withdrawn such Bid after the advertiSed date and hour for the receipt of Bids; or

has, after having been notified ofShe’acceptance of its Bid, faited or refused to sign a contract

when called upon to do@g interms of any condition forming part of the Bid Documents; or

has carried out apy teptrect resufting from such Bid in an unsatisfactory manner or has

breached any cohdition of such contract; or

has offered, Soromised or given a bribe in refation to the obtaining or the execution of such
contract or

has agtefl in,a fraudulent or improper manner or in bad faith towards Transnet or any

government department or towards any public body, company or person; or
Has made any misleading or incorrect statement either

(il in the affidavit or certificate referred to in clause 18 /Notice (o Unsuccessful

Respondentsf; or
{ii} in any other documnent submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
® it made the statement in good faith honestly believing it to be corredt; and

@ hefore making such statement, it took all reasonable steps to satisfy itself of its

correciness; or

caused Transnet damage, or Yo incur cosls in order te meel the Service Provider's

requirements which could not be recovered from the Service Pravider;

has litigated against Transnet in bad faith;
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13

i4

15

16

i has been found guilty by a court of law, tribunal or other administrative body of a sericus
breach of any law, during the preceding 5 [five] years;
i has been included as a company or person prohibited from doing business with the public

sector on Nationat Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shali, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

i2.4  Any disgualification [Blacklisting] imposed upon any person or enterprise or company, may also
apply to any other enterprise under the same or different names of disqualified persons or enterprise
of company [or associates thereof] and may alse be applied to any agent op employee of the person

or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid response must bedn Rand,the currency of the Republic of South
Africa [ZAR], save o the extent specifically permitted in thesREX.

PRICES SUBJECT TO CONFIRMATION
14.1  Prices which are gquoted subject to confinmation will not be considered.

14.2  Firm prices quoied for the duration oflany resulting order and/or contract will recelve precedence over

prices which are subject to fluctugtion if this is in Transnet’s best inferests.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the ReSporident o its Bid price(s) prior to the submission of its 8id Documents must
be done by deleting the inforrect figlires and words where required and by inserting the correct figures and
words against the items concerned. All such alterations must be initialied by the person whao signs the Bid
Documents.  Failusé to observe this requirement may result in the particular item(s) concerned being

excluded in the mattenof the award of the business.

EXCHANGET AND REMITTANCE

16.1 4lhe Respondent should note that where the whote or a portion of the contract or erder value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be

stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself

against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information calied for in the Exchange and Remitiance section of the Bid Documents and

also furnish full detalls of the principals to whom payment is to be made.
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17

18

19

20

16.4

16.6

The South African Reserve Bank's approval is required before any foreign currency payments can be

made to or on behalf of Respondents.,

Transnet will not recognise any claim for adjustment of the order and/or contract price if the increasc

in price arises after the date on which agreement on an overall Rand contract has been reached.

Transnet reserves the right fo request a pro-forma invoice/tax invoice in order to ensure compliance

with the contract and Value-Added Tax Act no. B9 of 1991 [VAT Act].

ACCEPTANCE OF BID

171
17.2
17.3

17.4

Transnet does not bind itself to accept the lowest priced or any Bid.
Transnet reserves the right to accept any Bid in whole or in patt.

Upon the acceptance of a Bid by Transnet, the parties shall be bound by theSeyGeneral Bid Conditions
and any contractual terms and/or any schedule of “Special Conditions%or otherwise which form part

of the Bid Documents.

Where the Respondent has been informed by Transnet per fax message or email of the acceptance of
its Bid, the acknowledgement of receipt transmitted shall\be regarded as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFIUL RESPONDENTS

Unsuccessful Respondents shall be advised in wrifing thafitheir Bids have not been accepted as socn as

possible after the closing date of the Bid. On award gf business to the successful Respondent all unsuccessfut

Respondents shall be informed of the name of the sdiccessful Respondent and of the reason as to why their

Bids have not been successtul,

TERMS AND CONDITIONS OF CONTRACT

15.1

19.2

The Service Provider shall&dhere to the Terms and Conditions of Contract issued with the Bid
Documents, together with any schedule of ™Special Conditions™ or otherwise which form part of the

Bid Documents.

Should the Resgbrdent find any conditions unacceptable, & should indicate which conditions are
unacceptabie andyoffer amendments/ alternatives by written submission on its company letterhead.
Any suehtstibmission shall be subject to review by Transnet’s Legal Counsel who shall determine

whetherthe proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1

20.2

20.3

The contract documents will comprise these General Bid Conditions, the Terms -and Conditions of

Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

The abovementioned documents together with the Respondent’s Bid responsc will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award [ intent,
subiject to all additional amendments and/or spedial conditions thereto as agreed to by the parties.

Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, i any, s covering lelier and any
subsequent exchange of correspendence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitule a binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domiciiium citandi et executandi shall be & place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all iegal documents may be served on the Respondent who shail agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered te sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is & company, the full names of the directors shall be statedin.the Bid. If the Respondent
is a close corporation, the fdl names of the members shall be stated in ghe Bid. 1f'the Respondent is a
partnership or an individual trading under a trade name, the full names of the pagtiers or of such indivicdual,

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

231 The successful Respandent, when called upon to do 58, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract op@rder. “Such security shall be in the form of an
advanced payment guarantee [APG] andfor a peffefmance bond {Performance Bond], as the case
may be, to be furnished by an approved Bank, biilding society, insurance or guarantee corporation
carrying on business in South Africa.

23.2 The security may be applied in whole ofparifat the discretion of Transnet to make goad any loss or

damage which Transnet may incur i consequence of a breach of the contract or any part thereof.
23.3  Such security, i required, shallbeé\an amount which will be stiputated in the Bid Documents.

234  TThe successful Respondént ghall be required to submit to Transnel or Transnet's designated official
the spedified security ddgument(s) within 30 [thirty] Days from the date of signature of the contract.
Failure to return the securitics within the prescribed fime shall, save where prior extension has been
granted, entitlé Transnel without notice to the Service Provider to cancel the contract with immediate
effect.

23.5  AdditionalNggsts Tncurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must deiete iterns for which it does not wish to tender,

VALUE-ADDED TAX

251 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown scparately at the
standard rate on the Tax Invoice.

25.2  In respect of foreign Services rendered:
ay the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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26

27

o] the Service Provider's Tax Invoice(s) for the local portion only {i.e. the “commission” for the

Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONMDENTS REGARDING PAYMENT

26.1

20.2

Method of Payment

a) ‘The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shail be based,

b} However, in addition te the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals.

C) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will bemevaivated and taken into

consideration when the Bid is adjudicated.

d} The Respondent must, therefore, in the first instance, tender shricV in accordance with clause
26.1a} above. Failure to comply with clause 26.1a)abevéymay preclude a Bid from further

consideration.

NOTE: The successful Respondent {the Service Provider], where applicable, shall be required to
furnish a guarantee covering any advance payméntsias set out in clause 23 above [Confracival
Sectritics],

Conditional Discount

Respondents offering prices which aregubjecate® conditional discount applicable for payment within
a spedific period are to note that the conditional period will be calculated from the date of receipt by
Transnet of the Service Providersymonth-end statement reflecting the relevant Tax Invoice(s) for
payment purposes, provided the conditions of the order or confract have been fulfilled and the Tax
Invoice is correct in all ygspectstin terms of the contract or order. Incomplete and/or incorrect Tax
Invoices shall be retutnedlandthe conditional discount period will be recalculated from the date of

receipt of the correch doctmentation.

DELIVERY REQUIREMENTS

27.1

27.2

27.2

Period fontracks

It wilt be a'gondition of any resulting contract/order that the delivery period embodied therein will be
goyerned by the provisions of the Terms and Conditions of Contract.

Frogress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due fo unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to

purchase such services as may be required to meet the emergency outside the contract if immediate

delivery can be offered from any other soaurce. The “Total or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Confract will not be applicable in these

circumstances,

SPECIFICATIONS AND COPYRIGHT

281 Specifications

28.2

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services

strictly in accordance with the specifications supplied by Transnet.
Copyright

Copyright in plans, drawings, diagrams, specifications and documents gompiled by the Service
Provider for the purpose of contract work shall be governed by the Infellectudl Property Rights section

in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

291

29.2

29.3

294

Bids submitted by foreign principals may be forwarded directly by the principals or by its South
African representative or agent to the Secretary of the Acguisition” Council or io a designated official

of Transnet according to whichever officer is specified in'the Bid Documents.

In the case of a representative or agent, writién proof must be submitted to the effect that such
representative or agent has been duly autherised %@ act in that capacity by the principal. Failure to

submit such authorisation by the representative oragent shall disqualify the Bid,

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives®ar agents must compile the Bids in the names of such

principals and sign them on behalf ofithe latter.

South African representatiyes Be,agents of a successful foreign Respondent must when so required
enter into a formal contragtfin the name of their principals and must sign such contract on hehalf of
the latter. In every Guchycase a legal Power of Attorney from their principals must be furnished to
Transnet by thedouth\AfriCan representative or agents authorising them to enter into and sign such

contract.

a) Sych Powerfof Atlorney must comply with Ruie 63 [Authentication of documents executed
sulside the Republic for use within the Republic] of the Uniform Ruies of Court: Rules
gequiating the conduct of the proceedings of the several provincial and focal divisions of the

Supreme Court of South Africa.

b) The Fower of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

<) If a Power of Attorney held by the Scuth African representative or agent inciudes matters of a
general nalure besides provision for the entering into and sighing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

dommiciiium citandf et executandl as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a} funds are to be transferred to the credit of the foreign Service Provider's account at a bank in

South Africa, in which case the name and branch of such bank shall be furnished; or

b} funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid Documentissued, the conditions

stated in the Bid Document shali prevail,

000000000000

Page 11 of 11



TTRANSNED

Appendix {ii)

STANDARD TERMS AND CONDITIONS OF CONTRACT
FOR THE PROVISION OF SERVICES TO TRANSNET
[January 2014]



Standard Terms and Conditions of Contract
Services {January 2014]

TABLE OF CONTENTS

INTRODUCTION ...t tioiriereeconsrraaesrrvcrrasaerranesses e srr s s sasamreess s smaean e ernaressrssnnnes ianinsesranassrerassesernstassen 3
B L O ST TS PPPPPTOPRPRR 3
INTERPRETATION ... e ci i et irerr e nr e memreecas et s nere e e e s ces s s s s smmnnnm e e e e o e e eanna e s en e ennmmees samtreaesnnesreanes 6
NATURE AND SOOPE Lo ereece e e conmtantacna s s areer s e em e e ae s mrmn s aeaenenscans onnmmsmcnennae ceeamnnnss )
AUTHORITY OF PARTIES L oottt ettt re et a e aet e s o e b be s bab e e snna s a0 na s 7
WARRANTIES oot st cecr e a e s mcnenaencosesesensnsnnffie s Phn b e canee snnncnsaennnennanaens 7
TRANSNET'S OBLIGATIONS Lot crcrrnnc et ert s st sns e e came e 0o oBBRERER b s o e sennesmtnaeeses s o maeosas 9
GENERAL OBUIGATIONS OF THE SERVICE PROVIDER

B '

FEES AND EXPENSES .o i ceceeeireneiicr v eincesssens o veneanse e oammmus - Bines s snssanssanesssssnens sonissnacessscncn 15
ENVOICING AND PAYMENT ..o i e e 15
FEE ADJUSTMENTS ottt rccrmonnmsnseriimemrsnsecrsaennenseesssdfnnnsneoe s sbinenans s ssss s anasanae saussanss nhasseannnsonssan 16
INTELLECTUAL PROPERTY RIGHTS . i BB oot vsiacaimianesisosnsseanssans s sansssnnsnsa s 16
SERVICE PROVIDER'S PERSONNEL .vviivicireeiniirmsece e rnedsb cnnncennens cermnreesrnranssrssremms s essnes e e e cincenm e e 18
LIMITATION OF LIABILITY Loovirceinimercreceeee e 0 e et ee e e cbeent e s s s secn e 15
INSURANCES Lot rrcicmnnneneesemeees g (e oo e e et cannones et s sy s s s e e ean s aes niabaanab o e i nb b e s aas 19
CONFIDENTIALITY civverriiiiciacoirinensisan s nireaibinncsssaBiesccrinneraesssnernneniensseesnnermmnnnnnsnsosearamianens sosssanmsesneeeens 20
TOTAL OR PARTIAL FAILURE TO PERRORM THESCOPE OF SERVICES ...t ieens 21
TERM AND TERMINATION Lo e e coeeeet v eemmer et e e ete e s eecoan s s seenmmman cmnremecaran s smaeaenenenanassans 22
CONSEQUENCE OF TERMINATIOIN MG S cveriiermassessniotirceismmecnmmiimioseemscorsas ianmsnsmossstssinsss s nmsncssaseoseses 22
Y L] P PP PP PRSP PPPINN 23
O o T L SR 23
R I N D 2 I O PSP PUUUPRR 24
NON-WATVER L i bt s it e et s e e ar e s s s e msmnr s s s an b n e s s aaavosaa b anumas 24
e LAt L A I OSSO U TP R POUCPU P 24
DISPUTE BESOIUTION Lo iiiiiriiisiiiiiieciimnrrossinas i s sa sessnansers s insssmeseeeasamsaeesaans snansnessmssmssnaasesasssnrson 24
ADDRESSESIOR NOTTES . it e et st et ae e s s b c e e s e e aa s ses s anssans s rnnaun s s g ennas 25
WHOLE AL ONLY AGREEMENT ..o ierer e v as e e s e tee et eoraee e e n e secaeeenm e ann s ssab s s arssaesaansassaneranan 26
AMENDMENT AND CHANGE CONTROL o e s es s s mnr e s s ns v snn s nn s e ees 26
GOVERNING LAWY e ettt e s s ranar s s st s s e n s s enarr e b navaaantareas cans amnms s anpsnnsnens s 26
COUNTERPAR TS e ittiireeiiiiiiiinssineecareincanrrnnnaccrcunesassarmessimannrnrsss o romsnsgsssssass s smasarsinmtanessinnssassssesssnnsnas 26

Page 2 of 26
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the assodated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS

Where the folfowing words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires,otherwise:

2.1

2.2

2.2

24

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated scheflules and/or annexures andfor
appendices, incduding the Weork Order(s), specifications for the Services and such special
conditions as shall apply to the Agreement, together withsthe General Tender Conditions and any
additional provisions in the associated bid documents tendered by the Service Provider [as agreed
in writing between the Parties], which collectively and excitisSively govern the provision of Services

by the Service Provider to Transnet;

Background Inteliectual Property means alil Intellectual Property introduced and required by
either Parly o give effect to their obligationg uRder the Agreement owned in whole or in part by
or licensed to either Paity or their affiliates prior to the Commencement Date or developed after

the Commencement Date otherwise pursuant to the Agreement;

Business Day{s) means Mofdays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed in South Africa;
Commencement Date means | e ], notwithstanding the signature date of the Agreement;

Confidential Information means any information or other data, whether in written, oral,
graphic or in any oifier form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articies, samples, test results, prototypes, designs,
plans, formillaepatents, or inventor's certificates, which a Party discioses or provides to the other
Party, [intentionally or unintentionally, or as a result of one Party permitting the representative of
the othemParty to visit any of its premises], or which otherwise becomes known fo a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a} information relating to methods of operation, data and plans of the disclosing Party;
0)] the contents of the Agreement;
<) private and personal details of employees or clients of the disclosing Party or any other

person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d} any information disclosed by either Parly and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the discinsing Party refating

to its existing and planned future business activities;
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2.7

2.8

2.8

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

a) information refating to the business activities, business relationships, produdts, scrvices,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h} information contained in the software and associated material and documentation
belonging fo the disclosing Party;

p] technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and procasses;
i} Copyright works;
K} commercial, financal and marketing information;

) data concerning architecture, demonstrations, tools and techniques,Yprocesses, machinery

and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional and technical requirements and
spedifications of the disclosing Party;
n) mformation conceming faults or defeds in goods, equipment, hardware or software or the

incidence of such faulis or defects; and

o} information concerning the chargesdFees and / or costs of the disclosing Party or its
authorised Subcontractors, or eirmethods, practices or service performance levels

actuatly achieved;

Copyright means the right in expiessions, procedures, methods of operations or mathematical
concepts, computer program dgdes, compilations of data or other material, literary works, musical
works, artistic works, sound fecordings, broadcasts, program carrying signals, published editions,
photographic works, circnematographic works of the copyright owner to do of to authorise the

doing of certain acts spetified in respect of the different categories of works;

Default meansSanySbreach of the obfigations of either Party [induding but not fimited to
fundamenta)Breachyor breach of a fundamental tern] or any Default, act, omission, negligence or
statement offeither Party, its employees, agents or Subcontractors in connection with or in
relation tg thelglibject of the Agreement and in respect of which such Party is lable to the other;
Defiverable(s) means any and all works of authorship, products and materials developed,
wiili€n, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monapoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as welt as topographies of integrated circuits
and integrated circuits;

Fee{s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreernent between the Parlies and in accordance with the provisions of the Agreement
from time to time;

Foreground Intellectual Property means all Inteliectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.18

2.20

2.21

2.22

2.23

2.24

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exis{ anywhere in the world and includes all

future additions and improvements to the Intellectual Propetty;

Know-How means all Confidential Information of whatever nature relaling 1o the Inteilectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnel’s field of technology, incuding technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Parly Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisicns, business
units, successors-in-title and their assigns;
Party means either one of these Parlies;

Patents mean registered Patents and Patent applications, once the latter Have proceeded fo grant,

and includes a right granted for any inventions, products or pibeesses in all fields of technology;

Permitted Purpose means any activity or process to Be undertaken or supervised by Personnel
or employees of one Party during the term of the Agreement, for which purpose authorised
disclosure of the other Party's Confidential Information or Intellectual Property is a prerequisite in

order to enable such activity or process to be atgomplished;

Personnel means any pariner, employeggagent, consultant, independent associate or supplier,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

Purchase Order{s) means official“esdérs issued by an operating division of Transnet to the

Service Provider for the provisionof Services;

Servicels) means [ &) theaService(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s}dn terms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance
indicators andwperformance standards relating fo the Services to be provided by the Service

Providers

Subtontract ‘means any contract or agreement or proposed confract or agreement between the
gervice Brovider and any third party whereby that third party agrees to provide to the Service

Pravider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials {including,
but not fimited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 85 of

1991, as may be amended from Hime to fime;
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2.78 Third Party Material means software, software development teols, methodologies, ideas,
methads, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

2.29 Trade Marks mean registered Trade Marks and trade marl applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

2.30 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 8% of 1991, as may
be amended from time to time; and

2.31 Work Order{s) means a detailed scope of work for a Service reguired by Transnet, inciuding
timeframes, Deliverable, Fees and costs for the supply of the Service to, Transnet, which may be
appended to the Agreement from time to time.

3 INTERPRETATION

3.1 Clause headings in the Agreement are included for ease of referenee only and do not form part of
the Agreement for the purpeses of interpretation or for any,other purpose. No provision shall be
construed against or interpreted to the disadvantage \@f either Party hereto by reason of such
Party having or being deemed to have structured of drafted such provision.

3.2 Any term, word, acronym or phrase used in the Bgreement, other than those defined under the
clause heading “Definitions” shall be giveriits plain English meaning, and those terms, words,
acronyms, and phrases used in the Agréement will be interpreted in accardance with the generally
accepted meanings accorded thereton

33 Areference to the singular incorpotates a/reference to the plural and vice versa.

3.4 Areference to natural personsincorporates a reference to legal persons and vice versa.

3.5 Areference to a particular gendérincorperates a reference to the other gender.

4 NATURE AND SCOPE

4.1 The Agreement 1§ an agreement under the terms and conditions of which the Service Provider will
arrange fof the"esovision to Transnet of the Services which meet the requirements of Transnet,
the defivery’of wihich Services is controlled by means of Purchase Orders to be issued by Transnet
and(executed by the Service Provider, in accordance with the Agreement.

472  £Such Purchase Orders shall be agreed between the Parties from fime to time, subject to the terms
of the relevant Work Order(s).

4.3 Fach properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fuily incorporated info the body of the Agreement.

44  During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in dause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptabie.

45 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like ferm,

provision or condition in the Agreement andfor a Purchase Order, or where the Agreement is
silert on the matier, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

51

5.2

6.1

6.2

G.3

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause it it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeaveurs to advise Transnet of such act or omission. In the event of such delay, any tme
deadiines detailled in the relevent schedule shali be extended by a period equal to the period of
that delay.,

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever,

Neither Paity shall be entiled to, or have the power or authority ko enter inté an agreement in the
name of the other; or give any warranty, representation or undertaking’ on the other's behaif; or
create any hability against the other or bind the other's credit i any way or for any purpose
whatsoever.

WARRANTIES

The Service Provider warrants to Transnet that®

al it has full capacity and authority tesentér into and to perform the Agreement and that the

Agreement is executed by a duly authomised representatives of the Service Provider;

b} it will discharge its obligafions upder the Agreement and any annexure, appendix or

schedule hereto with all due skillp€are and diligence;

c} it will be solely respopsible for the payment of remuneration and associated benefits, if
any, of its Personfiel and for withholding and remitting income tax for its Personnel in

conformance with any, applicable laws and regulations;

d) it will prgcurgylicences for Transnet in respect of all Third Party Material detailed in the
Worke@rder(s), and will procure the right for Transnet to take such copies [in whole or in
pait] 4f such Third Party Materials as it may reasonably require for the purposes of back-

un foRaschiving and disaster recovery; and

eJ the use or possession by Transnet of any Materials wiil not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior netice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to dause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as delalled in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in 2ll material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of nolification by
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G.4

6.6

6.7

6.8

6.9

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do s0 in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shail be paid by the Service Provider.

The Service Provider will remedy any defect within 30 thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be lable to semedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effects of any stepStproposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications or any disruption
or delay in the performance of the Services. The Parlies agree that any ehanges 0 the Services,
inciuding the charges for the Services or any timetables for delivety,of the Services, will be agreed
in accordance with the change control procedure, as setweut in clause 29 [Amendment and

Change Controf].
The Service Provider warrants that:

a) it has, using the most up-to-date software available, tested for fand deleted] all commonly
known viruses in the Materials and forgil viruses known by the Service Provider at the date

of the relevant Work Order; and

b} at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomb, batk door, ¥fap door, keys or other harmfui components.

The Service Provider agrees that, ifthefevent that a virus Is found, it will at its own expense use

its best endeavours to assist Transnet in reducing the effect of the virus and, particularly in the

event that a virus causes lass ePoperational efficiency or loss of data, to assist Transnet to the

same extent to mitigatesuch osses and to restore Transnet to its original operating efficiency.

The Service Protider uRdértakes to comply with South Africa’s general privacy protection in terms
of Section 14 ofithe Bili of Rights in connection with the Agreement and shall procure that its
Personngl shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enackments thefeof and any requiations made pursuant thereto.

The'Serdiee Provider warrants that it has taken all reasonable precautions to ensure that, in the
cvant of a disaster, the impact of such disaster on the ability of the Service Provider to comply
withhits obligations under the Agreement wilt be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documentec recovery

arrangements in place.

In comgliance with the Netional Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be suppiied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as sct forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regutations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to &
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, o review any safety-related activities,

indluding the coordination of such activilies across all parts of its organisation.
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7

TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reascnable request by the Service Provider for
information, including information concerning Transnet's cperations and activities, that refates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rufes and requirements and subject to the observance by the Service Provider ‘of

its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above.

Subject to clause 14 [Service Providers Personnelj, Transnel agrees 4@ provide the Service
Provider or its Personnel stich access to and use of its facifities as is necgssary to allow the Service

Provider to perform its obligations under the Agreement.

GENFERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:
a) respond promptly to all complaints and enquiriesirom Transnet;

B) inform Transnet imrﬁedéateiy of any dispute'or complaint arising in refation to the provision

of the Services;

c} conduct its business in a professicnalmianner that will reflect positively upon the Service

Provider and the Service Provider's Services;

) keep full records clearly [ndicating”all transactions concluded by the Service Pravider
relating to the performance ofithe’Services and keep such records for at least 5 [five] years

from the date of eagh stch fransaction;

e} pbtain, and at aMMimes maintain in full force and effect, any and all licences, permits and
the like requifeddinder applicable laws for the provision of the Services and the conduct of

the busingssandtatlivities of the Service Provider;

3 observe and ensure compliance with all requirements and obligations as set out in the
l@bous and related legislation of South Africa, including the Occupational Health and Safety
Act, 8bOF 1993;

gl comply with all applicable environmental legislation and regulations, and demonstrate

sound environmentat policies, management and performance; and

h} ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Cerlificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Shouid the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shalt at all imes:
a) render the Services and perform all its duties with honesly and integrity;

) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards,
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<)

d)

£

g)

h)

I

L

m)

endeavour to provide the highest possible standards of service and professicnalism, with a

reasonable degree of care and diligence;
use its bast endeavours and make every diligent effort to meetl agreed deadiines;

treat s own Persannel, as well as all Transnel’s officers, employees, agents and

consultants, with fairess and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 23 — Lguality and Diversityl;

treat ail enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable fo comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enquiry;

when requested by Transnet, provide clear and accurateiformation regarding the Service
Provider's own policies and procedures, excluding \KnowsBow and other Confidential
Information, except where a non-disclosure undertaiing has been entered into between
the Parties;

nat allow a conflict of interest to develop.belween its own interests [or the interests of any
of its other customers] and the interests of Transnet;

not accept or offer, nor allowgifiducesor promote the acceptance or offering of any
gratuity, enticement, incentive 85 gift that could reasonably be regarded as byibery or an
attempt to otherwise exert undue ipfluence over the redipient;

nat mislead TransnelQor its Officers, employees and stakeholders, whether by act or
Omission;

not otherwisedact Thean unethical manner or do anything which could reasonably be
expected o damlage or tarnish Transnet’s reputation or business image; and

immediately répart to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which Tebetomes aware in connection with Transnet or the provision of Services.

g B-BBEE AND'SOCIOCECONCMIC OBLIGATIONS

9.1 BBBEE Scorecard

a)

b)

<)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. it is slso a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier

Development Programme, as applied by Transnel.

In response fo this requirement, the Service Provider shalt submit to Transnel’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the fatest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider underlakes to notify and provide full details to Transnet in the event

fhere is:
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9.2

9.3

d)

e}

{i} a change in the Service Provider’s B-BBEE status which is tess than what it was at

the time of its appointment including the impact thereof; and

(i) a corporate or internal restructure of change in control of the Service Provider

which has or likely to impact negatively on the Service Provider's B-BBEE status.

Notwithstanding any other reporiing requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating fo the Service Provider
which has been relied upon or utilised hy a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days of such request. A failure to
provide such data shafl constitute a Service Provider Default andymay be dealt with in

accordance with the provisions of clause 19Error! Reference solirce not found..

Tn the event there is a change in the Service Provider's B-BBEE status, then the provisions

of clause 19Errort Reference source not found. shall apply.

B-BBEE Improvement Plan

aj

b)

Transnet encourages its Service Providers to gbnstantly ‘strive to improve their B-BBEE
levels. To this end, the Service Provider underiakes to provide Transnet with a B-BBEE
Improvement Plan to indicate the extent to which their B-BBEE status will be maintained or
of the RFP.

improved over the contract period, as pEhAnnexure

The Service Provider shall, for thesdutdtion of the Agreement, comply with the B-BBEE

Improvement Plan.

The terms of the B-BBEE Improvement Plan and monetary value of the commitments
thereunder shall not (unless Bthérwise agreed in writing) be less or less favourable than

the commitments made By the Service Provider in such B-BBEE Improvement Plan.

Supgplier Development Tmplementation Plan

a}

b)

d)

In additionsta'ile Supplier Development Pian which the Service Provider provided as part
of its bidl, theyService Provider undertakes, as stipulated in the RFP, to provide Transnet
with“anSuppiicr’ Development Implementation Plan [the Implementation Plan] setling
oft tie nature, extert and monetary value of the Service Provider’s commitments which
the Senfice Provider shall undertake, as well as mechanisms and procedures fo allow for
dccess to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
{farty five} days from the signature date of the LOL/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid {or such later date

as Transnet may consent to in writing].

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time fimit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

19Error! Reference source not found. shall apply.

The Supplier’s Implementation Plan shall include, but not be limited to

b icreation; ob proservation; Sall busines
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9.4

8.5

The terms of the Implementation Plans and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing} be less or less favourable than
the commitiments made by the Service Provider in the Supplier Development

implemantation Plan.

Green Economy/Carbon Fooiprint

a}

In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste

disposal, recyciing and energy conservation.

Reporting

a}

b}

c)

dj

e)

The Service Provider shall monitor, audit, and record in an auditable manner, its own
implementation and compliance with the B-BBEE Improvement Bian and the Supplier
Development Implementation Plan and provide the CGentragt Manager with  such
information as the Contract Manager may reéasepably request concerning the
implementation of the B-BBFE Improvements™Plag “apd the Supplier Development

Implementation Plan.

The Service Provider shall, every 3 {three} months from the Commencement Date and
within 7 (seven) days of the end of theycalendar month of that 3 (three) months period,
provide Transnet with a report (for monitoring purposes only) in respect of each of the

undertakings stipulated in this clause 5.

Transnet, through its Supplier Develebment division, shall, every & (six) months from the
Commencement Date, review and verify the Service Provider's undertakings stipulated in
this clause with respectito B-BBEE and Supplier Development commitments, based on the

Service Provider's report,

The Service Sroviler shall attach adequate proof to enable Transnet to verify compliance

with the B-BBEEWmiprovement Plan and Suppiier Development Implementation Plan.

Post _verification of the submitted report to Transnet, Transnet shall engage with the
Setvice Provider on the findings. The Contract Manager, assisted by the relevant spedcialist
fromy Trahsnet’s Supplier Development division, must report to the Service Provider at the
grdf every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complicd.
Without prejudice to the Transnet’s rights under the Agreement:

(i} if the Contract Manager andfor Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Suppiier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Scrvice Provider in
arder for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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9.6

(1) If such recommendations are not implemented by the Scivice Provider in

accordance with such recommendations, then the provisions of clause 2.6; and

{ify  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reperfed to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions thal the Service Provider must undertake

in order to remedy that non-compliance.

g} In the event the Service Provider is found nct to have met the B-BBEE and Supplier
Development reguirements agreed upon in the B-BBEE Improvemefil Plan and the Supplier
Development Implermentation Plan, andfor is found to be fraudulent in submitting the
reports, then Transnet shall impose a non-compliance penalty as'provided for in clause 9.6

below or shall be entitled to terminate in terms of clauses 18,.and 19.

h) For the sake of completion of its contractual obligations, the Service Provider shall be
obliged to complete all the undestakings made wfdenthe, B-BBEE Improvement Plan and
the Supplier Development Implementation Plan\3 o & months before the Termination
Date.

Penalties
Non Compliance Penalties:

aj If the Service Provider fails, at any |time, to achieve ifs commitments under and in
accordance with the B-BBFE Improvement Plan and the Supplier Development
Implementation Plan (Ta Nom@ompliance™, the Service Provider shall, subject to Clause
9.6 fNon Compliance Renalty Capl, pay a Non Compliance penalty ("Non Compliance
Penalty™} to Trapspet'in réspect of such Non Compliance at the applicabie rate ("Applicable

Rate™}, as presaribed inclause 9.6() below.

)] Noh @omplighce Penalties shall be calculated as a percentage of the Contract Value

andiaccrge at the Applicable Rate per month undit:

(iiy the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan {as applicable}; or if earlier
(it} the Agreement being terminated.
Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b} In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shall accrue at the following Applicable Rates:

i for the first month (or part thereof), a rate of 0.25% (cne quarter per cent);
(i) for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(i) for the third month (or part thereof}, a rate of 1.0% (one per cent);

{iv)  for the fourth month {or parl thereof), 2 rate of 1.25% (one and one guarter per

cent); and

(v} for any period of Non Compliance after the fourth month, a rate of 1.5% (on¢ and a

half per cent).
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In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

following Applicable Rates:

{ for the first month (or part thereof), a rate of 1.0% (one per cent);

{ily  for the second manth {ar part thereof), a rate of 1.5% (one and a half per cent);
(i} for the third month {or part thereof}, a rate of 2.0% (two per cent};

{iv} for the fourth month (or part thereof), a rate of 2.5% {fwo and a half per cent);

and

{v)  for any pericd of Non Compliance after the fourth month, a rate of 3% (three per
cent).

Non Compliance Penalty Cap {for Large Enterprises):

d)

The maximum amount of the Service Provider's liability to p@yshion Compliance Penalties

under this clause 9.6 shall not exceed:

{i} in the case of the Supplier Development Implementation Pian, 5% (five per cent) of
the Contract Value; and

(i} in the case of the B-BBEE Improvement Flan, 5% ({five per cent) of the Contract

Value, {each a Non Compliance Cap).

Applicable Rates of Non Compliance Pepaities (for Q5Es and EMEs):

e

B

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shalt apply annually at the rate 9f 0.5% {one half per cent};

In relation to the B-BBEF Improvement Plan, Non Compliance Penalties shall apply annually
at the rate of 0.5% (one half pescent).

Hon Compiiance PenaltyCap\(for Q5Es and EMEs):

g)

n)

The maxmums@monatiof the Service Provider's lability to pay Non Compliance Penalties

under this Clausé 9.64shall not exceed:

in the case ofithe Supplier Development Implementation Plan, 1.5% (one and a half per
ceniyofthaConiract Value; and

iftie case of the B-BBFE Improvement Plan, 1.5% (one and a haif per cent) of the

Contract Value, {each a Non Compliance Cap}.

Non CompliancePenalty Certificate:

3

k)

Tf any Nen Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating

the Non Compliance Penalties which have accrued during that period.

A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Cerfificate:

{i} the dispute shall be resolved in accordance with the provisions of the Agreement;

and

{in if pursuant to that referral, it is determined that the Service Provider owes any
amount 1o Transnet pursuant to the Non Compliance Penalty Cerlificate, then the

Service Provider shall pay such amount to Transnet within 10 {ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice,

Payment of Non Compliance Penaities:

10

ii

i Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (fen) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amaunt set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any refevant period, those Non Compliance Penalties shall be

carried forward to the next period.

m)  The Service Provider shall pay the amount due within 10 (ten) dayS'after receipt of a valid
Tax Invoice from Transnet, failing which Transnet shall, without prejudice to any other
rights of Transnet under the Agreement, be entitled to call for payment which may be in
any form Transnet deems reasonable and/or appropriate,

n Should the Service Provider fal to pay any Non CoMipliafice Penalties within the time
indicated in above (as applicable), Transnet shallbe enitled to deduct the amount not paid

by the Service Provider from the account of the Service Provider in the ensuing month.

o)) The Non Compliance Penalties set forth in this Clause 9.6 are stated exclusive of VAT. Any

VAT payable on Non Compliance Penalfiés will Bie for the account of the Service Provider.

FEES AND EXPENSES

10.1

10.2

10.3

10.4

In consideration of the provision &f theWSemvices, Transnet will pay to the Service Provider the
Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [t any] set out iM\th&@Work Order and accepted by Transnel or in any refevant Work
Crder fwhich will bedinvaiced ta Transnet at cost].

Unless otherwisé agreeddn a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasénabid’ and proper expenses incurred directly and solely in connection with the
provisiondof the S8rvices, provided that all such expenses:

a) are agreed by Transnet in advance;

L) are incurred in accordance with Transnet’s standard travel and expenses policies;

s}’ are passed on to Transnet at cost with no administration fee; and

d} wiil only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommaodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate fem,

INVOICING AND PAYMENT

111

11.2

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such ameunts to the Service Provider, upon receipt of a valid and undisputed

Tax Invoice together with the supporting documentation as specified in the Work Order appended
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i3

11.4

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below,

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable

at the applicable rate.

Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such menth-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of

the statement together with ail valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not jg dispute, is not made in
accordance with this dause 11, the Service Provider shall be entitled %o charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate ofinterest in force, for the

pertod from the due date of payment until the outstanding amountis paids

FEE ADJUSTMENTS

12.1

12.2

12.3

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in

the Work Crder(s) annexed hereto from time o tine.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence

negotiations for Fees for the next period or as,otherwise indicated and appended hercto.

Shouid Transnet and the Service Provider faillto reach an agreement on Fees for the successive
period, either Party shall be entitiedto stbmit’this matter to dispute resclution in accordance with

clause 26 of this Master Agreement [ispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

13.1

13.2

Title to Confidential Information

a) Transnet wili retainalt right, title and interest in and to its Confidential Information and
Background Inteliectual Property and the Service Provider acknowledges that it has no
claigr ofvapy nature in and to the Confidential Information and Background Intellectuat
Praperty that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shall remain vested in the Service Provider,

(3] Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-ficense to other parties.

C) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Backaround Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-ficense to other parties.

dj The Setvice Provider shall grant Transnel access to the Service Provider's Background
Intellectual Property on terms which shall be hora fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Propesty, to the extent
that such access is requived.

Title o Intellectual Property

a) All right, tile and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature i and
to the Foreground Intellectual Properly. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person to do sa.

b) Transnet shall be entitled to seck protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of

the Foreground Intellectual Property.

c} Where the Foreground Intellectual Property was created by the\Service Provider or its
researchers, agents and employees and where Transnet elégts not to exercise its option to
seek protection or decides to discontinue the finarcial ‘support of the prosecution or
maintenance of any such protection, Transnet shallwinotify the Seivice Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protediion issuing on the Foreground Intellectual
Propetty.

d) No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Inteflectual Prdpertyhfrom the Service Provider to Transnef, over and
above the sums payable ing@érms of e Agreement. The Service Provider undertakes to
sign all documents and do alf things as may be necessary to effect, record and perfect the

assignment. of the Foréground Intellectual Property to Transnet.

2) Subject fo anything gonteasy contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall GAder Mo circumstances be entitled as of right, or fo daim the right, to use

Transnels Bagkoround Intellectual Property and/or Foreground Intellectual Property.

Title to Ipprovements

Any imprevements, developments, adaptations and/or modifications to the Foreground Inteliectual
Progerty, andiany and all new inventions or discoveries, based on or resulting from the use of
Jrafsnels Background Intellectual Property and/or Confidential Information shall be exclusively
owfied by Transnet. The Sesvice Provider shall disciose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Pravider hereby undertakes to sign all decuments and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, deveiopments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonzably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shail promplly notify Transnet of the information i it becomes aware of any
party so acling, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnel’s cost and expense, to prevent such third party from so acling.
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13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of regisirations of Patenfs, Designs and Trade Marks or any act of
infringement, unfair compelition or passing off involving the Intelleciual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, o proceed against any party infringing its Intellectual Property.

b} Tt shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,

at Transnet's cost, in whatever measure including legal action to bring any infringement of

leqal use 1o an end,

c} The Service Provider shail cooperate to provide Transnet promptly with ali relevant
ascertainable facts.

d} If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages o@retheryawards arising out of such
proceedings. If proceedings are commenced gby “both, Parties, both Parties wili be
responsible for the expenses and both Parties shall be entitled to damages or other awards

arising out of proceedings.

SERVICE PROVIDER'S PERSONMEL

14.1

14.2

4.3

14

14.5

The Service Provider's Persconnel shall bayregarded at &l times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardiess of the

degree of supervision that mdy be exercised over the Personnel by Transnet.

The Service Provider warrantashat all its Personnel will be entitled to work in South Africa or any

other country in which the Services are to be performed.

The Service Provifler Will esfsure that its Personnel comply with ail reasonable requirements made
known to the ServiceWBrovider by Transnet concerning conduct at any Transnet premises or any
other prepiiséSwpan which the Services are to be performed [incduding but not limited fo security
requlationsd policy standards and codes of practice and health and safety requirements}. The
Senfice Provider will ensure that such Personnel at all times act in a lawful and proper manner in

dccordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behaif of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat fo confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Setvice Provider of any such refusal Twith reasons whyji. The
reasonable exclusion of any such individual from such premises shall not relieve the Service

Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the contnuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnef advises that any such Personnel assignhed are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been

absent for any period, then the Service Provider will promptly supply 2 replacement of equivalent
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16

calibre and experience, and any such replacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

LIMITATION OF LIABILITY

151

15.2

15.3

15.4

15.5

15.6

Neither Party exciudes or limits fiability 1o the other Party for:
a} death or personal injury due to negligence; or
b} fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any aclief or omission by the
Service Provider or its Personnel in connection with the Agreement. The Service Provider's liability
arising out of this clause 15.2 shall be limited to a maximum amount payable in respect of any
one occurrence of a series of related occurrences in a single calendar year, such amount to be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 above, the dlabifity of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or gamage arising out of each Default or series of
related Defaults shall not exceed 100% [one. huntked per cent] of the Fees paid under the
schedule ar Work Order to which the Defauli(s) selates.

Subject to clause 15.1 above, and excépt as provided in clauses 15.2 and 15.3 above, in no event
shall either Party be liable to the @ther ferdfdirect or consequential loss or damage or including
indirect or consequeniial loss of prefits, pusiness, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion“of liability in clause 15.4 above is void or unenforceable, either
Party’s total liability(forgall 1088 or damage under the Agreement shall be as provided in clause
15.3 above.

Nothing in this dause 45 shall be taken as limiting the liability of the Service Provider In respect of
dause 13/ Tntcliéetual Froperty Rightsjor clause 17 [Confidentiality].

INSURANCES

16.1

16.2

16.3

Withouthimiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of alf risks for which i is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, fo ensure its adeguacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30l§thérty} days after date of
policy renewals,

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clayse 16, it shall notify Transnet in wriling as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange of purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider's lizbility. Transnet assumes no responsibility for such insurance being adequate

to protect all of the Service Provider’s Hability.

i6.4  In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred fo in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately nolify

Transnet in writing of such termination andfor unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

[thirty] days prior written notice to that effect.

17 CONFIDENTIALITY

17.1 The Parties hereby undertake the following, with regard to ConfidentialInformation:

a}

b)

d)

e)

a)

not o divulge or disclose to any person whomsoever in ‘@py form or manner whatsocver,
either directly or indirectly, any Confidentiai Informatiorhef the cther, without the prior
written consent of such other Party, other than when ealled upen to do so in accordance
with a statute, or by a court having jurisdiction, ot by any other duly authorised and
empowered authority or offidal, in which) event ¥He Parly concerned shall do what is
reasonably possible to inform the otherofisuch a demand and each shall assist the other in
seeking appropriate relief or the insgtuting of a defensive action to protect the Confidential

Information concerned;

not to use, exploit, permitstha,use of, directly or indirectly, or in any other manner
whatsoever apply the Configential Information, disclosed to it as a result of the Agreement,
for any purpose whétsoever other than for the purpose for which it is disclosed or

ntherwise than in stiiet compliance with the provisions in the Agreement;

not to make afly notes) sketches, drawings, photographs or copies of any kind of any part
of the diselosed Confidential Information, without the prior written consent of such other
Party, eXceptwhen reasonably necessary for the purpose of the Agreement, in which case

sucieepies shall be regarded as Confidential Information;

fiotdo de-compile, disassemble or reverse engineer any composition, compilation, concept
applicition, ttem, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its cbligations pursuant to the Agreement;

not o exercise less care to safequard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by cither Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“eactrictad™ or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Paifies shall not make or permit to be made by any cther person subject to their

control, any public statements or issue press reicases or disclose Conf idential Tnformation
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with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

h) each Party shall be entitled o disclose such aspects of Confidential Information as may be
relevant to one or more technically gualified employees or consultants of the Party who are
required in the course of their dufies to receive the Confidential Information for the
Permitted Purpose provided that the employec or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consuliants honour such obligations;

i) each Party shall notify the other Party of the name of each perSonor entity tc whom any

Confidential Information has been disclosed as soon as practiCable gfter such disclosure;

i} each Party shall ensure that any person or entity to ‘Wwhich gt discloses Confidential
Information shall observe and perform all of the covenantSithe Party has accepted in the
Agreement as if such person or entity has signedsthe,Adreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

K each Party may by writien notice to thesotherRarty specify which of the Party’s employees,

officers or agents are required to sighia non-disciosure undertaking.

17.2  The duties and obligations with regard(to Confidential Information in this clause 17 shail not apply

where:

a) a Party can demonstrate thabysuch information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;

or

b} was rightfulldin & Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Parfy's written records, without an infringement of an obligation or duty of

confidentiality; or

<) can be proved to have been rightfully received by a Party from a third party without a
breach gf a duty or obligation of confidentiality; or
d) is Independently developed by a Party as proven by its written records.

17.3% Thié clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matier and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Shauld the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in 50 far as it relatos to the unexecuted work or rejected portion of the Service, end, in such event,

the provision of any remaining commitment shall remain subject in alf respects to these conditions.

Page 21 of 26



Standard Terms and Conditions of Contract
Services [January 2014]

18

20

TERM AND TERMINATION

19.1

19.2

1%.3

154

18.5

19.6

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [&]
and the duration shall be for a [#] [[#]} year period, expiring on {#], unless:

a} the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedudes or annexures appended hereto, or otherwise in accordance with
faw or equity; or

b} the Agreement is extended st Transnet’s option for a further period to be agreed by the
Parties.

Either Party may terminate the Agreement forthwith by notice in writing to, the other Party where

the other Party has committed a material Defaull and, where such Defdult is capable of remedy,

has failed to remedy such Default within 30 [thirty] days of receivingsnetice specifying the Default
and requiring s remedy.

Fither Party may terminate the Agreement forthwith by notige in Wiiting to the other Party when

the other Party is unable to pay its debts as they fall dueser commits any act or omission which

would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or ptoceeding 15 made with regard to it for:

a} a voluntary arrangement or composition or recanstruction of its debis;

b) its winding-up or dissolution;

c} the appoiniment of a fiquidator,[Trustee) receiver, administrative receiver or similar officer;
or

d) any similar action, applicationter proceeding in any jurisdiction to which it is subject.

Transnet may terminate thewhgreement at any time within 2 {twe]l months of becoming aware of
a change of control of the, Service Provider by nolice in writing to the Service Provider. For the
purposes of this cause, 2control” means the right to direct the affairs of a company whether by

ownership of shafes, membership of the board of directors, agreement or otherwise.

Transnet may cangel any schedule or Work Order hereto at any time on giving the Service

Provider 30 [ihirty] days’ written nofice.

Notwistanding this clause 19, either Party may cancel the Agreement without cause by giving 30
[thistyhilays prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

20.1

202

20.3

Termination in accordance with clause 19 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shali have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Defiverables and
property belonging to Transnet [or, in the event of termination of 2 Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the

Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above ate in

sfeciTonic form and contained on non-detachable storage devices, the Service Provider will provide
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20.4

205

20.6

20.7

Transnet with unencrypted copies aof the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that & Work Order is terminated by Transnet under clause 19.5
[Term and Termination] Transnet will pay to the Secrvice Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up untit
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid ot is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider

will promptly deliver such goods and materials to Transnet or as it may dirgct.

The provisions of clauses 1 [Definitions], © [Warranties], 13 [Intelleciual Froperty Rights], 15
[Limitation of Lisbility] 17 [Confidentiality], 20 [Consequence OF Fegmination], 26 [Dispule

Resolution]and 30 [Governing Law] shali survive termination of &kpiry of the Agreement.

If either Party [the Defaulting Party] commits a2 materialibreactiof the Agreement and fails to
remedy such breach within 30 {thirty] Business Days of Waitfén notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitied, ifaddition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims_whichithe Aggrieved Parly may have for damages
against the Defaulting Party.

Should:

ay the Service Provider effect or aftemipl to effect a compromise or composition with its

creditors; or

b} either Party be provisipally or finally liquidated or placed under judicial management,

whether provisionally'er finally; or

C either Party €ease or threalen to cease to carry on its normal fine of business or default or
threaten fo%defauitfin the payment of its liabilities generally, or commit any act or omission
which wotld be'an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amengded from time to time];

then dhe othepParty shall be entitled, hut not obliged, to terminate the Agreement on written

notiee, srewhich event such termination shali be without any fiability and without prejudice to any

ciaims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes fo assign or novate the

Agreement o any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shalt only be entitled to recover from Transnet any

reasonable legat costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shali have any claim against the other Party arising from any failure or delay in the
performance of any obligation of cither Parly under the Agreement caused by an act of force
majewre such as acks of God, fire, flood, war, lockout, government action, faws or regulations,

terrorism or civil disturbance, defaults or other drcumstances or factors beyond the reasonable
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24

25
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control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delaved by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of farce majeure.

22.2  Each Party will take all reasonable steps by whatever fawful means that arc available, to resume
full performance as soon as practicable and will seek agreement to medification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such madifications proposed by the other Party within
90 [ninety! days of the act of force majeure Tarst occurving, either Party may thereafter terminate

the Agreement with immediate notice.

EQUALITY AND DIVERSITY

23.1  The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Parly te the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work, efvironment, demotion, transfer,
recruitment, recruitment advertising, termination of emplayaient, rates of pay or other forms of

compensation and selection for training.

23.2  Both Parties 1o the Agreement undertake That they will not, and shall procure that its employees,
agents and Subcontractors wilt not breach apy applicable discrimination legislation and any

amendments and re-enactments thereat.

NON-WAIVER

24.1 Failure or neglect by eithes, Parly, at any time, fo enforce any of the provisions of the Agreement,
shall not, in any manner, baconstrued to be a waiver of any of that Party’s rights in that regard

and in terms of the@greément.

24.2  Such failure or heglect sHall not, in any manner, affect the continued, unaftered validity of the

Agreement,or prejudice the right of that Party to institute subsequent action.

PARTIAL INVARIDITY

If any prodision of the Agreement shall be held to be invalid, illegal or unenforceable, or shali be required
to be snodifiednthe vaiidity, legality and enforceability of the remaining provisions shall not be affected
thereby.

DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negotiztion, either of the Parlies may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shail be held in

Johannesburg.

26.3  Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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26.5

26.6

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this dause 26.

This clause 26 is severable from the rest of the Agreement and shalf remain in effect even if the

Agreement is terminated for any reason.

This clause 26 shall not predude either Party from seeking urgent refief in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

271

272

27.3

The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any noticge provided for or required
in terms of the Agreement, provided that either Party shall he entitled to substitute such other

address or facsimile number, as may be, by writien notice to theether:

a) Transnet
(i)  For legal notices: [®]
Fax No.fad
Atfention: Legal Counsel
(i For commercial matters: [e]
Fax No. [#]
Alttention: [#}
) The Service Provider
(i)  For legal notices: [®]
Fax No. [e]
Altention: [e]
{ii) FForeommercial malters: je]
Fax No. [e]

Attention: [#]

Anynotice shall be addressed to a Party at its physical address or delivered by hand, or sent by

facsimile.

Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or

2} if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

C} if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.
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WHOLE AND ONLY AGREEMENT

28.1  The Parties hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matier of the Agreement.

28.2  The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard fo the subject matter dealf with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended
hereto,

AMENDMENT AND CHANGE CONTROL

29.1  Any requirement for an amendment or change to the Agreement or to a Work Order shali only be
valid if it is in writing, signed by both Parties and added to the Agheement as an addendum

hereto.

29.2  In the event the Parties cannot agree upon changes, the Partigs shall ingood faith seek to agree

any proposed changes using the dispute resolution proceduressdin dause 26 [Dispute Resolutiorn].

GOVERNING LAW
The Agreement is exclusively governed by and construedgin accofdance with the laws of the Republic of

South Africa and is subject to the jurisdiction of the couts Bf the Republic of South Africa.

301 Change of Law

In the Agreement, unless the context othemwise requires, references (o a statulory provision
include references to that statutop™provisicn as from time to time amended, extended or re-
enacted and any regulations made under if, provided that in the event that the amendment,
oxtension or re-enactment Gf any statutory provision or introduction of any new statutory
provision has a material impaction the obligations of either Parly, the Parties will negotiate in
good faith o agreefsuchyamendments to the Agreement as may be appropriate in the
circumstances. If ywithin a reasonable period of time, the Service Provider and Transnet cannot
reach agreemertt cmithe nature of the changes required or on modification of Fees, Deliverables,
warranties, erother tefms and conditions, either Party may seek to have the matter determined in

accordape with clause 26 [Dispute Resolution] above.

COUNTERPARTS
The Agreement'may be sighed in any number of counterparts, ali of which taken together shalt constitute
onéand the same instrument. Either Party may enter into the Agreement by signing any such

counterpart,

aoo000000
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THIS AGREEMENT is made bebween

Transnet SOC Lid [Transnet] [Registration No. 1950/000900/30]

whase registered office is at 49" Hoor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

the Company as indicated in the RFQ bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as defined below]"and ity is envisaged that each party
may from time fo Hme receive Information relating to the other in respe€t thereaf. In consideration of each party
making available to the other such Information, the parties jointly agreejthat any dealings between them shakl be
subject to the terms and conditions of this Agreement which themselves will be subject to the parameters of the Bid

Document.
ET IS HEREBY AGREED

i. INTERPRETATION

In this Agreement:

1.1 Agents mean directors, officérs, employees, agents, professional advisers, contractors or sub-

contractors, or any GroupyMmember;

1.2 Bid or Bid Document shears Transnet’s Request for Information [RFI] Request for Proposal [RFQ] or
Request for Quotation TRFQY) as the case may be;

1.3 Confidential Infommnation means any information or other data relating to one party [the Disclosing
Party] andfor e business carried on or proposed or intended to be carried on by that party and
which ig"made ayailabie for the purposes of the Bid to the other party [the Receiving Party] or its
Agents, by(the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure
andhany other information otherwise made available by the Disclosing Party or its Agents to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly availabie [other than as a
resuit of disclosure by the Receiving Party or any of #ts Agents contrary o the terms of this
Agreement]; or

k) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reascnable evidence] free of any restriction as leo its use o

disclosure prior to its being so disclosed; or
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c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written recards or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which scurce is not bound by any duty of confidentiality

owed, directly or indirectly, to the Disclosing Parly in refation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Infermation means all information in whatever form including, without limitation, any information
refating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

husiness affairs whether in writing, cenveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement [the Disclesigg Party] to the cther
party [the Receiving Party] will be treated by the Receiving Party as secrel and confidential and will
not, without the Disclosing Party’s written consent, directly or indirectiy“€gmmunicate of disclose
fwhether in writing or orally or in any other manner] Confidential Information io any other person

other than in accordance with the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Informatjgh fag the sole purpose of technical and
commercial discussions between the parties in relation to the Bid or for the subsequent performance

of any contract between the parties in relation fo the Bid.
2.3 Notwithstanding clause 2.1 above, the Receiving Pastyynay disclose Confidential Information:

ay to those of its Agents who strictly needM0 know the Confidential Information for the sole
purpase set out in clause 2.2 above, provided that the Receiving Party shall ensure that such
Agents are made aware prior {0 the diselosure of any part of the Confidential Information that
the same is confidential and thag they owe a duty of confidence to the Disclosing Party. The
Receiving Party shall at all imes remain liable for any actions of such Agents that would

constitute a breachf this Agreement; or

4] to the extent reQuingd by law or the rules of any applicable regulatory authority, subject to
clause 2.4 helow.

2.4 In the event thatdive Receiving Party is required to disclose any Confidential Information in accordance
with clausef?.3 b) above, it shall promptly notify the Disclosing Parly and cooperate with the
DisclosingeParty, régarding the form, nature, content and purpose of such disclosure or any action

which the Diselesing Party may reasonably take to challenge the validity of such reguirement.

2.5 In thehevent that any Confidential Information shali be copied, disclosed or used oiherwise than as
permittéd under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps {including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the defaull and/or to prevent

further unauthorised copying, disciosure or use.
2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Parly any rights, including intellectisal property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.
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3.

RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees fo ensure proper and secure storage of all Information and any copies
thereaf.

3.2 The Receiving Party shall keep a written record, to be supplied fo the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 {seven] days of receipt of a written demand from Transnet:
a} return all written Confidential Information [including all copies]; and

b) expunge or destroy any Confidential Infermation from any computer, word processor or other
device whatsoever into which it was copied, read or programmed by the Company or on its
hehalf.

3.4 The Company shail on request supply & certificate signed by a director as to its full compliance with the

requirements of clause 3.3 b) above.

ANNOUNCEMENTS

4.1 Neither party will make or permit to be made any announcemenkordisclosure of its prospective interest

in the Bid without the orior written consent of the other patty.

4.2 Neither party shall make use of the other party’s name dr any information acquired through its dealings
with the other party for publicity or marketing purp@ses without the prior written consent of the other

_par’fy.

DURATION
The obligations of each party and its Agents under this Agreement shail survive the termination of any
discussions or negotiations between the partigsgegarding the Bid and continue thereafter for a period of 5

[fivel yvears.

PRINCIPAL
Each party confinms that itds acling 28 prindpal and not as nominee, agent or broker for any other person
and that it wili be responsible fagany costs incurred by it or its advisers. in considering or pursuing the Bid

and in complying witir theaterms of this Agreement.

ADEQUACY OF DAMAGES
Mothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remagics availabic to i, either at law or in equity, for any such threatened or actual breach of this

Agreement, incliding specific performance, recovery of damages or otherwise.

PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes te comply with South Africa’s general privacy protection in terms Section
14 of the Bili of Rights in connection with this Bid and shali procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments therecf and any
regulations made pursuant thereto.

8.2 The Recelving Party warrants that & and its Agents have the appropriate technical and organisational

measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them.
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9.

GENERAL
9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
writien consent of the other, save that Transnet may assign this Agreement at any time fo any

member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or clherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, wvoid or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted

by law.

9.4 This Agreement may only be modified by a writften agreement duly signed by, persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a partnershipgjoint venture or agency between
the parties.

9.6 This Agreement will be governed by and construed in accordange with South African law and the parties

irrevocably submit to the exclusive jurisdiction of the South African courts.
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