TRANSNELR

Transnet Freight Rall, a division of

TRANSNET SOC LTD \\
Registration Number 1990/000900/30

fhereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RFQ] NnﬁkDOSGQ — CRAC DNR 14400

FOR THE PROVISION OF: ON & HYGIENE TFR & TNPA BUILDINGS

FOR DELIVERY TO: $UIR D AT BAYHEAD, DURBAN
ISSUE x 15 SEPTEMBER 2014

CL: DAGE: 02 OCTOBER 2014

IME: 10:00
\\ E BRIEFING: 100 EEL ROAD, BAYHEAD

DATE & TIME: 23 SEPTEMBER 2014 @ 09:00
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURTER / HAND DELIVER TO TENDER BOX]

CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET
FREIGHT RAIL ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON
ROAD, PARKTOWN, JOHANNESBURG]

1 Responses to RFQ \\

Responses fo this RFQ [Quotations] must not include documents or refer@nce relating to any other
quotation or proposal. Any additional conditions must be embodied in gn accomying letter.

2 Broad-Based Biack Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government's d Black Economic Empowerment

Programme and it would therefore prefer to do businegs witT%ee#f business enterprises who share these

same values. Transnet will accordingly allow a * nce” to companies who provide a valid B-BBEE

Verification Certificate. All procurement transa ill b€ evaluated accordingly.

2.1 B-BBEE Scorecard and Rati

As prescribed in terms of tifg Prefegential Procurement Policy Framework Act {PPPFA), Act 5 of
2000 and its Regulatio
applicable to all bids:

RespOMlents are to note that the following preference point system is

e t for requirements with a Rand value of up to R1 000 000 (all applicable

he
i )B
me re to note that if the 80/20 preference point system is stipulated in this RFP and

ds received exceed R1 000 000.00, the RFP must be cancelled.

h e of this bid is estimated to be below R1000 000 (all applicable taxes included) and
fore the 80/ 20 system shall be applicable.

\\ When Transnet invites prospective suppliers to submit Proposals for its various expenditure
programmes, it requires Respondents to have their B-BBEE status verified in compliance with the
Codes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No.
53 of 2003.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will reptace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a one year transitional period starting 11 October 2013. During the fransitional period, companies
may elect to be measured in terms of the Revised Codes or the 2007 version of the Codes. After
the first year of the implementation of the Revised Codes, B-BBEE compliance will be measured in

Respondent’s Signature Date & Company Stamp
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terms of the Revised Codes without any discretion. Companies which are governed by Sector-

specific Codes will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet wili
also continue to accept B-BBEE certificates issuted in terms of the 2007 version of the Codes
provided it was issued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE
certificates issued based on the Revised Codes.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and
submit it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to
obtain preference points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy
thereof at the Closing Date of this RFQ will result in a score of z\s being allocated for
B-BBEE.

[Refer clause 19 below for Retumable Documents required] V

3 Communication

a) Respondents are warned that a response willge liab disqualification should any attempt be

made by a Respondent either directly ectly to canvass any officer(s) or employee of

Transnet in respect of this RFQ be he closing date and the date of the award of the
business.
b) A Respondent may, howeyfr, b e closing date and time, direct any written enquiries

relating to the RFQ to the f&QgwingfTransnet employee:
Name: MAR ETZEE Email: marcel.coetzee@transnet.net
t a Y

¢) Responden t any time after the closing date of the RFQ, communicate with
PRUDE NDE on any matter relating to its RFQ response:
Telep& 011308 3528 Email TAC.SECRETARIAT@transnet.net

ce

nt's original and valid Tax Clearance Certificate must accompany the Quotation. Note that

iness shall be awarded to any Respondent whose tax matters have not been declared by SARS to
\\ in order.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national
and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

Respondent’s Signature Date & Company Stamp
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8 Pricing

Ali prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

g Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any
number of short-listed Respondents.

11 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an & Any exceptions to this

statement must be clearly and specifically indicated.

12 Disclaimers

Transnet is not committed to any course of action as a result g

@ h€ right to:

. modify the RFQ's goods / service(s) and request Respondi’to re-bid on any changes;

of a Quotation in response to it. Please note that Transnet

reject any Quotation which does not conform ®emgiructions and specifications which are detailed

herein;

subrnission deadline;

ation;

. award only a porti posed goods / servicefs which are reflected in the scope of this RFQ;
»  split the award gt s between more than one Supplier/Service Provider; or

. make no a fl.

Transneigfesel he right to award business to the highest scoring bidder/s unless objective criteria
justifis th@wapg to another bidder.

13 n¥yet’s supplier integrity pact
\\ nsnet’s Integrity Pact requires a commitment from suppliers and Transnet that they will not engage in
any corrupt and fraudulent practices, anti-competitive practices; and act in bad faith towards each other.
The Integrity Pact also serves to communicate Transnet's Gift Policy as well as the remedies available to
Transnet where a Respondent contravenes any provision of the Integrity Pact.

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Tenders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acgquainted themselves with all the
documentation comprising the Transnet Integrity Pact and that they fully comply with all the terms and
conditions stipulated in the Transnet Supplier Integrity Pact as follows:

Respondent’s Signature Date & Company Stamp
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YES NO

rage o ot 10

Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding

5 years as required by Annexure A to the Integrity Pact, such declaration must accompany the

Respondent’s bid submission.

Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a Supplier/Service

Provider, if so required:

Administrative Completeness of response and returnable documents

responsiveness V

responsiveness the scope and/or specification given.

v letter of Good Standin@ (Labour Department)

Substantive Prequalification criteria must be met her the Bid materially complies with

Final weighted | « Pricing aNg priceppasis [firm] - whilst not the sole factor for consideration,

evaluation based confyetitive PMCIng and overall level of unconditional discounts® will be critical
on 80/20 . atus of company - Preference points will be awarded to a bidder for

ing the B-BBEE status level of contribution in accordance with the table
iggiicated in Annexure A,

Vi r@ PMGd
s desires a validity period of 30 {thirty] days from the closing date of this RFQ.
is RFQ is valid until

Banking Details

BANK:
BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

1

Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is

effected,

Respondent’s Signature

Date & Company Stamp
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17 Company Registration

Registration number of company / C.C.
Registered name of company / C.C.

18 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to
other Respondents:

YES NO

19 Returnable Documents

Returnable Documents means ali the documents, Sections and Annexures, ‘s listed in the tables

below. ‘

a) Respondents are required to submit with their Quotations the Returnable as detailed
below.
Failure to provide all these Returnable Documenissgt Using Date and time of this

RFQ may result in a Respondent’s disqualificati @ pondents are therefore urged fo
ensure that all these Documents are returnfd witlfWeir Quotations.
p

All Sections, as indicated in the footer of must be sighed, stamped and dated by the

Respondent. Please confirm submissio) e Returnable Documents by so indicating [Yes or No]

in the table below:

-B Verification Certificate or certified copy thereof
SEs]

ide a valid B-BBEE Verification Certificate at the closing

te: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the RFQ will result in an automatic score of zero being
allocated for preference

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures must
submit a separate Tax Clearance Certificate for each party]

SECTION 2 : Quotation Form
SECTION 3: Vendor Application Form

Respondent’s Signature Date & Company Stamp
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_ S _ ‘Submitted
- Returnable Documents : “{Yes or

s Cerlified copies of the relevant company registration documents from
Companies and Intellectual Property Commission (CIPC)

s Certified copy of valid Company Registration Certificate [if applicable]

Respondent’s Signature Bate & Company Stamp
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Section 2
QUOTATION FORM
I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

1/We agree to be bound by those terms and conditions in:

« the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [available on
request]; and

« any other standard or special conditions mentioned and/or embodied in this Reguest for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform _mefus, this Quotation {and, if
any, its covering letter and any subsequent exchange of correspogdence], ether with Transnet’s
acceptance thereof shall constitute a binding contract between Tran Vlus.

I/We further agree that if, after I/we have been notified of @ pl@nce of myfour Quotation, I/we fail
to deliver the said goods/service/s within the delivery jead-tiMgg#lted, Transnet may, without prejudice

to any other legal remedy which it may have, ¢ e order and recover from me/us any expenses

incurred by Transnet in calling for Quotations 3§ having to accept any less favourable offer.

% Schedule

I/We quote as follows for the goodg requiged, on a “delivered nominated destination” basis, excluding

Delivery Lead-Time from date of purchase order : [days/weeks]

Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT

b} Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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Section 3
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable] \\

3. Certified copies of the relevant company registration documen%ompanies and
Intellectual Property Commission (CIPC)

Certified copies of the company’s shareholding/directorg w

A letter on the company’s letterhead confirm physica | addresses

Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certifi

@ N o o p

A valid and original B-BBEE Verificati
B_

rtificate / sworn affidavit or certified copy
thereof meeting the reguirements fd E'compliance as per the B-BBEE Codes of Good

Practice

9, Certified copy of valid Colgpany Registration Certificate [if applicable]

Bank name -

Account holder

" Posta

Respondent’s Signature Date & Company Stamp
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- Code

.. Physical Add_ress_- o

CCode

* Contact person -

Annual turnover range [iast fi nanmal year] -
Does your company prowde

" Area of dellvery'

Private -

oo

Respondent’s Signature Date & Company Stamp
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A

Annexure 1

BRIEFING CERTIFICATE

RFQ: SCS DO869 — CRAC DNR 14400

SANITATION & HYGIENE TFR & TNPA, BAYHEADS
INFORMATION SESSION

RFQ SITE / BRIEFING MEETING \

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT T OLLOWING VENUE

VENUE: TFR REAL ESTATE BOARDROOM, 100 BAYHEAD, DURBAN
TIME: 09:00

DATE: 23 SEPTEMBER 2014 Q*

The Site / Briefing Meeting is compulsory not attending are overlooked in the tender

award process.

ATTENDANCE CE RTIFICA%@

This is to certify that S »
R@resenta;@

&
Has?ﬂave ay attended the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.



BAYHEAD: CLEANING SERVICES FOR TFR YARDS BUILDINGS

\ N

No. of Mae b2 Service Daily, Good quality or twa iy,
No. of Urinals 47 |Service daily B
No. of Female o , .
25 Lockerbla, Service Daily. Good qualily ar two |
Hand Paper Towel rolts 60 Service monliily , require good qualily pé
Total No. of Bas_lis 107 Service daily R
Lift Foyer & Staircase 1 Sewvice daily R
Office with Carpets 6 Three limes per woek, d& R
Office with Floor Tlles 37 Agamvica daily R X
Showers 12 Service daily R
Kitchen R
Entrance R
Days per week required R
Number of staff %
24 Hour Qperation
Area 11209 m?
Day Shifl 8 hours Day shift = 13 employees
Night Shi 12 hours Night shifl = 10 employees R
& hours Day Shifl = 1

Sup&sor 12 hours Night shifl = 1 R ]

TOTAL PER MONTH R

WIS 130.2014.1 Bayhead
Cieaning services TFR and
TRPA buildings




WK 130.2014.1

{reightrait

GENERAL SPECIFICATIONS OF REQUIRED CLEANING SERVICES AS PER

CONSUMERS REQUIREMENT

SCOPE OF WORK
AREAS TO BE CLEANED

(a)

Main Entrance / Securily Receplion Area

{b) Slairs and Landings (Service and Main Stairs)
{c) Office and Passageas
G} Lift Foyers
(e) Ladies an¢ Gent's Toilets
f Ablution Facllitles
(g} Kitchens
(h) Entertainment Areas and Bars
{i) Lifts
() Windows
(k) Parking Area
DUTIES {All floors and Areas where applicabl
1, FLOORS (OFFICES AND PASSAG
. Vinyl / Ceramic Floors with a p

. Vacuum Carpets
. Spot Cleaning

2. DUSTING (OFFIC PASSAGES)
. Clean all na® and disinfect
s Dust lec®es and fillings
» D vel horizontal surfaces
. vertical surfaces {(wall, cabinets, etc 1o height of 2 metres)
. LUSNgligMndow ledges, sills (fow and high)

3. ST®DISPOSAL (OFFICE-S, KITCHENS AND TOILETS)

*

Empty and clean all waste baskels and receptas; {les

» Remove all waste o bins for removal by Durban Solld Waste
4. WALLS / DOORS AND PAINTWORK | WALL PAPER
. Spol clean all low surfaces (finger marks, gic)

. Washing of Walls

A division of Transnet SQC Li
Registration Number 1990/000900/30

'\

\%

Draily
3 Times per week
when necessary

Daily
Weekly
Daily
Daily
Daily

Twice Daily
Daily

Daity
Monthly

s Lrguizel neg

Paga 1



_ TRANSNEF
$33-52lj

freight reil

5, GLASS DOOR AND METAL WORK

U Spet clean main entrance glass doors Daily
. Clean and polish all bright metal fitlings to doors Hrames Daily
»  Clean and dust gale Daily

6. ENTRANCE FOYER / RECEPTION / RECEPTION OFFICE

Sweep entrance and enlrance foyer
Clean door mats and dust blinds
Damp-clean counter lops
Bamp-mop floors

Machine-buff floors

+ o = 5 @

7. TOW.ETS AND ABLUTION

. Empty and clean all waste receptacies. Twice daily
. Clean and sanitise all WC bowls, basins andemigglls / outiels Twice daily
. Clean all mirrors Baily

' Damp-mop floors with disinfectant Daily

. Clean all metal fitlings Daity

. Spot-clean wall tites, door and W % Daily

. Treal against staining, fungal aghrowth Monthly

» Supply toilet paper Daity

. Wipe clean hand dryers gwher ighbie) Oaily

. Supply Paper Towels Monthly

8. WINDOW CLEANI
. Clean it fa all windows Manthly
. Clean extyio of all windows from ground Lo top fioor Monihiy

ntfince foyer glass windows infernally & externally  Weekly

&
-
§<\Q
('%

fw )

n

v
ust all blinds Weekly
>
10. CELLANEOQUS
. Polish desks and office furniture Weekly
. Material-covered furniture {o be vacuumed Weekly
. Clean all record rooms Waeakly
. Clean all store rooms Monthly

M. KITCHENS

. Vinyl floors to be damp-mopped Daily
. Sinks {o be cleaned Daiiy
. Cupboard tops to be damp-wiped Daity

A division of ‘Transnet SGC Lid

Registration Number 1990/490900/30
RACG AL IR

Page 2
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[reight roif

12. LIFTS ~ where applicable

. Clean vinyl floor tiles Daily

. Clean all walls and fittings Daily

* Remove ali surface refuse from floor Daity

s [Doors & deor frames o be damp-cleaned externally & internally  Daily \
. Dust all ceiling grids Daily, \

13. PARKING AREAS

* Remove all surface refuse W

14, EXTERNAL AREAS AT MAIN ENTRANCE

. Remove all surface refuse Daily

. Sweep all areas Daily

v Garden area to be chacked andg cleaned Daily
18, ENTERTAINMENT AND SMOKING ARE 2

s All areas to be cleaned and all s emoved Daily

. Ciean all waler down pipes Waeekly

16, STAIRS, LANDINGS, BAL DES

. Floor, stairs angdffan 0 be damp-mopped Daily
. Balusirades bhd rails lo be damp-wiped Paily
17. LIFT FOYEQ
. ) floolto be damp-mapped Daily
. amga o be damp-mopped Daily
18. ISION
S
. Full-time supervision to be provided by Contraclor — compulsory  Daily

o Quality controt will be done by client an-sile on a irreguiar basis  Weekly

19, EQUIPMENT, MATERIAL AND CONSUMARILES
The Contractor must supply the following in time :

Vacuum cleaners
Palish

Brooms

Mops

- 8 * P

A division of Transnel SOC Lid

Registration Number 1990/000900/30
P ALDOSORE Bl

Page 3
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533-52l)
{roight rail
. All cleaning chemicals
. Consumables e.g. loilel paper of acceptable standard, foam hand soap, paper lowels
. Buckels
. Necessary sign boards, e.g. floor welfslippery, etc.

N.B.

20.

N.B.

21.

23.

24,
S

All equipment to be kept in good and safe condition at all times and te co \B to all safety
regulations.

*Chriemicals and consumable to be SABS approved
STAFF REQUIREMENTS AND WORKING HOURS (A8 PER C YEQUEREMENTS)
D

Relief staff must be available at ALL times on o "aseggaWvhen” required hasis,

5h00 on all working days
araas.

The Contractor shall ensure a full staff compliment between
in order {o maintain an efficient cleaning service al ALL lime

UNDER NO CIRCUMSTANCES WILL THE
TOLERATED AT TRANSNET FREIGHT

UNIFORM CLOTHING

2018,

B ONTRACT
ent, Transnet Freight Rail, shall be allowed lo terminate the contract by giving 30 {(thirty) days

ice Should the cleaning service rendered not be according to the jaid-down specitications and
client’s full satisfaction.

A divislon of Transnel SQC Lkd

Reglstration Number 1990/000%00/30

waw transnzt nel

Puge 4
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freight reil

25. STAFF REQUIREMENTS

The following minimum staff is to be on sile at all times

Day Shift 13

Night Shift 10 \\
Day Supervisor 1

Night Supervisor 4

Adivision of Transnat SOC Lid
Registration Rumbee 1990/000900/30

W Aaiuel.oel

Page 5
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THIS AGREEMENT is made between

Transnet SOC Ltd {Transnet] [Registration No. 1990/000900/30]

Whose registered office Is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No \\‘ ]
whose registered office is at

WHEREAS V

Transnet and the Company wish to exchange Information [as g elow] and it is envisaged that
e other in respect thereof, In
Htion, the parties jointly agree that

each party may from time to time receive Information relal

consideration of each party making avallable to the other uch Inf8

any dealings between them shall be subject to t
themselves will be subject to the parametars of th @

s and conditions of this Agreement which

IT IS HEREBY AGREED

INTERPRETATION
In this Agreement:

1.1  Agents mean di r rs, employees, agents, professional advisers, contractors or sub-
contractors, ognygero ember;

1.2  Bid or means Transnet's Request for Information [RFX] Request for Proposal
[RFP] Or r Quotation [RFQ], as the case may be;

1.3 figen Information means any information or other data relating to one party {(the

oS Party) and/or the business carried on or proposed or intended to be carrled on by

rty and which Is made available for the purposes of the Bld to the other party (the

ceiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

minutes following oral disciosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the

date of this Agreement, and whether in writing or otherwise, including any information, analysis of

specifications derived from, containing or reflecting such infarmatlon but exciuding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available {other than
as & result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or
disclosure prior to its being so disclosed; or

Respondent’s Signature

Date & Company Stamp
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) following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of

confidentiality owed, direclly or indirectly, to the Disciosing Party in relation to such
information;

1.4  Group means any subsidiary, any holding company and any subsidiary of any holding company of
elther party; and

1.5 Information means all information in whatever form including, witl & limitation, any
information relating to systems, operations, plans, intentions, market oppgrtunities, know-how,

trade secrets and business affairs whether in writing, conveyed orally machine-readable
medium,

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by che party to this A
other party (the Receiving Party) wil be trdated by
confidential and will not, without the Discl

St {the Disclosing Party) to the
& Recelving Party as secret and
rty's written consent, directly or indirectly

communicate or disclose {whether in or ordly or in any other manner) Confidential
Information to any other person oth cordance with the terms of this Agreement.

2.2 The Receiving Party will only u enitial Information for the sole purpose of technlical
and commercial discussions b & parties In relation to the Bid or for the subsequent

betw e parties in relation to the Bid,

2.3 Notwithstanding clau ove, the Receiving Party may disclose Confidentiat Information:

Purp®s o in clause 2.2 above, provided that the Receiving Party shall ensure that
s ni¥ are made aware ptior to the disclosure of any part of the Confidential
%a n that the same is confidential and that they owe a duty of confidence to the
Discl8sing Party, The Receiving Party shall at all times remain liable for any actions of such
ents that would constitute a breach of this Agreement; or
b to the extent required by law or the rules of any applicable regulatory authorlty, subject to
\\ clause 2.4 below.,

2. In the event that the Receiving Party is required to disclose any Confildential Information in
accordance with clause 2.3b) above, It shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requirement.

2.5  Inthe event that any Confidential information shall be copied, disclosed or used otherwlse than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any tights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclasing Party of such event and if requested take such steps (including the institution

Respondent's Signature Date & Company Stamp
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of legal proceedings) as shall be necessary to remedy {if capable of remedy) the defauit and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Informaticn shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Recelving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement,

3 RECORDS AND RETURN OF INFORMATION

3.1  The Receiving Party agrees to ensure proper and secure storage of all Inforrr‘Qn and any coples
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to closing Party upan
request, of the Confidential Information provided and any cople Weo and, so far as is
£

reasonably practicable, of the location of such Confidential In any copies thereof,

3.3 The Company shall, within 7 (seven) days of receipt of a and from Transnet:

a) return all written Confidential Information (inchud pies); and

b) expunge or destroy any Confldential Inforiation from any computer, word processor or
cther device whatsoever into which cOMgd, read or programmed by the Company or

on its behalf. :

with the requirements of clausglf3.3b) 3

34  The Company shall on request supj

ifiCate signed by a director as to Its full compliance

4 ANNOUNCEMENTS

4.1  Neither party will gnaki mit to be made any announcement or disclostre of its prospective
interest in the i the prior written consent of the other party.

4,2 Neither pi s e use of the other party’s name or any information acquired through s
dealings With er party for publicity or marketing purposes without the prior written consent

ofgihe 8
5 D I

ligations of each party and its Agents under this Agreement shall survive the termination of any
\\ CussIons or negotiations between the parties regarding the Bid and continue thereafter for a perlod of
5Wive) years,

6 PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible far any casts incurred by it or its advisers In considering or pursuing
the Bid and in compilying with the terms of this Agreement,

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or In equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise.

Respondent’s Signature Date & Company Stain
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8 PRIVACY AND DATA PROTECTION

8.1

8.2

9.1

The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shail procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments
thereof and any regulations made pursuant thereto,

The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unautherised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data l‘\ or processed by
them,

9 GENERAL V
Nelther party may assign the beneflt of this Agreement, or anyg haEunder, except with the

9.2

9.3

9.4

9,5

9.6

prior written consent of the other, save that Transnet this Agreement at any time to

any member of the Transnet Group.

No failure or delay In exercising any right, power ofprivileg der this Agreement will operate as

a walver of it, nor will any singie or patti of it preclude any further exercise or the

exercise of any right, power or ptivilege u s Agreement ot otherwise.

‘a &
O TRG

applicable authority to be invalid, void or otherwise
unenforceable, and the remalging prpvisions shall remain enforceable fo the fullest extent

The provisions of this Agreement sha le in the event that any of its provisions are held

by a court of competent jurisdi

nermitted by law.

This Agreement odified by a wtitten agreement duly signed by persons authorised

on behalf of @

Nothing ing@is nt shall constitute the creation of a partnership, joint venture or agency
between e p
ThiE A nt will be governed by and construed in accordance with South African law and the

pNfSs Irgevocably submit to the excluslve jurisdiction of the South African courts.

ooo000o00

Respondent’s Signature
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1 DEFINITIONS
Where the following words or phrases are used In this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1,1  Bid or Bid Document(s) shall mean a reference to a Reguest for Proposal or Request for Quotation;

1.2 Respondent(s) shall mean a respondent/bidder lo a Transnet Bid; \\

1.3 RFP shall mean Request for Proposal;

14  RFQ shall mean Request for Quotation;

1.5  RFX shall mean RFP and/or RFQ, as the case may be;

1.6  Services shall mean the services required by Transnet as specifie ocument;

1.7 Service Provider shall mean the successful Respondent;

1.8 Tax Invoice shall mean the document as required bygéectio he Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.9  Transnet shall mean Transnet SOC Ltd, a Staj ed pany; and

1.10 VAT shall mean Value-Added Tax char rms of the Value-Added Tax Act, 89 of 1991, as
rmay be amended from time to tima.

2 GENERAL
All Bid Documents and subsequent Ypntracts and orders shall be subject to the following procedures as laid
down by Transnet and are to b icW adhered to by any person or enterprise or company responding to
this RFX.

3 LODGINGOF B S

3.1

| be transmitted in a sealed envelope and placed In the tender box at a venue stipulated In
Bid Dotuments with the Bid number and subject endorsed on the left hand bottom corner of the

\\ envelope,

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS
4,1  Where special forms are Issued by Transnet for the submission of Blds, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.
4.2 Respondents must note that the original 8id forms must be completed for submission and not a
reprocessed facstmile therecf. Only If insufficient space has been altocated to a particular response

fespondent's Signature Date & Company Stamp



Transnet General Bid Conditions — Services Page 4 of 10
fMarch 2012]

t¥ _—
B e
e

may a Respondent stbmit additional informatkii nder separate cover using the Company's

letterhead and duly coss-referenced in the REXE

5  RAISING OF A CHARGEFOR PLANS, specmcnmﬁﬁ AND BID FORMS

5.1 A non-refundable sharge may be raised for aiif B Tﬁnts, depending on the administrative cost of

preparing and issing the Big Document,

52 If any of the drawings or specifications refdiidd :tﬁ Tt Bid Documents are the of '&‘ublicatlons of
recognised sindardising bodies, copies Bt such drawlngs and specificationg shill be acquired by

Respondents at their own axpense, —
6 DEFAULTS BY RESPONDENTS N V

6t the stceptanced

6.1  If theRespondent, after it has beé‘ lIs to:

a)  enter Into a formal contra 3”5?16& tpon to d terms of clause 14 [Contract

Documents], within surh p Y _ni‘! ais Transhet maylspecify; o

b)  accept an order In tei{ni; of Hw I‘-}id* b

<} when called upon to‘ o s'ﬁ, th\ls' : ory security of the fuifilment of the contract in
terms of clause 18 [ G‘éf‘a)ﬁff%ﬁ},

6.2

b 1a¢ after having been notified of the acceptance of its Bid, failed or refused to slgn a contrack
wn catled upen to do so In terms of any condition forming part of the Bid Documents; or

has carried out any contract resulting from such Bid In an unsatisfactory manner or has
Ay, ‘ breached any condition of such contract; or

d) has offered, promised or given a bribe in relation fo the obtaining or the execution of such
contrack; or

) has acted in a fraudulent or improper manner or In bad faith towards Transnet or any
government department or towards any public body, company or person; or

) has made any Incorrect statement in the affidavit or certificate referred to in clause 12 [Formal
Notification Regarding Name of Successful Respondent] and 1s unable to prove Yo the
satisfaction of Transnet that

(0 it made the statement In good faith honestly believing it to be correct; and

Respondent’s Signature Date & Company Stamp
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[£1) hefore making such statement, it took all reasonable steps to satisfy itself of its
correctness; or

g) caused Transnet damage, or to incur costs In order to meet the Service Provider's
requirements which could not be recovered from the Service Provider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise of company
[including any directors] shall, subject to clause 6.3 below, be disqualified fror\‘ddlng for any
Transnet business through its “blacklisting” process,

6.3 Any person or enterprise or company against whom a decision has been given u te provistons of
clauses 6.2b), 6.2d) or 6.2e) above, may make representations to hief Operating Officer of

Transnet Group, whose declsion shail be final,

6.4  Any disqualification {BlackHsting] Imposed upon any person oOj
to any other enterprise under the same or different namesgo qRatified persons or enterprise or
company [or assoclates thereof] and shall for avoidafice of O8

or company, may also apply

also be applied to any agent or
employee of the person or enterprise or company ed.

7 CURRENCY

Prices or fees must be quoted In the currend R&public of South Africa [ZAR] in respect of local

Services. Piices or fees in any other curg@hcy jected by Transnet save where such price is quoted

by a foreign Respondent.

8 EXCHANGE AND REMITTA

The Respondent should gt where the whale or a portion of the contract or order value is to be
remitted overseas, T,
ditectly to the for
stipulated by the

arise as

shall, It requested to do so by the Service Provider, effect payment overseas

in r manufacturer of such percentage of the contract or order value as may be
t in its Bid Documents and any variation in the amount to be so paid, which may
ctuatlons In the rate of exchange involved, will be for the account of the Service

pondent who desires to avall Itself of the aforementioned faclity must at the time of bidding

rnish the information called for in the clause " Exchange and Remittance' of the Bid Documents and

\\ also furnish full details of the principals or service providers to whom payment Is to be made.

8.2 The Service Provider shall at its own cost obtain forward exchange cover on forelgn currency to
protect itself against any currency rate fluctuation rigks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

abave, if the increase in price arlses after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

9.1 Transnet does not bind itself to accept the lowest or any Bid.

Respondent’s Signature Date & Comparny Stamp
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10

11

12

14

8.2 Transnet reserves the right to accept any Bid in whole or In part.

8.3 Upon the acceptance of a Bid by Transnet, the partles shall be bound by these Generai Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C ~ Services] and any schedule of
“Special Conditfons” or otherwise which form part of the Bld Documents,

9.4  Where the Respondent has been Informed by Transnet per facsimile message or emait of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shall be re ‘&d as proof of
defivery to the Respondent.

LAW GOVERNING CONTRACT
The law of the Republic of South Africa shall govern the contract created v th¥ac ce of a Bld. The

domicilium citandi et executandf shall be a place in the Republic of Sg rcaso be specified by the
Respondent in its Bid at which all legal documents may be served % espondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South a2 A forelgn Respondent shall,
therefore, state in Its Bid the name of its authorised represenlgtive In the Republic of South Africa who is
empowered to sign any contract which may be entere vent of Its Bld belng accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent Is a company, the full es of ghe directors shall be stated in the Bid. If the Respondent
of th bers shall be stated in the Bid. IF the Respondent is a
r 2 trade name, the full names of the partners or of such individual,

is a close corporation, the full nar

partnership or an individual trad
as the case may be, shall b

FORMAL NOTIFIC

In the case of Blds(gub
formally nol names of successful Respondent(s) as soon as possible after the closing date for
receipt of d in question.

to the Secretary of an Acquisition Council, unsuccessful Respondents will be

D COMMUNICATION ABOUT BIDS

s are submitted to the Secretary of an Acquisition Councll, Respendents may at any time
unicate with the Secretary on any matter relating to Its Bid but, in the absence of written authority
from the Secretary, no commurication on a question affecting the subject of a Bid shall take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, In respect of which any such unauthorised communication has cccurred,
may be disqualified.

CONTRACT DOCUMENTS

14.1 The contract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C ~ Services] and any schedule of “Special Condltlons” or otherwise
which form part of the Bid Documents.

Respondent’s Signature Date & Company Stamp
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15

14.2 These contract documents will constitute the contract between the parties upon receipt by the
Respondent of Transnet's letter of acceptance / intent, subject to ail additional amendments and/or
special conditions thereto as agreed to by the parties.

SECURITIES

15.1 The successful Respondent, when called upon to do so, shall provide security to t&‘atisfaction of
Transnet for the due fulfilment of a contract or arder. Such security shall be in thggfom of a deed of
suretyship [Deed of Suretyship] furnished by an approved bank, buildin ty, insurance or
guarantee corporatlon carrylng on buslness in South Africa.

152 The security may be applied in whole or part at the discretion of Trans good any loss or

damage which Transnet may incur in consequence of a breach of th r any part thereof,

153  Such securlty, if required, shall be an amount which will be stl Bid Documents.

154 For the purpose of clause 15.1 above, Transnet wiligsuppl ed of Suretyship form to the
successful Respondent for completion and no guarggteeln any other form will be accepted. A copy
of such form will be supplied to Respondents o st this purpose a Deed of Suretyship form
ned to Transnet or a designated official by the
successful Respondent within 30 [thirty]

will be made untll the form, duly cgfMinletly

date of the letter of acceptance. No payment

gtlivered to Transnet. Failure {o return the Deed of
Suretyship within the prescribed tNge shall) save where prior extension has been granted, entitles
Transhet without notice to th

ervice ider to cancel the contract with Immediate effect,

15.5 Additional costs incurred
Provider in relatio

snet necessitated by reason of default on the part of the Service
itions of this clause 15 will be for the account of the Service Provider,

PRICES SUBJEC (8) ATION

i6.1 ABid % wfh are subject to confirmation will not be considered.

16.2 Bi e prices are quoted for the duration of any resulting order and or contract will recelve
caEncaver prices which are sublect to adjustment,

N OF SERVICES EXCLUDED FROM BID

Respondent must defete Services for which it has not tendered or for which the price or fee has been
included eisewhere in its Bid.

ALTERATIGNS MADE BY THE RESPONDENT TO BID PRICES

All alteratlons made by the Respondent to Its Bid price(s) prier to the submisslon of its Bid Documents must
be done by deleting the Incorrect figures and words where required and by inserting the correck figures and
words agalnst the Items/Services concerned. All such alterations must be Initialled by the person who signs
the Bld Documents., Failure to observe this requirement may result in the particular item{s} or Services
concerned belng excluded in the matter of the award of the busingss.

Respondent's Signature Date & Company Stamp
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19  VALUE-ADDED TAX

19.1 In respect of local Services, |.e, Services to be provided by a South Afrlcan company, the prices or
fees gquoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Service Provider’s Tax Involce,

19.2  Inrespect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal re ‘Ants a service
rendered by the principal;

b) the Service Provider's Tax Invelce(s) for the local portien only [i.a. the "corWgisslon” for the
services rendered locally} must show the VAT separately

@ ons of Contract as set out in

Bid DO%w®nts, together with any schedule
Bid Documents.

20  TERMS AND CONDITIONS OF BID

20.1 The Service Provider shall adhere to the Standard Terms a
Form ST&C - Services, a copy of which is issued with tt
of “Special Conditions” or ctherwise which form pa

20,2 Should the Respondent find any conditions it should indicate which ¢onditions are
hmission on a company letterhead. Any such

@ 's Legal Counsel who shail determine whether the
proposed alternative(s) are acceptalfle or o se, as the case may be,

21 IMPORTANT NOTICE TO RESPONRENTS ARDING PAYMENT
- 21,1 Method of Paymen
a) The arter% espondent is directed to clause 10 finvoices and Payment] of Form
es,

ST&C& hich sets out the conditions of payment on which Bid price(s) shall be

unacceptable and offer alternatives by

submission shafl be subject to revie

base

b} in addition to the aforegoing the Respondent s invited to submit offers based on
ernative methods of payment and/for financing proposals.

Respondent s required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
«, consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first Instance, tender strictly in accordance with clause
21.1a) above. Failure to comply with clause 21.1a) above may preciude & Bid from further
conslderation.

NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to
furnish a guarantee covering any advance payments. :

21.2 Conditional Discount
Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific perlod are to note that the conditional period will be calculated as from the date of recelpt
by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invaice(s) for
payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax

Respondent’s Signature Date & Company Stamp
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Invoice is carrect in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt
of the correct documentation.

22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, dizgrams, specifications and documents compiled by the Ser\‘e Provider for
the purpose of contract work shall be governed by the terms and conditions detalled | c‘use 12 of Form
STRT - Services (Intelfectial Froperty Rights),

23 VISITS TO FOREIGN COUNTRIES y
23.1 Respondents must furnish detalls in a cavering letter if It Is cons that employees of

Transnet should carry out Inspection and/or review any ope
preferred Respondent or ks subcontractors overseas for tl

Ices at the premises of the

a of a product demonstration
and/or final acceptance or for any other reasen.

23.2  If the Respondent considers overseas visits to beg it must provide the following Information
in a covering fetter in respect of each propose

<) number of man-days invol

a) countrles and places to be visited

b) number of empioyees and dj @ed ;
o

d) motlvation for the visi

23.3  Transnet will make ents with regard to booking of air journeys, hotel reservations,

transport to and Jom air; places of inspection or demonstration, etc. and all expenses will be for

the account 1, ef,

234 Before a vigl Is aken, such as envisage in this clause 23, Transnet and the Respondent wilt

agr oht the number of employees of Transnet that should undertake the visit and the

of man-days involved in the visit.

N BEHALF OF FOREIGN RESPONDENTS

s submitted by foreign principals may be forwarded direct by the principals to the Secretary of the

Acquisition Councll or to a designated official of Transnet according to whichever officer is specified in
the Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written proof Is submitted that such representative or agent has
been duly authorised to act In that capacity by the principal. Failure to submit such authorlsation by
the representative or agent shall disqualify the Bid.

24.2  When legally authorised to prepare and submit Bids on behalf of their principals not domiclled In the
Republic of South Africa, representatives or agents must compile the Bids In the names of such
principals and sign them on behalf of the latter.

24.3  South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of thelr principals and must sign such contract on hehalf of
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the latter. In every such case a legal Power of Attorney from their principals must be furnished to
Transnet by the South African representative or agents authorlsing them to enter inte and sign such

contract.

a) Such Power of Attorney must comply with Government Notlce No. 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication
of documents executed outside the Republic for use within the Republic.” \

b) The Power of Attorney must be signed by the principal under the same titilas used in the Bid
Documaents.

c} On arrival within the Republic of South Africa this Power of W be completed in
terms of Sectlon 8(2) of the Stamp Dutles Act No. 77 of 196 dment thereof,

d) If & Power of Attarney held by the South African repregfnid agent includes matters of a
general nature besides provision for the entering into @ g of a contract with Transnet,
a centified copy thereof should be furnished.

e} The Power of Attorney must authotise the SoT ican representative or agent to choose the
domiciffum cltandi et executandi as p @ for in'clause 26 [Addresses for Notices] of the
Standard Conditions of Contract, & KSR Services.

24.4 If payment is to be made in South eign Supplier [L.e. the principal, or s South African

agent o representative], must ndfify Trangnet in writing whether, for payment by electronic funds

transfer [EFT]:

a)

b)

245 The
safftri

funds are to be

Africa, In whj me and branch of such bank shall be furnished; or
funds transterred to the credit of Its South African agent or representative, in which
cas & branch of such bank shall be furnished.

tiomof th¥ Respondent is directed to clause 15 above [Securities] regarding the provision of
or fulfilment of contracts and orders and the manner and form tn which such security Is

urnighed.

000000000

Respondent’s Signature

Date & Company Stamp



TRANSNEF

STANDARD TERMS AND CONDITIONS OF CONTRACT
FOR THE PROVISION OF SERVICES TO TRANSNET V

FORM ST&C ~ SERVICES [March 2012] !




Standard Yerms and Conditions of Contract Paga 2 of 22
farrn STRC - Services {March 20127

TABLE OF CONTENTS

INTRODUCTION 1 rutsrartincii i i amiss i snens s snsersissiesenens b e w3
DEFINITIONS (1t iiimmrinr it s s s ss s aas s e vensansve e e e e
INTERPRETATION oo sennnn e N \6
NATURE AND SCOPE ..., TR .
AUTHORITY OF PARTIES (..o,
WARRANTIES ...ooiveiiiaenn P T PO PP TP ORI PTPORTO
TRANSNET'S OBLIGATIONS ciitiiinirinsinmsnisnstsims s e snncrsssssnans S AT RRR 9
GENERAL OBLIGATIONS OF THE SERVICE PROVIDER......c.ccveue e
FEES AND EXPENSES. ....icoinminninnanin e Q

INVOICING AND PAYMENT ........... RTNTPHOTUPIR P T P e P PPN wndl
FEE ADJUSTMENTS .1 vvnviiinciirnine
INTELLECTUAL PROPERTY RIGHTS
SERVICE PROVIDER'S PERSONNEL ..............
LIMITATION OF LIABILITY ...coivieincranns
INSURANCES ..o ereninns e e perrcabr s nasare 13
CONFIDENTIALITY 1uvviiorsvinenennss e isnennens LA O O P PP UUOTT RSP PPPPTOTIPPTTIITS 1
TOTAL OR PARTIAL FAILUR| FORM THE SCOPE OF SERVICES. . iimirmenan virnssnsrnenn 17

(Y-« U R I - T W T

ey
[+

BT ORISR § |

-
[Nr—

foey
(S5 4

e e R v 14

vy
-9

—
"

—
o

(R Sy
oo~
ol
-]

s
o

........................... rrerrinassssrrsnsrosnorienan 19

fand
—

M
N

23

e e veovierennrernnen 20

e e ST PPN 20

....... crremreanennennn 21

N sveerisirsrinnran 22

29 GOVERNING LAW.....
30 COUNTERPARTS iiiiiiains PPV OP PPN T PPN 22

Respondent’s Signature Date & Company Stamp




Standard Terms and Conditions of Contract Page 3 of 22
Form ST8C - Services [March 2012

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet {the Service Provider], these Standard Terms and Conditlons of Contract, the
technical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work
Order including such special condltions as may be applicable, and any terms in the associated Bid
Documents, excluslvely govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS \

Where the following words or phrases are used in the Agresment, such words or p 5 shall have the
meaning assigned thereto in this clause, except where the context clearly qgqUNgs othgrwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2  Agreement means the Agreement and Its associatgf andfor annexures and/or

appendices, Including the Work Order(s), specificatio e Services and such special

condltions as shall apply to the Agreement, togethd with the Generat Terder Conditions and any

additional provisions in the assotiated bid dg endered by the Service Provider [as agreed
in writing between the Parties], which col and exclusively govern the provislon of Services

by the Service Provider to Transnet;
2.3  Background Intellectual Prg alt Intellectual Property introduced and required by

either Party to give effect to Welr obligations under the Agreement owned In whole or In part by

24  Business Da
as proclaimé&gi

25 e ate means [¢], notwithstanding the signature date of the Agreement;

2.6 ial®Information means any Information or other data, whether in written, oral,

ggPhic oF in any other form such as In documents, papers, memoranda, correspondence,

effoks, reports, drawings, diagrams, discs, articles, sambles, test results, prototypes, designs,

%ws, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

\\ the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which s not in the public domaln and includes, without miting the generality of the term:

a) information relating to metheds of operation, data and pians af the disclosing Paity;
b) the contents of the Agreement;

) private and personal detalls of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strateglc objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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f) information relating to the past, present and future research and development of the
disclosing Party;

a) information relating to the business activities, business refationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h} information contained In the software and associated material and documentation
belenging to the disclosing Party;

B technical and sclentific information, Know-How and {rade secrets of a\discloslng Party
including inventions, applications and processes;

b)) Copyright warks; V
Kk} commerclal, financlal and marketing information;

) data concerning architecture, demonstrations, too iques, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fulictional d technical reguirements and
specifications of the disclosing Party;

n) information concerning faults or de goods, equipment, hardware or software or the

incidence of such faults or de|

o) information concerning ees and [/ ot costs of the disclosing Party or its
authorised Subcontrac®rs, or pheir methods, practices or service performance levels

actually achleved

2.7  Copyright means t in expressians, procedures, methods of operations or mathematical

concepts, col te am codes, compllations of data or other materlal, literary works, musical

works, a 5, sound recordings, broadcasts, program carrying signals, published editions,

or cinematographic works of the copytlght owner to do or to authorise the
cts specified In respect of the different categorles af works;

ans any breach of the obligations of either Party [including but not fimited to
ntat breach or breach of a fundamental term] or any Default, act, omission, negligence or
ment of either Party, its employees, agents or Subcontractors in connection with or in
refation to the subject of the Agreement and In respect of which such Party is liable to the other;

2.9 Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider In relation
to the Services;

2.10 Designs mean registered Designs and/or Deslan applications and will include the monopoly right
granted for the protection of an independently created Industrial design including deslgns dictated
essentlally by technical or functional considerations as well as topographles of Integrated circults
and Integrated clrcuits;

2.11 Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order{s), issued In accordance with the Agreement, as amended
by mutual agreement between the Partles and in accordance with the provisions of the Agreement
from time to time;
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2.12 Foreground Intellectual Property means all Intelfectual Property developed by elther Party
pursuant to the Agreement;

2.13 Inteitectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivatent or simifar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

2.14 Hnow-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as welt as all other Confidential Information gesﬁﬁy refating to
Transnet's field of technology, inciuding techmical information, processin manufacturing

techniques, Deslgns, specificatlons, formulae, systems, processes, atlon concerning
materials and marketing and business information in general;
2.15 Materials means the Deliverables, the Service Provider Materlals an Vpaml Materlals;
2.16 Parties mean the Parties to the Agreement together wit bsitries, divisions, business

units, successors-in-title and their assigns;

2.17 Party means elther one of these Parties;

2.18 Patents mean registered Patents and Patent a 5, once the latter have proceeded to grant,

and includes a right granted for any inven oduct®or processes In all fields of technology;

2.19 Permitted Purpose means any acti ass to be undertaken or supervised by Personnel
or employees of one Party du

disclosure of the other Party's fLonfiden(t®

of the Agreement, for which purpose authorlsed

formation or Intellectual Property is a prerequisite in
order to enable such actiyity or o be accomplished;

2.20 Personne} means er, employee, agent, consultant, Independent assoclate or suppller,
Subcontractor v f such Subcontractor, or other authorised representative of either

2.21

Wk Order(s) in terms of the Agreement;

lce Level Agreement ot SLA means the processes, deliverables, key performance
indicators and performance standards refating to the Services to be provided by the Service
Provider;

2.24 Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party wherehy that third party agrees to provide to the Service
Provider the Services or any part thereof;

225 Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

2,26 Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, dlagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues)
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;
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2.27

2.28

229

230

231

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amendad from {ime to time;

Third Party Material means software, software development tools, methodologles, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or

logo, or combination of signs and/or logos capable of distingulshing the goods “ewices of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Ta of 1991, as may
be amended from time to time; and

Work Order{s) means a detailed scope of work for a Servigg req ransnet, including
timeframes, Deliverable, Fees and costs for the supply of ice ransnet, which may be

appended to the Agreement from time to time,

3 INTERPRETATION

3.1

3.2

33
3.4

the Agreement for the purposes of interpr or for any other purpose. No provision shall be

s

Any term, word, acronym or pggase uged In the Agreement, other than those defined under the
clause heading "Definitifgs" sha given Its plain English meaning, and those terms, words,
acronyrns, and phras

Clause headings in the Agreement are ianr e of reference only and do not form part of
! (]

construed agalnst or interpreted to

tage of either Party hereto by reason of such

Party having or being deemed v ed or drafted such provision.

I the Agreement will be interpreted in accordance with the generally

accepted mea ded thereto.
A referen slngular Incorporates a reference to the plural and vice versa.

A refer@uce WanaWral persons incorporates a reference to legal persons and vice versa,

3.5 to'a particular gender Incorporates a refererce to the other gender.
4 SCOPE

4,2

4.3

44

4.5

Agresment is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be Issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to fime, subject to the terms
of the relevant Work Order(s).

Fach properly execuled Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agresment.

During the period of the Agreement, both Partles can make wrltten suggestions for amendments
to the Work Order(s), In accordance with procedures set out In clause 28 [Amendment and
Change Contro{] below. A Party will advise the other Party within 14 ffourteen] Business Days, or
such other period as mutually agreed, whether the amendment Is acceptable,

Insofar as any term, provislon or condition in the Work Crder(s) conflicts with a like term,
provision or condition in the Agreement andfor a Purchase Order, or where the Agreement Is

Respandent’s Sigaature Date ¥ Company Stanip
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4.6

5.1

6.1

slient on the matter, the term, provision or condition In this Master Agreement shalt prevall, unless

such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement betwaen the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement In accordance with the timeframe(s) [If any] set out In the relevant schedule, save that
the Service Provider will not be liable under this clause If It Is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet ar‘lt has used its
best endeavours to advise Transnet of such act or omission. In the event of delay, any time
deadlines detalfed in the relevant schedute shall be extended by a perl | to the petied of
that delay.

AUTHORITY OF PARTIES V

Nothing in the Agreement will constitute or be deemed e a partnership between the

L agents or employees of cone
another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have th authority to enter into an agreement in the
name of the other; or give any warranty, ntation or undertaking on the cother's behalf, or

create any liability against the oth e othet's credit in any way or for any purpose
whatsoever, -

Parties, or constitute or be deemed to constitute the

WARRANTIES

The Servlce Provide ts to Transnet that:

authority to enter Into and to perform the Agreement and that the
ted by a duly authorised representatives of the Service Provider;

h) i e Its obligations under the Agreement and any annexure, appendix or
X ereto with all due skill, care and diligence;

il be sotely responsible for the payment of remuneration and assoclated henefits, if

ay, of its Personnel and for withholding and remitting income tax for its Personne! In

conformance with any applicable laws and regulations;
d} it will procure Heences for Transnet in respect of all Third Party Material detailed In the

6.2

Work Order(s), and will procure the right for Transnet to take such coples [in whole or in
part] of such Third Party Materlals as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materlals will not subject Transhet to any claim
for infringement of any Inteflectual Property Rights of any third party.

The Service Provider warrants that It will perform its obligations under the Agreement In
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audlt s carried out
with reasonable prior notice and In a reasonable way so as not to have an adverse effect on the
performance of the Services, Without prejudice to clause 6.3 below, In the event that the Service
provider falls to meet the Service Levels, Transnet may clalm appropriate service credits or invake
a retention of Fees as detailed in the refevant schedule andfor Work Order.
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6.3

6.4

635

6.6

6.7

6.10

The Service Provider warrants that for a period of 90 [ninety} days from Acceptance of the
Deliverables they will, if properly used, conform in afl material respects with the requirements set
out In the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon ‘as possible but in any event within 30 [thirly] days of notification by
Transnet. In the event that the Service Provider falls or is unable to remedy such non-
conformance within such time-scale, Transaet wiil be entitled to empley a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Trangnet as a result
shalt be pald by the Service Provider, r‘

The Service Provider will remedy any defect within 30 [thirty] days of bei fled of that defect
by Transnet In writing.

The Service Provider wilt not be liable to remedy any problem a ogfor caused by any
modification made by Transnet to the Defiverables, or any part ithout the prior approval

of the Service Provider,

The Service Provider shall advise Transnet of the effe steps proposed by Transnet

pursuant to clause 6.5 above, inciuding bt not limfed to any cost Implicatlons or any disruption

or defay in the performance of the Service s agree that any changes to the Services,

Including the charges for the Services or a tables for delivery of the Services, wilt be agreed
re, as set out In clause 28 [Amendment and

Change Control].
The Service Provider warrants

a)

b) ataneNglie ofgielivery to Transnet, the Materials do not contaln any trojan horse, woim,
gicemWlime bomb, back door, trap door, keys or other harmful components.
e Pvider agrees that, In the event that a virus is found, It will at its own expense use
tsgpest eavours to assist Transnet in reducing the effect of the virus and, particularly in the
ntefhat a virus causes loss of operational efficiency or loss of data, to assist Transnet to the
e extent to mitigate such losses and to restore Transnet to its original operating efficlency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] In connection with the Agreement and shall procure that its
Personnel shail observe the provislons of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto,

The Service Provider warrants that it has taken ali reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ablllty of the Service Provider to comply
with Its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shafl
thereby adhere [as applicable] to railway safety requirements and/or regufations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the preposed Subgontractor to comply with the specified rallway safety
requirements and/or regulations, The Service Provider andfor its Subcontractor shail grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
including the coordination of such activities across all parts of lts organisation.

7 TRANSNET'S OBLIGATIONS

7.1  ‘Transnet undertakes to promptly comply with any reasonable request by the &‘e Provider for
information, Including information concerning Transnet's operations and activifies, that relates to
the Services as may be necessary for the Service Pravider to perform the ces, but for no
other purpose. However, Transnet's compliance with any request fagirmggmatign is subject to any
internal security rutes and requirements and subject to the ob CRby Service Provider of
Its confidentiality obligations under the Agreement.

i
|

7.2 The Service Provider shall give Transnet reasonable nW any information It requires in

accordance with clause 7.1 above.

7.3 Subject to clause 13 [Service Providers A
Provider or its Personnel such access to a

Transnet agrees to provide the Service

f (ts facilities as Is necessary to allow the Service
Provider to perform its obligations u

8.1

vide®fnd the Service Provider's Services;
% full records clearly Indicating all transactions concluded by the Service Provider

lating to the performance of the Services and keep such records for at teast 5 [five] years
from the date of each such transaction;

% e) obtain, and at all times malntaln In full force and effect, any and all lkcences, permits and

the like required under applicable faws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f) observe and ensure compliance with ail requlrements and obligations as set out in the
labour and refated legislation of South Africa, ncluding the Occupational Health and Safety
Act, 85 of 1993;

a) comply with all applicable environmental leglslation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable cerfifications, including but not Iimited to Its Tax
Clearance Certificate and B-BBEE Accreditation Certlficata, for the duration of the
Agreement, Should the Service Provider fall to present Transnet with such renewais as they
become dug, Transnet shall be entitled, in addition to any other rights and remedles that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
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liability and without prejudice to any claims which Transnet may have for damages against
the Service Provider.

8.2 The Service Provider acknowtedges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b} communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;

c} endeavour to provide the highest possible standards of service and proft*‘nalism, with a
reasonable degree of care and diligence;

d} use Its best endeavours and make every diligent effort to meet agreed lines;

e) treat its own Personnel, as well as &l Transnet's offi®ys, plgrees, agents and i
consultants, with fairess and courtesy and respect for fits;

i ipiting and preventing unfair
gualith) and Diversitd;

q) treat all enquirles from Transnet in connectiofl with the Services with courtesy and respond
to alf enguiries promptly and efficie the Service Provider is unable to comply

with the provisions of this clause, t} ice Provider will advise Transnet of the delay and

the reasons therefor and w » net informed of progress made regarding the
engulry; Q

f practice and promote its own Internal policies al

discrimination [as further referred to In clause 22

3)] when requested by TraWgnet, pgpvide clear and accurate Information regarding the Service

Provider's own {glicles procedures, excluding Know-How and other Confidential

Information, here a non-disclosure undertaking has been entered Into between

)] no conflict of Interest to develop between its own interests [or the interests of any
th stomers] and the interests of Transnet;

j n% acelpt or offer, nor allow, induce or promote the acceptance or offering of any

gI™ity, enticement, incentive or gift that could reasonably be regarded as bribery or an
tternpt to otherwise exert undue influence over the recipient;

not mislead Transnet or its officers, employees and stakeholders, whether by act or
omisston;

)] not otherwise act In an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet's reputation or business image; and

m)  Immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which It becomes aware In connection with Transnet or the provision of Services.

9 FEES AND EXPENSES
8.1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the
Fees detatled in the relevant schedule or Work Order.
92  Transnet will not be Invoiced for materlals used in the provislon of the Services save for those
materlals [if any] set out in the Work Order and accepted by Transnet or in any relevant Work
Order [which wilt be Inveiced to Transnet at cost].
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9.3  Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely In connection with the
provision of the Services, provided that alt such expenses:

a) are agreed by Transnet in advance;

b) are incurred in accordance with Transnet's standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts. \\

9.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if _applicable, travel and
accommodation costs, will provide the detall for each of the Personnet carry t the Services
and incurring the expenses, and the Tax Invoice will, where late, ginclude VAT as a
separate item.

10 INVOICING AND PAYMENT

10.1  Transnet shall pay the Service Provider the amou

Order, subject to the terms and conditlons of €

10.2 Transnet shall pay such amounts to the Sa @ rovide®, upon receipt of a correct and undisputed
Tax Involce together with the suppo o W& entatlon as specified In the Work Order appended
hereto, once the undisputed T, B or such portion of the Tax Invoices which are
undisputed become due and fyabi
terms of clause 10.4 belgw,

10.3  All Fees and other s able under the Agreement are exclusive of VAT, which will be payable

10.4 for in the Work Order(s) appended to the Agreement, Tax Invoices

gether with a month-end statement. Payment against such month-end

10.5 ere the payment of any Tax Involce, or any part thereof which Is not in dispute, Is not made In
a ance with this clause 10, the Service Provider shall be entitled to charge Interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest In force, for the

~, perlod from the due date of payment until the outstanding amount is pald.

1t  FEE ADJUSTMENTS
11.1  Fees for Services rendered In terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.
11.2  No less than 2 [two] months prior to any proposed Fee adjustment, the Partles shall commence
negotiations for Fees for the next periad or as otherwlse indicated and appended hereto.
11.3 Should Transnet and the Service Provider fall to reach an agreement on Fees for the successive

perlod, either Party shall be entitled to submit this matter to dispute resolution in accerdance with
clause 25 of this Master Agreement [Dispute Resolution].
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12 INTELLECTUAL PROPERTY RIGHTS
12.1 Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Properly and the Service Provider acknowiedges that it has no
claim of any nature in and to the Cenfidential Information and Background Intellectual
Property that is proprietary to Transnet, For the avoldance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Sex& Provider,

b) Transnet shall grant to the Service Provider an lrrevocable, royalty(ree, non-exclusive
licence ta use Transnet's Background Inteliectual Property only fo

other pafties.
@) free, non-exclusive

al perty for the Permitted
other parties.

Thig license shall not permit the Service Provider to sub-lice

% The Service Provider shall grant to Transnet an lrrey
licence to use the Service Provider's Background
Purpose. This licence shall not permit Transnet o

d) The Service Provider shall grant Transnetfccess Wmfle Service Provider's Background

Intellectuaf Property on terms which st ona fide negotiated between the Parties for
the purpose of commercially explg

o For@ground Intellectual Property, to the extent
that such access s required.

12.2  ¥itle to Intellectual Property

a) All right, title and inter@st in a Foreground Intellectual Property prepared, concelved

ice Provider acknowledges that it has no claim of any nature in and
to the F llectual Property. The Service Provider shall not at any time durlng

ntesting or in any way Impairing or tending to Impalr any part of that right, title
inferest to any of the Foreground Intellectual Property and shail not counsef or asslst
any person to do so.

2) Transnet shall be entitled to seek protection in respect of the Foreground Inteflectual
Property anywhere in the world as it shall decide in its own absolute discretion and the

«, Service Provider shall reasonably assist Transnet in attaining and maintalning protection of

the Foreground Inteliectual Property.

c) Where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not 1o exercise its option o
seek protection or decides to discontinue the financial support of the prosecution or
malntenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution: of malntain any such
applications and to malntain any protection issuing on the Foreground Intelectuat
Property.

d) No consideration shall be pald by Transnet to the Service Provider for the assignment of
any Foreground Inteflectual Property from the Service Provider to Transnet, over and
above the sums payabie in terms of the Agreement, The Service Provider undertakes to
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slgn all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectua! Praperty to Transnet,

e) Subject to anything contrary contained In the Agreement andfor the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Bravider shall under no circumstances be entitied as of right, or to claim the right, to use
Transnet's Background Intellectual Property and/or Foreground Inteliectual Property.

12.3 Title to Improvements

Any Improvements, developraents, acaptations and/or modifications to the Foieglound Inteflectual
Property, and any and all new Inventions or discoveries, based on or r

from the use of
Transnet's Background Intellectual Property and/or Confidentlal Il’\f%HSh be exclusively
LIELO,

owned by Transnet. The Service Provider shall disclose prol ransnet all such
improvements, developments, adaptations and/or modificatio ns or discoveries. The
Servlce Provider hereby undertakes to sign all documen

to effect, record and perfect the asslgnment of such i

hings as may be necessary
ts, developments, adaptations
andfor modifications, inventions or discoverles Transnet and the Service Provider shall
reasonably assist Transnet in attalning, maig

documenting ownership and/or protection
of the improved Foregraund Inteflectual P @

12.4 Unauthorlsed Use of Confidentis
The Service Provider shall not party to act on or use in any way any Confidential
Information belonging to Trdsnet whether or nat such party Is aware of such Confidential

Information, and shall fgomptl Transnet of the information if it becomes aware of any

party so acting, an rovide Transnet the information with such assistance as Transnet
et's cost and expense, to prevent such third party from so acting.
12,5 Unauthogj
#) N
NolicaPfhs of registrations of Patents, Designs and Trade Marks or any act of

tellectual Property

rovider agrees to notify Transnet in writing of any conflicting uses of, and

gement, unfalr competition or passing off involving the Intellectual Property of
ransnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Inteflectual Praperty.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken agalnst the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet's cost, in whatever measure including legal action to bring any infringement of
iliegal use to an end.

c) The Service Provider shall cooperate to provide Transnet promptly with all relevant
ascertainable facts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award atlsing out of such
proceedings. If proceedings are commenced by both Parties, both Parttes wil be
responsible for the expenses and both Parties shall be entitled to damages or other award
arlsing out of proceedings.
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13  SERVICE PROVIDER'S PERSONNEL

131

13.2

133

13.4

13.5

14.2

14.3

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnat and any Service Provider Persennel under any circumstances regardless of the
degree of supervision that may be exercised over the Persannel by Transnet.

The Service Provider warrants that all its Personnel wilt be entitled to work In South Africa or any

other country in which the Services are to be performed. \
éuirements made

‘The Service Provider wili ensure that its Personnel comply with all reasonable
known to the Service Provider by Transnet concernlng conduct at any premises or any
other premises upon which the Services are to be performed [Includl ut not {iMilted to security
regulations, policy standards and codes of practice and health a unirements}. The
Service Provider will ensure that such Personnet at all tmeg act Wya | and proper manner in
aceordance with these reguirements,

Transnet reserves the right to refuse to admit or togremov any premises occupied by or on
behalf of it, any Service Provider Personnel wh ission or presence would, in the reasonable
opinion of Transnet, be undesirable or w eselMp a threat to confidentfality or security or

whose presence would be In breach ¢
provided that Transnat notifies the
reasonable exclusion of any

and regidations governing Transnet's Personnel,

owder of any such refusal [with reasons why]. The
jug¥ from such premises shall not relleve the Service
Provider from the performancelgf its ogfigations under the Agreement.

The Service Provider a
Personnel assigned t
Personnel is ggCes

as to use all reasonable endeavours to ensure the continuity of its
the Services. If any re-assignment by the Service Provider of those
If Transnet advises that any such Personnel assigned are in any respect
unsatlsfa Cuding where any such Personnel are, or are expected to be or have been
pald, than the Service Provider wiit promptiy supply a replacement of equivalent
erience, and any such replacement shall be approved by Transnet prior to
provision of the Services, siich approval not to be unreasonably withheld or delayed,

QF LIABILITY

Neither Party excludes or limits llability to the other Party for:
a) death or personal injury due to negligence; or

b} fraud.

The Service Provider shalf indemnify and keep Transnet Indemnified from and against liability for
damage to any Transnet property fwhether tangible or Intanglble] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the
Service Provider or its Personnél in connection with the Agreement, The Service Provider's liabifity
arising out of this clause 14.2 shall be limited to a maximum amount payable In respect of any
one occurrence or a series of related occurrences In a single calendar year, such amount to be
agreed In writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the llability of either the Service Provider or
Transnet under or In connectien with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct ioss or damage arlsing out of each Default or serles of
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related Defaults shali not exceed 100% [one hundred per cent] of the Fees pald under the
schedule or Work Qrder to which the Defauit(s) relates.

144 Subject o clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, In no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticlpated savings of an
Indirect nature or loss or damage incurred by the other Party as a result of third party claims.

14,5 IF for any reason the exclusion of liability in clause 14.4 above is void or un‘c’\rceah!e, elther
Party's total lability for all loss or damage under the Agreement shail be af pfovided in clause

14.3 above.
@v ar In respect of

15 INSURANCES
15.1  Without lmiting the iabliity of the Service Provid un greement, the Service Provider
shall take out insurance In respect of all risks for
Insure against, including any Habllity It ma esult of its activitles under the Agreement
for theft, destruction, death or Injury &0 person and damage to property. The level of
insurance will be kept under revle | t, on an annual basis, to ensure its adequacy,
provided that any variation to \%

14.6 Nothing in this clause 14 shall be taken as limiting the Fability of th
clause 12 [Inteflectual Property Rights] or clause 16 [Confidentigli

ich it is prudent for the Service Provider to

h insurance shali be entlrely at the discretion of the
Service Provider,

15.2 The Service Provider sh
evidence of the exis

arrang urance with reputable Insurers and will produce to Transnet
the policies on an annual basis within 30 {thirty] days after date of
pollcy renewd

16 CONFIDENT

16.1 The Parf§es h y undertake the following, with regard to Confidentlal Information:
)] o divulge or disclose to any person whomsoever In any form or manner whatsoever,
ither directly or indirectly, any Confidentlal Information of the other, without the prior
% written consent of such ather Party, other than when cailed upon to do 50 in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorlsed and
\\ empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in

seeking appropriate relief or the instltuting of a defensive action to protect the Confidential
Information concerned;

b} not to use, exploil, permit the use of, directly or indirectly, or in any other manner
whatscever apply the Confidential Information, disclosed to it as a resuit of the Agreement,
for any purpose whatsoever other than for the purpose for which it Is disclosed or
otherwise than in strict compliance with the provisions In the Agreement;

c) not to make any notes, sketches, drawlngs, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;
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d)

)

Q.

k)

S

not ko de-compile, disassemble or reverse engineer any composition, compllation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive ar Confidentlal InWatlon;
Confidentlal Information disclosed by either Party to the other or b

other party used by such Party in the performance of the Agreem
“restricted” or shall be dealt with according to any other appr

ither Party to any

confidentlatity
relevant to the nature of the information concerned, agreed Partles concerned

and stiputated in writing for stch information in such ¢a

the Parties shali not make or permit to be madge er person subject to thelr

control, any public statements or issue press reledig Yisclose Confidentlal Information
with regard to any matter related to the Agleement, unless wtitten autharlsation to do so

hias first been obtained from the Pa t slng such Information;

each Party shall be entitied to g
relevant to one or more tech

ch aspects of Confidential Information as may be
{Med employees or consultants of the Party who are

required in the cours 4
Permitted Purpose profged thik the employee or consultant concerned has a legitimate
interest therein,

d then to the extent necessary for the Permitted Purpose, and Is
of the cenfidential nature of the Confidential Information and the
confidentlality to which such disclosure is subject and the Party shall

Informed by
obligatighs

emplovees or consultants honour such obligations;

en
iy aCPa all notify the other Party of the name of each person or entily to whom any
fidfial Information has been disclosed as soon as practicable after such disclosure;
&

Party shall ensure that any person or entity to which it discloses Confidential
nformation shalt observe and perform all of the covenants the Party has accepted in the
Agreement as if such persan or entity has signed the Agreement, The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and
each Party may by wrltten notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

16,2 The duties and obligations with regard to Confidential Infermation In this clause 16 shall not apply

where:

a)

a Party can demonstrate that such information Is already in the publlc domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully In a Party’s possesslon prior to recelpt from the other Party, as proven by the
first-mentioned Party’s wiltten records, without an infringement of an obligation or duty of
confidentiality; or
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17

18

-

<) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

d) is independently developed by a Party as proven by its written records,

16.3 This dause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement, Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be rets‘d to Transnet
including, without Emitation all corporate identity eguipment Including
advertising matter, printing matter and the [ike.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVI y

Shouid the Service Provider fail or neglact to execute the work or te d lon of the Service, as
required by the terms of the Agresment or Work Order, Transg cel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected the Service, and, in such event,

blocks, labeis,

the provision of any remalning commitment shall remaln siject in AMESPects to these conditlons,

TERM AND TERMINATION

18.1 Notwithstanding the date of signatuy

a)

18.2 ay Wfminate the Agreement forthwith by notice in writing to the other Parly where
are® has committed a materlal Default and, where such Default Is capable of remedy,
rernedy such Default within 30 {thirty] days of recelving notice specifying the Default

iring its remedy.

er Party may terminate the Agreement forthwith by notice In writing to the other Party when
the other Party Is unable to pay Its debts as they faill due or commits any act or omisslon which
would be an act of Insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time), or If any action, application or proceeding Is made with regard to It for:
a) a voluntary arrangement or composition or reconstruction of its debts;
b) Its winding-ug or dissolution;
c) the appointment of a liquidator, trustee, receiver, adrministrative receiver or simlilar officer;

or

d) any similar action, applicaticn or proceeding in any jurisdiction to which it Is subject.

18.4 Transnet may terminate the Agreement 8t any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, "control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.
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18.5 Transnet may cancei any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' writien natice,

18.6 Notwithstanding this clause 18, either Party may cance! the Agreement without cause by glving 30
[thirty] days prior written notice thereof to the other Party.

19  CONSEQUENCE OF TERMINATION

19.1  Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any

U
right of action or remedy which shall have accrued or shall thereafter accrue t aher Party and all

provisions which are o survive the Agreement or impliedly do so shal n in force and In
effect.

19.2 On termination of the Agreement or a Work Order, the Service PriRgd | mediately dellver
up, and procure that its Personnel will Immediately defiver u et, all Deliverabies and

property belonging to Transnet [or, in the event of tg a Work Order, such as is

relevant to that Waork Order] which may be in the po bf, or under the control of the

Sepvice Provider, and certify to Transnet in writing tRat this has been done.

19.3 To the extent that any of the Deliveratile pro referred to In clause 19.2 above are [n
electronic form and contained on non-deta storage devices, the Service Provider wil provide
Transnet with unencrypted copies g @ n magnetic media and will irretrlevably destroy

and delete coples so held,
194 In the event that the AgreemWt Is tehminated by the Service Provider under clause 18.2 [Term

and Termination], or in even a Work Qrder is terminated by Transnet under clause 18.5

[Term and Termin Transnet will pay to the Service Provider all outstanding Fees
sis] refating to the work undertaken by the Service Provider up until
ermination. Transnet will also pay the costs of any goods and materfals ordered

er in relation to the such work for which the Service Pravider has pald or is
pay, in which case, on delivery of such goods or matetfals, the Service Provider

visions of clauses 0 [Definitions], 6 [Warranties], 12 [Intellectual Froperty Rights], 14
itation of Liabilty], 16 [Confidentiality], 18 [Consequence of Termination], 25 [Dispute
Resolution] and 29 [Governing Law] shiall survive termination or explry of the Agreement,

19.6 If elther Party [the Defaulting Party} commits a materlal breach of the Agreement and fails to
remedy such braach within 30 [thirty] Business Days of written notice thereof, the other Party
(herelnafter the Aggrieved Party], shali be entitled, in additlon to any other rights and remedles
that it may have In terms of the Agreement, to terminate the Agreement forthwith without any
Hiabitity and without prejudice to any claims which the Aggrleved Parly may have for damages
against the Defaulting Party.

19.7 Should:
a} the Service Provider effect or attempt to effect a compromise or composition with 1ts
creditors; or
h) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionaily or finally; or
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¢} either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generaily, or commit any act or omigslon
which would be an act of insolvency in terms of the Insalvency Act, 24 of 1936 [as may be
amended from time to time};

then the other Party shall be entitled, but not obliged, to terminate the Agreement on wiitten

notice, in which event such termination shall be without any liability and without prejudice to any

clalms which either Party may have for damages against the other. \

20  ASSIGNMENT \

Nelther Party may assign the benefit of the Agreement or any Interest hereunde t with the prior

written consent of the other, Further, In the event that Transnet wi 0 assign or novate the
Agreement to any third party, the Service Provider agrees that it shall @S y withhold or defay
reasonable legal costs Incurred by it as a direct resuit of such as prhovatlon,

its consent to such assignment or novation and that it shail only

21  FORCE MAJEURE

21,1 Neither Party shalt have any clalm against } her y arising from any failure or defay in the
performance of any obligation of eithar P nder the Agreement caused by an act of force
majeure such as acts of God, firg % strike, lockout, Industrial dispute, government
action, laws or regulations, riojy ter g

civil disturbance, defaults, delays or discontinuance
suppliers, or other circumstances or factors beyond the

performance gt ly extended.

21.2 Each Pa v@ reasonable steps by whatever lawful means that are avallable, to resume
full peor «eNfFsoon as practicatle and will seek agreement to modification of the relevant
p% Agreement in order to accommodate the new clrcumstances caused by the act of
or re. If a Party fails to agree to such modifications proposed by the other Party within

{nigety] days of the act of force majeure first eccurring, elther Parly may thereafter terminate
egreement with Immediate notice,

&LEQU LITY AND DIVERSITY
2.1 The Service Provider will not victimise, harass or discriminate against any employee of elther Party

to the Agreement or any applicant for employment with either Party to the Agreement due to thelr
gender, race, disability, age, religious belief, sexual orientation or part-time status, This provislon
applies, but is not limited to empioyment, upgrading, work environment, demation, transfer,
recrultment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22,2 Both Partles to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination jegisiation and any
amendments and re-enactments thereof.
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23

24

25

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the pravisions of the Agreement,
shaill not, In any manner, be construed to be a waiver of any of that Party's rights In that regard
and in terms of the Agreement.

23.2 Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
r

PARTIAL INVALIDITY \
If any provislon of the Agreement shall be held to be invalid, illegal or unenforcemaﬂ be required

to be modified, the validity, legality and enforceabllity of the remalning pr(lﬂ%ssh ot be affected

25.1 Should any dispute of whatsoever nature arise betwee ies concerning the Agreement,

thereby,

DISPUTE RESOLUTION (’a
the Parties shall try to resolve the dispute by neg@iation 10 [ten] Business Days of such
dispute arising.

25.2 If the dispute has not been resolved b egotiation, either of the Parties may refer the
dispute to AFSA and notify the o ccordingly, which proceedings shall be held In
Johannesburg.

25.3 Such dispute shall be flnally fesolved i accordance with the rules of AFSA by an arbitrator of
arbitrators appointed by @FSA.

254 This clause constitu
and neither of

evocable consent by the Partles to any proceedings in terms hereof,
<Ml be entitled to withdraw from the provisions of this clause or clalm

at any su dings

25,5 This clgus I erable from the rest of the Agreement and shall remain in effect even if the
gt is PPminated for any reason,

at It 15 not bound by this clause 23,

25. 25 shall not preclude elther Party from seeking urgent relief In & court of appropriate

on, where grounds for urgency exist.

RESSES FOR NOTICES

26,1 The Partles to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for glving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shalt be entitied to substitute such other
address or facsimile number, as may be, by written notice to the other,

a} Transnet
()  For legal notices: {e]
Fax No. [#]

Altention: Legal Department
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()  For commerclal notices: fol
Fax No. [*]
Attention: [#]
b) The Service Provider
0] For legaf notices: [*]

Fax No. [e] \\

Attention; [e]

(i)  For commercial notices: [*] V
Fax No. [#]
Altentig Q

26.2  Any notice shalt be addressed to a Party at its phygical add or deliverad by hand, or sent by
facsimile.

26.3  Any notice shall be deemed to have been

printout, providefthat s otice shall be confirmed by prepald registered post on the

ch fax, or, should no postal faclities be available on that date, on the

date of dispa

next B ,
27 WHOLE AND &R ENT

hy confirm that the Agreement constitutes the whole and only agreement

27.1 The PaNies
m with regard to the subject matter of the Agreement.

2 2 Pagties hereby conflrm that the Agreement replaces all other agreements which exist or may
haWlexisted in any form whatever between them, with regard to the subject matter dealt with In
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

g, hereto.
S

28  AMENDMENT AND CHANGE CONTROL

28.1  Any regulrement for an amendment or change to the Agreement or 10 a Work Order shall only be
valid If it is in writing, slgned by both Parties and added to the Agreement as an addendum
hereto.

28.2 In the event the Partles cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).
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29

S

S
%

GOVERNING LAW
The Agreement is exclusively governed by and construed In accordance with the laws of the Republic of
South Afrlca and Is subject to the jurlsdiction of the courts of the Republic of South Africa.

29,1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
indude references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event th e amendment,
extension or re-enactment of any statutory provision or introductlon of a\ new statutory
provision has a materiai impact on the obligations of either Party, th will negotiate in
good faith Lo agree such amendments to the Agreement as y be apWropriate In the
circurmstances, If, within a reasonable peried of time, the Service Vd Transnet cannot
reach agreement on the pature of the changes required or on n of Fees, Deliverables,
warranties, or other terms and conditicns, efther Party o Ngve the matter determined in
accordance with clause 25 [Dispute Resolution] above. @

COUNTERPARTS *
‘The Agreement may be signed In any number of' partsyall of which taken together shall constitute

cne and the same instrument. Either P nter into the Agreement by slgning any such

counterpart.
QooOOOooo

2
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