TRANGNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOCLTD \
Registration Number 1990/000900/30

[hereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RFQ}@C —DNR 14361

5 oo
FOR THE SUPPLY OF: PLY AND INSTALL SIGNAL POWER EQUIPMENT AND
ERIES AT BAYHEAD AND FYNLAND FOR A PERIOD OF

FO ERY TO: BAYHEAD & FYNLAND (DURBAN)
QUE ATE: 23 JUNE 2014
CLOSING DATE: 17 JULY 2014
CLOSING TIME: 10:00
SITE BRIEFING: 120 EEL ROAD, BAYHEAD (DURBAN)
DATE AND TIME: 08 JULY 2014 @ 10:00
VALIDITY: 31 OCTOBER 2014
NB: DOCUMENTS TO BE SUBMITTED IN DUPLICATES

PERSONAL PROTECTIVE EQUIPMENT (PPE) TO BE WORN BY THE
CONTRACTORS ON THE DAY OF THE SITE MEETING
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Secticn 2 of this RFQ are to be submitted as follows:

METHCD: Post or Courier

CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Council
Ground Floor Inyanda House 1
21 Wellington Road

Parktown
Johannesburg 2001 \\
Tender Box

\%

fating to any other quotation or

1 Responses to RFQ

G

Responses to this RFQ must not include documents or r

proposal. Any additional conditions must be embodied in an 3 gnying letter.

2 Broad-Based Black Economic Empowermen

Transnet fully endorses and supports thegsiag ent’s Broad-Based Black Economic Empowerment

@

same values. Transnet will accordiigly all®a “preference” toc companies who provide a B-BBEE

Programme and it would therefore prefer siness with local business enterprises who share these

Verification Certificate. All procugemen actions will be evaluated accordingly.

2.1 B-BBEE Scorecard an
the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

As prescribed 4l tggm
2000 and % ighs, Respondents are {0 note the following:
. SRS Wi

b

e evaluated on price which will be allocated 80 points and preference which will

lloca¥ed 20 points, dependent on the value of the Services

TIN80/20 preference point system applies where the acguisition of the Services will be less
than R1 000 000.00.

~ « If the 90/10 preference point system is stipulated and all Bids received exceed R2 000 G00.00,
the RFP will be cancelled

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAST; or

b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:

¢) Large Enterprises [i.e. annual turnover greater than R35 million]:

Respondent’s Signature Date & Company Stamp
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s  Rating tevel based on all seven elements of the B-BBEE scorecard

d} Qualifying Small Enterprises — QSE [i.e. annual turnover between RS million and R35 million]:
. Rating based on any four of the elements of the B-BBEE scorecard

e) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

» Automatic rating of B-BBEE Level 4 irrespective of race or ownership

» Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3 \
Sufficient evidence to qualify as an EME would be a certificate ( &‘1 may be in the form

of a letter) from an auditor or accounting officer or a certificat a Verification Agency
accredited by SANAS. The certificate must confirm \Wa y's turnover, black

ownership / black female ownership and B-BBEE stat

nel. [i.e. a detailed scorecard as
certificate in respect of EMEs].

Transnet will accordingly aflocate a maximu 0 [ten] points in accordance with the 90710

prenti® Procurement Policy Framework Act (PPPFA),
Act 5 of 2000 and its Regulations i cpondent’s final score based on an entity’s B-BBEE

N.B. Failure to submit a B-BBE iffpate, which is valid as at the Closing Date of this RFP, will
result in a score of zero b allocated for B-BBEE.

[Refer Section 4, Vagdo. ation Form, for Returnable Documents required]

3 Communicatio

a) Respo den%med that a response will be liable for disqualification should any attempt be
magl b ondent either directly or indirectly to canvass any officer(s) or employee of Transnet
iR I ct gf this RFQ between the closing date and the date of the award of the business.

%ndent may, however, before the closing date and time, direct any written enquiries relating
o to'the RFQ to the following Transnet employee:

Name: Ms Helen Sigcau Herman Sauerman
Ernail; Helen.Sigcau@ftransnet.net Herman,Sauerman@transnet.net
Tel: (031) 361 5839 (031) 361 5413 / 083 377 5922

RFQ documents may be obtained on or after Monday 23 June 2014 af the Reception, Tender Advice
Centre, Inyanda House 1, Ground Floor, 21 Wellington Road, Parktown, Johannesburg.

¢} Respondents may also, at any time after the closing date of the RFQ, communicate with the

Secretariat of the Freight Rail Acquisition Coundcil on any matter relating to its RFQ response:
Telephone 011 544 9486 Fax 011 774 9760

Email Prudence.Nkabinde@transnet.net

Respondent’s Signature Bate & Company Stamp
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4 Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 ELegal Compliance

The successful Respondent shall be in full and complete compliance with any a‘&ait applicable national

and local laws and regulations.

7 Changes to Quotations V
Changes by the Respondent to its submission will not be consider h®closing date and time.

8 Pricing

Ali prices must be quoted in South African Rand on a ffed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confir i Mot be considered.

10  Negaotiations

Transnet reserves the righty to \ndertake post-tender negotiations with selected Respondents or any

number of short-listed oINle

11 Binding Offer
Any Quotati@mf%h ursuant to this Request shall be deemed to be an offer. Any exceptions to this

stateme%
12 [ mer

sn@ is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt

early and specifically indicated.

& ol Quotation in response to it. Please note that Transnet reserves the right to:
«  modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;
. reject any Quotation which does not conform to instructions and specifications which are detafled
herein;
»  disqualify Quotations submitted after the stated submission deadline;
. not necessarily accept the lowest priced Quotation;
. reject all Quotations, if it so decides;
»  place an order in connection with this Quotation at any time after the RFQ’s closing date;
. award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;
. split the award of the order/s between more than one Supplier/Service Provider; or

. make no award at all.

Respondent’s Signature Date & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious breach of law during the preceding 5 [five] years, induding but not limited to breaches of the
Competition Act 89 of 1998. Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that Jwe
have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose: \\

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet eserves the right to exclude any Respondent
from the bidding process, should that person o have been found guilty of a serious breach of law,

tribunal or regulatory obligation.

13  EVALUATION CRITERIA

14  TRANSNET WILL UTILIS OLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING A SU ERVICE PROVIDER, IF SO REQUIRED:
+  Administrativgr siyeness - Completeness of response and returnable documents

. Substantivyre

nsi¥eness ~ Prequalification criteria, if any, must be met
atfon based on 90/10 preference point system:
cing and price basis [firm] - whilst not the sole factor for consideration, competitive pricing
overall level of unconditional discounts® will be critical

Transnet will utilise the following formula in its evaluation of Price:

s LPr-Prie
~ Ps =90 (1 -=22)
o P
Where:
Ps = Score for the Bid under consideration

Pt = Price of Bid under consideration
Price of lowest acceptable Bid

Pmin

- B-BBEE status of company

1 Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
eftected.

Respondent’s Signature Date & Company Stamp
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15

16

17

18

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution
in accordance with the table below; [Delete column that is not applicable]

B-BBEE Status Level Number of points

of Contributor (90/10 system)

1 10

2 9

3 8

4 6

5 5

6 3

7 2

8 1 \\
Non-compliant 0

contributor

Validity Period V

Transnet desires a validity period of 90 days from the closing @ tMs RFQ.
This RFQ is valid until

Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

Company Registrati

Registration num %ﬂy J/C.C.
Registered q y / C.C.
Disclos@Gregf PriCes Quoted

ust indicate here whether Transnet may disclose their quoted prices and conditions to

despondents:

YES NO

Returnable Pocuments

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables
below.

a) Respondents are required to submit with their Quotations the mandatory Returnable

Daocuments, as detailed below.

Failure to provide all these Refurnable Documents will result in a Respondents
disqualification. Respondents are therefore urged to ensure that all these Documents

are returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or NoJ in the table below:

Returnable] M_ﬁnda_téify_ pdcumehfs_

Submitted -
[Yes or No]-

SECTION 1 : Notice to Bidders

Valid B-BBBE Verification Certificate[RSA large Enterprises and QSEs] Note: failure to
provide a valid B-BBEE Verification Certificate at the closing date and time
of the tender will result in an automatic score of zero being allocated for
B-BBEE scorecard

- Valid B-BBBE Certificate from auditor, accounting officer or SANAS accrediged
Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing date any{l time
of the tender will result in an automatic score of zero being a for
B-BBEE scorecard

Valid Letter of Good Standing - from the department of Labour

Safety Plan/file

Experience/List of Similar Projects

Certificate of Qualification

Valid Tax Clearance Certificate

SECTION 2: QUOTATION FORM

b) In addition to the reguirements g
with their Quotations the follo

Failure fto provide al\ these

: @ a) above, Respeondents are further required to submit
al Returnable Documents as detailed below.

eturnable/Mandatory Documents may result in a

Respondent’s disgu ion. Respondents are therefore urged to ensure that all these
documents argfre with their Quotations.
All Sectio in d in the footer of each page, must be signed, stamped and dated by the

Respogglent\Plea®e confirm submission of these essential Returnable Documents by so indicating

[Yg€ orglo he table below:

Returnable Dacuments

.. Submitted
[Yes or No]

tandard Terms and Conditions of Contract for the Supply of Goods or Services to

= A signed letter from Respondent’s auditor or accountant confirming most recent annual
turnover figures

SECTION 5: Certificate of Attendance

Respondent’s Signature

Date & Company Stamp
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Section 2
QUOTATION FORM

I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

» the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [Section 3
hereof]; and

» any other standard or speciaf conditions mentioned and/or embodied in this Reﬂ‘est for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform this Quotation [and, if
any, its covering letter and any subsequent exchange of corres Wtogether with Transnet’s
acceptance thereof shall constitute a binding contract between Tr efus.

I/We further agree that if, after I/we have been notified of t % ptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery IQad-time quoted, Transnet may, without prejudice
to any other legal remedy which it may have, e order and recover from me/fus any expenses
incurred by Transnet in calling for Quotation nd/or having to accept any less favourable offer.

Schedule
I/We quote as foliows for the goods ped, on a “delivered nominated destination” basis, excluding
VAT:

vely Lead-Time from date of purchase order: [days/weeks]

S ndes to Pricing:

a)  All Prices must be quoted in South African Rand, exclusive of VAT

b)~ “To facilitate fike-for-like compatison bidders must submit pricing strictly in accordance with this price
schedule and not:utilise a different format. Deviation from this pricing schedule ‘could resuit in‘a bid
being disqualified.

€} Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s} in the final evaluation stage if offered on an unconditional basis.

Respondent's Signature Date & Company Stamp
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BBG1027 Version 1

TRANSNET

freight roil

A Division of Transnet SOC Limited

TECHNOLOGY MANAGEMENT \\

SPECIFICATION V

VALVE REGULATED LEAD ACID BA S FORUSE IN
SIGNAL INSTALLAT

R
¢

Author: Chief

%echnician P Doorewaard /
£y

Rai
Approved: enjor ineer
RA Langley
ogy Management i
Authorisegs cipal Engineer
J kannemeyer
- 9Technology Management

S

Date: September 2013

Circulation Restricted To:
Transnet and Relevant Third Parties

® This document as a whole Is protecied by copyright. The information herein is the sole properly of Transnet SOC Lid. it may not be used,
disclosed or reproduced in part or in whole in any manner whatsoever, except with the writlen penmission of and In & manner pernitted by the
proprietors.
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1.1

1.2

1.3

3.1

3.2
33
3.4
35
3.6
37
38

4.1
4.2

5.1

5.2

5.3

54

6.1

SCOPE

Identification.
12V Valve regulated lead acid (AGM) front terminal 10 year + design life batteries.

~

ltem overview.
The valve regulated lead acid (VRLA) batteries are required to provide standby power to Signal
relay rooms for a minimum of 10 hours. Size of battery shall be specified by Transnet Freight
Rail.
Document overview.
The VRLA batteries within Transnet Freight Rail (Train Authorisation Sﬁems) shall comply
with the requirements as set out in this document. This document m refore be used for
item purchasing and approval.
REQUIREMENTS
The requirements as set out below must be complied with. It Wd that a statement be
issued stating compliance per clause as well as the actu ed technical data of the
equipment offered. Failure to submit a statement of copmiiaNge shall automatically disqualify
the tenderer.
Offers which include deviations of a minor nature fro rms of this specification will be
considered at the discretion of Transnet Freight Ra:!('!'rain uthorisation systems).
BATTERY FEATURES Q
The battery shall be of the Absorbe s Wat (AGM) type technology for efficient gas
recombination and freedom from eI ; pintenance or water adding.
der fioat conditions at a constant 25 deg. Celsius
The battery must be smtabl foNong dlscharge periods, typically 10 hours and recharge of C/8.
recognised certification.
rated flame retardant casing.
e registered to 1SO9001 and 1SO14001.
t with SANS 60896.
ntation including detailed Material safety data sheet shall be submitted
cord regular test measurements shall be provided
ELWERY PREPARATION
Batteries shall undergo a refresher charge upon arrival at the premises of the distributor.
Thereafter the batteries shall be discharged to 1.8vpe over a peried of 2 - 3 hours to eliminate
any potential bad battery. Regular voliage measurements per block shall be taken when
discharging.
Batteries shall be recharged at 10% of AH rating at voltage 2.4vpc. The batteries shall be
connected in paraliel (Battery string of 32 blocks may be split into 2 x 16 blocks) to ensure
proper equalisation.
Pallets shall be marked to ensure that battery strings as charged are not mixed.
Transnet Freight Rail reserves the right to witness the preparation process.
Warranty
Transnet Freight Rail requires a 3 year warranty period against faulty workmanship.

END OF SPECIFICATION

Page 2 of 2




TRANSNET
freight rail

A Division of Transnet Limited

RAIL NETWORK
TECHNICAL
TRAIN AUTHORISATION SYSTENS

SPECIFICATION s\/

SUPPLY AND INSTALL SIG OWER EQUIPMENT AT
BAYHEAD FYNLANDS

Author: higf Engineering
chnician
Q Infrastructure Technical P. Doorewaard

\\ (Train Authorisation
Systems)

Date: April 2014
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2.1

2.2
2.3

2.4

3.1

3.2

3.2

3.3

3.3

3.4

3.5

SCOPE

The scope of work required by Durban depot (Signals) is for the installation of new power
equipment and removal of obsolete equipment at Bayhead and Fynlands.

SPECIFICATIONS AND STANDARDS

The TFR Project Supervisor or his appointed deputy will oversee all the work to ensure
compliance to specifications and standards.

The TFR Project Supervisor shall be responsible to check and set all current and voltage limits.
BBG1027 - Valve regulated Lead Acid batteries for use in Signal insta‘&ions.

BBG1023, BBG1499, BBG1500, BBG1501, BBG1502 — Battery

REQUIREMENTS V

The Contractor shall have previous experience wit @ nstallation and removal of standby
batteries and UPS's in Signal relay rooms. A st ofNmsfects where the tenderer have been

contracted to do similar work must be submitt

The contractor shall have the required ce tion for the installation, removal and disposal of
lead acid batteries. Certification of qua iONs as described in clause 6 of this document must

be submitted.
The contractor shall ensure that Qyttery OEM does, and supplies, battery discharge and
parallel equalising test sheets.

The tenderer shall subppi
to submit the statem co

e by clause statement of compliance of this document. Failure
liance will result in disqualification.

The obsolete leadjac tteries to be removed shall be disposed of as per environmental law.

Certificate of, | K approved facility must be submitted upon request.
All pers hgit have the required safety clothing for the type of work to be done.
T Qtor and his personnel shall atiend an induction training session and be in possession

o te access certificate issued by the depot engineer before any work may start. The
“MistallMon team shall have the certificates with them at all times when on site.

INSTALLATION

Bayhead

Remove existing 200 A/H VRLA batteries (2 x set of 35)

Remove existing wall mounted steel enclosure with battery disconnect system.

Disconnect existing Powerware 9315 UPS from power distribution cubicle

Instalt MP30125 UPS and connect to power distribution cubicle. UPS is to be supplied complete
with input/output Phoenix lightning projection modules and to include DC start up functionality.
Install NSB170FT “RED" VRLA batteries (4 x set of 32). Batteries may be double stacked but
must allow adequate space for maintenance and individual cell replacement.

Install 2 x 160A fused isolator for battery disconnect. (Motor type fuse and neutral link)

Page 2 of 4



4.2

4.2.1
42.2
423
42.4
4.3

5.0

5.1

5.2

5.3

Fynlands
Remove existing 120 A/H VRLA batteries (1 x set of 32)
Install NSB170FT “RED"batteries (1 x set of 32) and new stands.

Install 100A fused isolator for battery disconnect. (Transnet to supply)
Remove and disposal of existing rotary inverters (6 off, + 200Kg each)

The installation must be completed within 12 weeks from date of order. This excludes national
holidays and shutdown periods.

SAFETY REQUIREMENTS

The contractor shall have a safety file in place which will be scrutin“d by the Depot's Safety
Office, prior to the site access certificate being provided. The safety fe'is to cover the following:

Appointment letters V
Crane operator

Risk assessor

Supervisor O

First aider

incident investigation *

Inspection reports

Vehicle inspection sheets O
Vehicle registration <

Certification and training

Crane operator

Dangerous goods an arawon
Basic rigging

First aid

Commissioni

Page 3 of 4



6.0

MATERIAL AND SERVICES REQUIRED

DESCRIPTION QTyY PRICE

1. NSB170FT “RED" 12V VRLA BATTERIES (SET OF 32) WITH 5
COPPER INTERCELL CONNECTORS (TRANSNET
APPROVED)

2. STEEL STANDS WITH ADJUSTABLE FEET (TRANSNET 5
APPROVED) TO SUITE LAYOUT REQUIREMENTS.

3. MP3000 125 KVA UPS 400v/400V WITH CONFORMAL 1
COATING (TRANSNET SPECIFICATION)

4. SET OF MP30125 CONTROL, DRIVE, AND STATIC SWITCH 2
CARDS, IGBT's, SCR's, FUSES

5. CABLE PERMOPOWER (SUFFICIENT) ‘

to each pair of battery banks.
Fyrlands - Minimum of 25mm?(red & black) from isolator tathe

Bayhead — minimum 35mm?(red & black) cables from isolator !\

battery bank.
6. ALLOWANCE FOR LUGS, HEAT SHRINK ETC 1
7. LABOUR 1
8. TRANSPORT 1
9. ACCOMMODATION \ 1

S
é\/
X

Page 4 of 4
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Suppiier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition(s) unacceptable, it should indicate which condition(s) is/are unacceptable and
offer an alternative(s). A Quotation submitted by a Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet’s Lega!
Counsel, prior to consideration for an award of business.

1  SOLE AGREEMENT \
Unless otherwise agreed in writing, these terms [Terms and each Term)] and Tr§nsnet’s purchase order(s)
{Order or Orders] represent the only conditions upon which Transnet SO [Transnet] procures
goods or services specified in the Order [collectively, the Products] fi pegson to whom the Order is
addressed [the Supplier/Service Provider]. Transnet does no ny other conditions which the

Supplier/Service Provider may specify, unless otherwise agreg %
any inconsistency between these Terms and any Order, these

20 CONFORMITY WITH ORDER
Products/Services shail conform strictly with . The Supplier/Service Provider shall not vary the

quantities specified and/or the specificatid

nsnet in writing. In the event of

all take precedence.

consent of Transnet. The Supplier/SengCe Prifigef warrants that the Products/Services shall be fit for their
purpose and of satisfactory quali

21 DELIVERY AND TITLE

21.1 The delivery dategfang a sses are those in the Order. Time shall be of the essence in respect of

the Supplie % vider's obligations under the Order.
21.2 The Supm§ ic® Provider will not be excused for delay in delivery or performance except due to

Cir
ifi

nceS¥outside its control and then only subject to the Supplier/Service Provider having
nsnet in writing on becoming aware of such circumstances. Transnet may terminate an

, I whole or in part, without incurring any liability to the Supplier/Service Provider if such a
\\ delay becomes, in Transnet's ahsolute opinion, significant.

22 PRICE AND PAYMENT
22,1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end statement from the Supplier/Service Provider. Tax Invoices plus supporting
documentation shall be posted to the address shown in the Order,

22.2 Payment of the Supplier's/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty} days from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing. Transnet shall arrange for payment of such Tax Invoices and any pre-authorised
additional expenses incurred, provided that the authorised expenses are supported by acceptable
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documentary proof of expenditure incurred {where this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-
off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in refation to Products/Services or any written material provided to Transnet relating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited to any patent,
registered design, design right, trade mark, copyright or service mark on any application thereof, the
Supplier/Service Provider hereby indemnifies Transnhet against and hold it harmie kam any and all losses,
liabilities, costs, claims, damages and expenses [including any legal fees] arisindidirectly or indirectly from
such allegation or claim provided that this indemnity shall not apply where th egation or claim arises

solely as a result of the Supplier/Service Provider following a design ol s ggiginated and furnished by

Transnet. The Supplier/Service Provider shall either
a) procure for Transnet the right to continue using the infii cts; or
b} modify or replace the Products/Services so that thel§ become non-infringing,

provided that in both cases the Products/Servic con®nue to meet Transnet’s requirements and any

specifications stiputated in the Order. Should

ption be possible, the Supplier/Service Provider may
remove, with Transnet’s prior written h Products/Services and will pay to Transnet a sum

equivalent to the purchase price. If Wansnet Fetuses to give such consent, the Supplier/Service Provider

shall have no liability in res 0 continued use of the infringing Products/Services after
Supplier's/Service Provider's p itten request to remove the same.

24 PROPRIETARY INF 10
All information wiciRIraNgflet has divulged or may divulge to the Supplier/Service Provider and any
information indhto Iansnet’s business which may have come into the Supplier's/Service Provider's
possessi st Cdtrying out an Order, and the existence of the Order, shall be treated hy the
Sup e rovider as confidential information and shall not, without Transnet’s prior written

sclosed to any third party, or be used or copied for any purposes other than to perform the

- . This clause does not apply to information which is public knowledge or available from other sources

othefthan by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all

materials issued pursuant to the Order and, pending this, shall protect Transnet’s rights in any such
materials. Such confidential information shall at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether
registered or not] or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 fransnet may cancel an Order in whole or in part at any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is a change in control of the Supplier/Service
Provider or the Supplier/Service Provider commits any serious breach or any repeated or continued
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material breach of its obligations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself into disrepute, on written notice to the Supplier/Service Provider when such
work on the Order shall stop.

26.2  Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not otherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and
final satisfaction of any claims arising out of such termination and upon such payment the
Supplier/Service Provider shall deliver to Transnet afl work, including any materials, completed or in
progress. The sum payable to the Supplier/Service Provider under this clauge wilt not in any event
exceed the total amount that would have been payable to the Supplier/Seryi ‘rovider had the Order

not been terminated.

26.3  In the event of termination the Supplier/Service Provider mu bmit all*claims within 2 [two]
months of termination after which time claims will only be m t snet considers exceptional

circumstances.

26.4  If the Products are not provided in accordance with an \% e Order shall be deemed terminated
and the Supplier/Service Provider shall compensale Transnet for any costs incurred in obtaining
substitute Products or any damage caused d t ilure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shall be e acts, omissions and defaults of its personnel or agents
who, for the purposes of the OrderQghall e treated as if they are the Supplier's/Service Provider's
employees. The Supplier/Sepvicq Provider shall ensure that any such personnel or agents, whilst on
Transnet’s premises, shall gom Transnet's health and safety, security and system security rules and
procedures as and whgfe rggui

28 INSOLVENCY

e Provider shall have a receiver, manager, administrator, liquidator or like person

allyor any part of its assets or if the Supplier/Service Provider compounds with its creditors

29 ASSIGNMENT

The Supplier/Service Provider shall not assign its obligations under an Order without Transnet's prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on
acknowledgement of receipt by the recipient.
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31 LAW

Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet’s right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive relief. If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain
an agent for service of process in South Africa and shall give Transnet the name a\&address of such agent
as such may be amended, in writing, from time to time.

32 GENERAL \(
Completion or termination of an Order shall be without prejudice rh herein which by its nature
but not limited to clauses 23, 24,

would be deemed to continue after completion or terminatio
Error! Reference source not found., 25 and Error!l Ref source not found.. Headings are
included herein for convenience only. If any Term hereill be held iflegal or unenforceable, the validity or
enforceability of the remaining Terms shall not b edNo failure or delay by Transnet to enforce any

rights under these Terms will aperate as a wai eof by Transnet. All rights and remedies available to

either party under these Terms shall be i 0, not to the exclusion of, rights otherwise available at

law,

33 COUNTERPARTS
These Terms and conditi

signed in any number of counterparts, alf of which taken together

shall constitute one a

such counteerx
S

instrument. Any party may enter into this agreement by signing any
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with ali the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief hased on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20

'\

SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE V
NAME:

DESIGNATION: Q

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact pe@gnN Flease complete]

Website

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to
TIP-OFFS ANONYMOUS : 0800 003 056
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Transnet Reguest for Quotation No CRAC — DNR 14361 Page 14 of 16

Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/ Dlrectors/Members {where

applicable] \
Certified copy of Certificate of Incorporation, CM29 / CM9 [name&e]

Certified copy of Share Certificates [CK1/CK2 if CC]

A letter on the company’s letterhead confirm physical tal addresses
Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certifica

CertiTicate [if applicable]

Certified copy of valid Company Regist @
A signed letter from your auditor g @

figures <

e N &onoh W

ant confirming most recent annual turnover

i

- Comp name

stration Number or ID Number if a Sole Propnetor Sha o s :
T number [if. reglstereci] :Efnj‘-. e - e el Rl
~Company telephone num_b_er_ S
‘| -compa'_n)'_/_ qu‘nqm_b_'er' :
' Compar'ly"'e'm'aii addfeés
Company websete address'

- '.Branch & Branch code

Bank name

Account hotder .

. P_oéta! ._éddress_

Physical Address : :
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Code : "

Contact person .
. Designation o

Te!ephone : i

S Email

__________ R5-35m Efns

- Annuat turnoyér_.range_[lést financial year} >RIm

: Products. - Services <. Both

EE Both =i
VL
- Prvate
D_oes ydur compan'y have a Tax Direbtive or IRP30 Certificate W '_::-: ‘No

Main product or services [e.qg. Statiohery/Consu!tin

. Does your company provide . -

Area of delivery - Natlonal Provinciat

Is your compan_y_a_' pu'blic .c:)r' brivate entity . Pu

Complete B-BBEE Ownership Detalls:

. %Black . % Black wor
ownership = ' own
Does your company have a B~B_BE' P e " “Yes : : ‘No N

" What is your B-BBEE statyg o/ Unknown]

~How ‘many personnel does the on “Permanent ©Unil. Parttime U

If you are an existing Vendor with et please complete the following.

© - . Transnet contace

Co

Transng iNg Division :::

1gn for and on behalf of Company / Organisation:

~-. Designation -

© . Signature” S Date

Respondent’s Signature Date & Company Stamp
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

It is hereby certified that - \\

Representative(s) Of .
(name of company)

attended the information briefing session in r the proposed Service to be rendered in terms

of thisRFQon ..o, 2014,

Respondent’s Signature Date & Cormpany Stamp
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DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clauise, except where The context clearly requires otherwlse:

1.1 Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5  RFP shall mean Request for Proposal; \\

1.6  RFQ shall mean Reguest for Quotation;

1.7  RFXshall mean RFP or RFQ, as the case may be;

1.8  Services shall mean the services required by Transhet as sp MDocument;

1.9  Service Provider shall mean the successful Responden

1.10 Tax Invoice shall mean the document as requiredsby 5@0 of the Value-Added Tax Aét, 89 of
1991, as may be amended from time to time;

Dwne®Company; and

1.11 Transnet shafl mean Transnet SOC Ltd, a § ‘@
1.12 VAT shall mean Value-Added Tax In @ )
amended from time to time.

2 GENERAL

he Value-Added Tax Act, 89 of 1991, as may be

‘All Bid Documents and subsggu tracts and orders shall be subject to the following general conditions
as laid down by Transnejglindgar be strictly adhered to by any Respondent to this RFX.

3 SUBMISSION OF NID MENTS

31 ABI I hereinafter include reference to an RFP o RFQ; shaltbesubmitted-to-Transnet-no————
closing date and time specified in accordance with the directions issued in the Bid

. Late Bids will not be considered.
idMshall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

~ ocuments with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this

condition may result in the rejection of a Bid.
4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof,
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4.3 Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-
referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting their

6.1  Respondents must hold their Bid valid for acceptance by Transnet gt any tin® within the requested
validity period after the closing date of the RFX. '

Bid will be considered.

VALIDITY PERIOD

6.2  Respendents may be requested to extend their validity pp w2 specified additional period. In

such instances, Respondents will not be allowed to chan aspect of their Bid, unless they are

able to demonstrate that the proposed change(s) § as a Wwect and unavoidable consequence of

Transnet's extension of the validity period.

SITE VISIT / BRIEFING SESSION 2
Respondents may be requested to aften Q sit where it is considered necessary to view the site

prior to the preparation of Bids, or (i) an\gFX bglefing session when Transnet deems it necessary to provide
Respondents with additional inforn®tion relevant to the compilation of their Bids. When such visits or
sessions are indicated as cgmp in the Bid Document, Respondents are obliged to attend these
meetings as failure to do g will r in their disqualification.

CLARIFICATION BRFO E CLOSING DATE '
Should clarifiglion quired on any aspect-of the RFX before the closing date, the Respondent must

direct sue s tgthe contact person identified in the Bid Document.

8 - C ATION AFTER THE CLOSING DATE
@er closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

10

the Secretary of the relevant Acquisition Coundil.

UNAUTHORISED -COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authorlty
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised
communication has occurred, could be disqualified.
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11 RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid, Failure to
submit mandatory returnable schedules / documents will result in disqualification. Fallure to submit other

schedules / documents may result in disqualification.

12 DEFAULTS BY RESPONDENTS

12,1 If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when called upon to do so within such period as Transnet may

....... \‘ e

__specify; or

'b) accept an order in terms of the Bid;

c) furnish satisfactory security when called upon to do so for the fulfilmeéMgof the contract; or

d) comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to an remedy which it may have,

proceed to accept any other Bid or, If it is necessary to or Bids afresh, and may recover

from the defaulting Respondent any additional expegse in
or in accepting a less favourable offer.
12.2  If any Respondent, who has submitted a Bi or concluded a contract with Transnet [hereinafter

referred to as the Service Provider] “ h@capacity .of agent or subcontractor who has been
associated with such Bid or contra@
e

a) has withdrawn such Bid aft vertised date and hour for the receipt of Bids; or

L) has, after having Lified of the acceptance of its Bid, failed or refused to sign a contract

when called in terms of any condition forming part of the Bid Documents; or

c) contract resulting from such Bid in an unsatisfactory'manner or has
itioh of such contracty oF
d) d, promised or given a bribe in relation to the obtalning or the execution of such

% acted in a fraudulent or improper manner or in bad faith towards Transnet or any
a government department or towards any public body, company or person; or

as made any misleading or incorrect statement either
~ has mad lead ct statement eith

0] in the affidavit or certificate referred to in cdause 18 [fAotice fto Unsuccessful
Respondents] or

(in in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in gocd faith honestly believing it to be correct; and

. before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated.against Transnet in bad faith;
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i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 {five] years;

i has been included as a company or person prohibited from doing: business with the public
sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
{including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process. '

i3

12.3  Any person or enterprise or company against whom a decislon to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose der'{\n shall be final,

12.4 Any disqualification [Blacklisting] imposed upon any person or enterprige or company, may also
apply to any other enterprise under the same or different names of disquall persans or enterprise
or company [or associates thereof] and may also be applied to a W employee of the person
or enterprise or company cencerned.

CURRENCY O

All monetary amounts referred to in a Bid response m in Rand, the currency of the Republic of South
Africa [ZAR], save to the extent specifically permi he

PRICES SUBJECT TO CONFIRMATION

14.1 Prices which are quoted subject tf confir n will not be considered.

14.2  Firm prices quoted for the dfyation y resulting order and/or contract wil receive precedence over

prices which are subject ation if this is in Transnet's best interests.

15

ALTERATIONS MAD E RESPONDENT TO BID PRICES

All alterations made\gy pondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by d irfforrect figures and words where required and by Inserting the correct figures and
words agai % items concerned. Al such alterations must be initialled by the person who sligns the Bid

Docu re to observe this requirement may result in the particular item(s) concerned being

the matter of the award of the business.

N,
16 NEXCHANGE AND REMITTANCE

16,1 The Respondent should note that where the whole or a portion of the contract or order value Is to be

" remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment

overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration fo obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect, itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made o or on behalf of Respondents.

16,5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right fo request a pro-forma invoice/tax invoice in order 1o ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

17  ACCEPTANCE OF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid.

17.2  Transnet reserves the right to accept any Bid in whole or in part.

and any contractual terms and/or any schedule of “Special Condi r gtherwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Transnet ps ge or emall of the acceptance of

its Bid, the acknowledgement of receipt transmittgd shalfas egarded as proof of delivery to the

17.37Upon thé‘a'ctébta'ntE‘of"a'Bid'by*T'ransnet,—therpartteﬁhalH:}ebeunglb?m‘e ;

Respondent.

18 NOTICE TO UNSUCCESSFUL RESPONDEN]® Q

Unsuccessful Respondents shall be advi i b that their Bids have not been accepted as soon as
possible after the closing date of the Bid\On awgyrd of business fo the successful Respondent all unsuccessfist
Respondents shall be informed of tRg namear the successful Respondent and of the reason as to why their
Bids have not been successfyl. |

19  TERMS AND COND OF,CONTRACT

19,1 The Service Qro hall adhere to the Terms and Conditions of Contract issued with the Bid
ther with any schedule of “Special Conditions” or otherwise which form part of the

18, e Respondent find any conditions unacceptable, it should indicate which conditions are
-~ na¥eeptable and offer amendments/ alternatives by written submission on its company letterhead.
~ ny such submission shall be subject to review by Transnet’s Legal Counsel who shall determine

whether the proposed amendments/ alternative(s} are acceptable or otherwise, as the case may be.

20 CONTRACT DOCUMENTS

_ 20.1 The contract documents will comprise'these General Bid Conditions, the Terms-and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents. ~ =~
50.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon recelpt by the Respondent of Transnet’s letter of award [ intent,

subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3  Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned

documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall
constitute a hinding contract untif the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South. Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its 8id the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act
on its behalf in all matters relating to the contract,

IDENTIFICATION \‘

If the Respondent is a company, the full names of the directors shall be state Bid. If the Respondent
Is a close corporation, the full names of the members shall be stated w the Respondent is a

partnership or an individual trading under a trade name, the full na ners or of such individual,

as the case may be, shall be furnished. O

CONTRACTUAL SECURITIES

23.1 The successful Respondent, when called up o, shall provide security to the satisfaction of
Transnet for the due fulfiiment of a contr order. Such security shall be in the form of an

carrying on business in South Afri

advanced payment guarantee [APG] 2 % ormance bond [Performance Bond], as the case
may be, to be furnished by an aErov hag, building society, insurance or guarantee corporation

23.2 The security may be app§ whole or part at the discretion of Transnet to make good any loss or
damage which Tran imr In consequence of a breach of the contract or any part thereof.

23.3  Such security, i 2d, shall be an amount which will be stipulated in the Bid Documents.

234 The succes: R ent shall be required to submit to Transnet or Transnet’s designated official
the sp urity document(s) within 30 [thirty] Days from the date of signature of the contract.
Failul retyrn the securities within the prescribed time shall, save where prior extension has been

iHe Transnet without notice to the Service Provider to cancel the contract with immediate

\%.5 dditionaf costs incurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Tax Invoice.
25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the
Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT
26.1 Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s} shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on

'\

will be applicable to its

alternative methods of payment and/or financing proposals,

C) The Respondent is required to give full particulars of the terms th
alternative offer(s) and the financial merits thereof will be ated and taken into

consideration when the Bid is adjudicated.

-d) Thé Respondent must, therefore, in the first instance,
26.1a) above. Failure to comply with clause 26. @

y in accordance with clause
ay preclude a Bid from further
consideration.

NOTE: The successful Respondent fthe Sewi%der], where applicable, shall be required to
furnish a guarantee covering any advancents, as set out in clause 23 above [Contractual

Securitfes],
26,2 Conditional Discount

Respondents offering prices whichge syBject to a conditional discount applicable for payment within

a specific period are to ngte Wgat the conditional period will be calculated from the date of receipt by

Transnet of the Sery s month-end statement reflecting the relevant Tax Invoice(s) for
he conditions of the order or contract have been fulfilled and the Tax
spects in terms of the contract or order. Incomplete and/or incorrect Tax

ol ond the conditional discount peried wilt be recalculated from the date of

receiglof ghe ect documentation.

27 DELX IREMENTS

{ ert®d Contracts
&

will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

27.2 Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

27.3 Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it Is Unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “Total or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1 Specifications

28.2

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an -officlal amendment to the Bid Documents, it is required to tender for the Services
strictly in accordance with the spécifications supplied by Transnet.

Copyright \
Copyright in plans, drawings, diagrarhs, specifications and documents o\npiled by the Service

Provider for the purpose of contract work shall be governed by the Intefie Property Rights section
in the Terms and Conditions of Contract,

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

29.3

29.4

- representative ‘or agent has beend

Bids submitted by foreign principals may be forwarded @ by the principals or by its South
African representative or agent to the Sceretary of e Acquisition Council or to a designated official

of Transnet according to whichever officer is ified W the Bid Documents.

In the case of a representative or age

2

@

submit such authorisation by the fpresent®®Ve or agent shall disquaiify the Bid.

n proof must be submitted to the effect that such

ed to-act inthat capacity by the principal. Failure to -

When legally authorised to fAgpare S submit Bids on behalf of their principals not domiciled in the

Republic of South Africa, entatives or agents must compile the Bids in the names of such

principals and sign gfem half of the lat{er,

South African ybreMatatfes or agents of a successful foreign Respondent must when so required

enter into a fogna ract In the name of thelr principals and must sign such contract on behalf of
the lagfr, such case a legal Power of Attorney from their principals must be furnished to
T y the South African representative or agents authorising them to enter into and sign such

Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic} of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be sighed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domicilium citandi et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment Is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South

African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b} funds are to be transferred to the credit of its South African agent or representative, in which
case the name and branch of such bank shali be furnished. '

30  CONFLICT WITH BID DOCUMENT \
Should a conflict arise between these General Bid Conditions and the Bid Docum sissued, the conditions

stated in the Bid Document shall prevail. ‘

000000000000
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the‘ associated Bid Documents, exclusively govern the provision of Services

s Al meeDrenid ot T
oy the-Service-Providerto-Transnet:

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words thrases shall have the

meaning assigned thereto in this clause, excapt where the context clearly requifgs therwise:
2.1  AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its associated s Wd/or annexures and/far
' e

appendices, including the Work Order(s), specification rvices and such special

conditions as shall apply to the Agreement, together % neral Tender Conditions and any
additional provisions in the associated bid documgents tagggg¥d by the Service Provider [as agreed
in writing between the Parties], which colled%d exclusively govern the provision of Services
by the Service Provider to Transnet; '

2.3  Background Intellectual Propegly ~Maall Intellectual Property introduced and required by
either Party to give effect to t s under the Agreement owned in whole or in part by
2
rwi

or licensed to either Party or liates prior to the Commencement Date or developed after

the Commencement Date\gthe pursuant to the Agreement;

24 Business Day(s days to Fridays between 07:30 and 16:00, excluding public holidays

25 Commenfgce te means [ ®], notwithstanding the signature date of the Agreement;

26 Co formation means any information or other data, whether in written, oral,

, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
ans, formulae, patents, or inventor’s certificates, which a Party discioses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known {0 a Party, and

which Is not In the pubiic domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disciosing Party or any other

person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities,

Page 3 of 26



2.7

2.8

2.10

2.11

2.12

g

h)

n

information relating to the past, present and future research and development of the
disclosing Party;

information_relating to the business activities, business relationships, products, services,

customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

information contained in the software and associated material and documentation
belonging to the disclosing Party;

technical and scientiﬁc information, Know-How and tréde secrets of a disclosing Party
including inventions, applications and processes;

Copyright works; \\

commercial, financial and marketing information;

data concerning architecture, demonstrations, tools an hniques, processes, machinery
and equipment of the disclosing Party;

plans, designs, concepts, drawings, fun d technical requirements -and
specifications of the disclosing Party;

information concerning faults or defegts if\goods, equipment, hardware or software or the
incidence of such faults or defe

information concerning the ees and / or costs of the disclosing Party or its
authorised Subcontracigee, methods, practices or service performance levels
actually achieved; '

ns any breach of the obligations of either Party [including but not limited to

al breach or breach of a fundamental term] or any Default, act, omission, negligence or
ent of either Party, its employees, agents or Subcontractors in connection with or in

Mation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,

written, prepared, assembled, Integrated, modified or provided by the Service Provider in relation

fo the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an Independently created industrial design including designs dictated

essentially by technical or functional considerations as well as topographies of integrated circuits

and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by

Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended

by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant fo the Agreement;
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213

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.25
2.26

2.27

Intellectual Pro;ierty means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or simifar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means ali Confidential Information of whatever nature relating to the Inteflectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;
Parties mean the Parties to the Agreement together with thelr subsidi‘\s, divisions, business

units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once ave proceeded to grant, -

order to enable such activity or process ccomplished;

Personnel means any partner, nt, consultant, independent associate or supplier,

Subcontractor and the staff g such bntractor, or other authorised representative of either
Party;

Purchase Ordei(s official orders issued by an operating division of Transnet to the
Service Provide rowsion of Services;

Service( s [#fl, the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Qrd in terms of the Agreement;

el Agreement or SLA means the processes, defiverables, key performance
and performance standards relating to the Services to be provided by the Service

ubcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materfals means all works of authorship, products and materials fincluding,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28

2,29

2.30

2.31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or ficensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking; '

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and '

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service t ‘ nsnet, which may be
appended to the Agreement f_rom time to time.

3 INTERPRETATION

3.1

3.2

33
34
3.5

Clause headings in the Agreement are included for ease © only and do not form part of
the Agreement for the purposes of interpretation or ﬂ oMNer purpose. No provision shall be

construed against or interpreted to the disadvgntage afher Party hereto by reason of such

Party having or being deemed to have stru r drafted such provision.

@ e Al .eement, other than those defined under the
plain English meaning, and those terms, words,

Any term, word, acronym or phrase usé
clause heading “Definitions” shall
acronyms, and phrases used i bnt will be interpreted in accordance with the generally

accepted meanings accorded Wggreto

A reference to the si incarporates a reference to the plural and vice versa.

A reference to n incorporates a reference to legal persons and vice versa.

A reference rticular gender incorporates a reference to the other gender,

4 NATURE ARD SQOP

cement is an agreement under the terms and conditions of which the Setvice Provider will

ra or the provision to Transnet of the Services which meet the requirements of Transnet,

e delivery of which Services is controlled by means of purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Qrders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Wark Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

41
>

4.2

4.3

4.4

4.5

fully incorporated into the body of the Agreement.

During the petiod of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order{s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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R T

Time will be of the essence and the Service Provider will perform its obligations under the
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equat to the period of
that delay.

AUTHORITY OF PARTIES

5.1

5.2

6.1

6.2

6.3

Nothing in the Agreement will constitute or be deemed to constitute a pgrtnership between the
Parties, or constitute or be deemed to constitute the Parties as ag r employees of one
an_other for any purpose or in any form whatsoever. :

Neither Party shall be entitled to, or have the power or authori enter into an agreement in the

name of the other; or give any warranty, representation
create ‘any liability against the other or bind the ot

on the other's behalf; or

any way or for any purpose
whatsoever.

WARRANTIES *

The Service Provider warrants to Transn (¥

a) it has full capacity and auth r into and to pet;form the Agreement and that the
Agreement is executed @y a a8 horised representatives of the Service Provider;

b) it will discharge éts obMsgtigfls under the Agreement and any annexure, appendix or

all due skill, care and diligence;

d} procure licences for Transnet in respect of all Third Party Material detailed in the
Wagrk Order(s), and will procure the right for Transnet to take such copies {in whole or in
art] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 {thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

‘rop'osed by Transnet
mplications or any disruption

The Service Provider shall advise Transnet of the effects of any ste

pursuant to clause 6.5 above, including but not limited to any cost |

or delay in the performance of the Services. The Parties agree hat any Sganges to the Services,

including the charges for the Services or any timetables for dé : f the Services, will be agreed
in accordance with the change control procedure, as s clause 29 fAmendment and
Change Controf].

The Service Provider warrants that:

a) it has, using the most up-to-date sgiiva™Ravailable, tested for [and deleted] all commonly
known viruses in the Materials an L1l viruses known by the Service Provider at the date

b) at the time of deliveryfffio Traneasf, the Materlais do not contain any trojan horse, worm,
logic bomb, time bombNgackgloor, trap door, keys or other harmful components.
that, In the event that a virus Is found, it will at its own expense use

Transnet in reducing the effect of the virus and, particularly in the
loss of operational efficiency or loss of data, to assist Transnet to the

nactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply.
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented Tecovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to rallway safety requirements and/or regufations. Permission for
the engagement of a Subcontractor by the Service Provider {as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or reguiations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7.1

7 TRANSNET'S OBLIGATIONS

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for

7.2

73

8.1

information, including information concerning Transhet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for. no
other purpose;'-.However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider-of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above.

Subject to clause 14 [Service Providers Personnel], Transnet agree \3 provide the Service
Provider or its Personnel such access to and use of its facilities as is saty to allow the Service
Provider to perform its obligations under the Agreement.

The Servicé Provider shall: E '

a) respond promptly to-all complaints and erfguiries Transnet;

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

b) inform Transnet -imrhediately of an r complaint arising in relation to the provision

8.2

of the Services;

c) conduct its business ina

@ anner that will reflect positively upon the Service
Provider and the Serviglf Providese®services;

d) keep full record clearMiadflcating all transactions concluded by the Service Provider

ance of the Services and keep such records for at least 5 [five] years

from th ach such transaction;
e) ob atall times maintain in full force and effect, any and all licences, permits and
- theylik red under applicable faws for the provision of the Services and the conduct of
siness and activities of the Service Provider;
%ﬁme and ensure compliance with all requirements and obligations as set out in the

abﬁur and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993; |

a) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and
h) ensure the validity of all renewable certifications, inciuding but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration qf the Agreement,
Should the Sefvice Provider-fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to términate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider,
The Service Provider acknowledges and agrees that it shall at alf times:
a) render the Services and petform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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c) endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence; '

d) use its best endeavours and make every diligent effort to meet agreed deadlines;

e) freat its own Personnel, as well as all Transnct’s officers, employees, agents and

consultants, with fairness and courtesy and respect for their human rights;

f) practice and promote its own internal policies almed at prohibiting and preventing unfair

" discrifriirigtion {a$ futher teferred to trclause 23 f—'-'fquaﬁtyand-DWers:bﬂ, - e

g) treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provid‘ is unable to comply
with the provisions of this clause, the Service Provider will advise xnsnet of the delay and
the reasons therefor and will keep 'l;ransnet informed of ss made regarding the

enquiry; y
h) when requested by Transnet, provide clear and ac tion regarding the Service

Provider's own policies and procedures, exgg ow-How and other Confidential

" . Information, except where a non-disclosure ng has been entered Into between
the Parties;
i) not allow a conflict of interest to L&yeen its own interests [or the Interests of any
of its other customers] and thgsigge of Transnet;
i} not accept or offer, ng w uce or promote the acceptance or offering of any

gratuity, enticement, ifgentive,&F gift that could reasonably be regarded as bribery or an

attempt to othervi§ge exe ue influence over the recipient;
k) not mislea or its officers, employeas and stakeholders, whether by act or

damage or tarnish Transnet’s reputation or business image; and
§ ately report to Transnet any unethical, fraudulent or otherwise unlawfu! conduct of
ch it becomes aware in connection with Transnet or the provision of Services.
ND SOCIO-ECONOMIC OBLIGATIONS
9. B-BBEE Scorecard

omissio
1 no 2R ¢t in an unethical manner or do anything which could reasonably be
s
.\ ¥

. a) Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Programme, as applied by Transnet.

b) In response to this requirement, the Service Provider shail submit to Transnet's Contract

_ Manager or such other designated person details of its B-BBEE status In terms of the latest

Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

c) The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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S

9.2

9.3

d)

e)

B-BBEE Improvement Plan

a)

b)

c)

0] a change in the Service Provider's B-BBEE status which is less than what it was at
the time of its appointment including the impact thereof; and

(i) a corporate or internal restructure or change in control of the Service Provider
which has or likely to impact negatively on the Service Provider's B-BBEE status.

Notwithstanding any other reporting requirement in terms herecf, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Setvice Provider
which has been refied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days of such request. A failure to
provide such data shall constitute a Service Provider Default an‘\way be dealt witﬁ in
accordance with the provisions of clause 19Error! Reference sojrce not found..

of clause 19Error! Reference source not found. sha

levels, To this end, the Service Providerfundertakes to provide Transnet with a B-BBEE

Improvement Plan to indicate the hich their B-BBEE status will be maintained or
of the RFP.

In the event there is a change in the Service Provider's BEE staWys, then the provisions

Transnet encourages its Service Providers to

improved over the contract period; er Annexure §

Improvement Plan. H

The terms of thd B-BB provement Plan and monetary value of the commitments
thereunder sh (unless otherwise agreed in writing) be less or fess favourable than

the com ade by the Service Provider in such B-BBEE Improvement Plan,

The Service Provider sha d¥ation of the Agreement, comply with the B-BBEE

Supplier PEv t Implementation Plan
a) In {ddi to the Supplier Developmient Plan which the Service Provider provided as part
o&b

id, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet

% a Supplier Development Implementation Plan [the Implementation Plan] setting

out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance Wwith the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesald (or such later date
as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Suppl.ier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

16Error! Reference source not found. shall apply.

The Supplier’s Implementation Plan shall inciude, but not be limited to TRchne

G aBeR AR TP L.
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9.4

e) The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development
Implementation Plan.

Green Economy/Carbon Footprint

a) In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
.understanding_of .the. Setvice. Provider’s. position with regard to_issues such as waste

9.5

disposal, recycling and energy conservation.
Reporting ‘ \\

a) The Service Provider shall monitor, audit, and record in itable manner, its own

implementation and compliance with the B-BBEE Imp vement Wan and the Supplier
Development Implementation Plan and provide_ th Vct Manager with such
information as the Contract Manager mg
implementation of the B-BBEE Improvemd

Implementation Plan.

request concerning the
nd the Supplier Development

b} The Service Provider shall, every months from the Commencement Date and
within 7 {seven) days of the en e calendar month of that 3 (three) months period,
provide Transnet with a re nitoring purposes only) in respect of each of the
undertakings stipulate thi 9.5.

c) Transnet, througly its iaf Development division, shall, every 6 (six) months from the
Commencem , review and verify the Service Provider’s undertakings stipulated in

to B-BBEE and Supplier Development commitments, based on the

e Past verification of the submitted report to Transnet, Transnet shall engage with the

ervice Provider on the findings. The Contract Manager, assisted by the relevant specialist

from Transnet's Supplier Development division, must report to the Service Provider at the

end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier

Development specialist reasonably considers, based on the information available to it, that

the Service Provider has during such time complied with the B-BBEE improvement Plan

and the Supplier Development Implementation Plan and the extent, if any, to which the
Service Provider has not so complied. ‘

f Without prejudice to the Transnet’s rights under the Agreement:

(i if the Contract Manager andfor Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist ‘may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reascnably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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a)

(i) If such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake
in order to remedy that non-compliance.

In the event the Service Provider is found not to have met the B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improve Q lan and the Supplier
Development Implementation Plan, and/or is found to be fraldulent in submitting the

reports, then Transnet shall impose a non-compliance pe alty as ided for in clause 9.6

9.6

h)

a)

Penalties Q
Non Compliance Penaities: Q

For the sake of completion of its contractual RGN he Service Provider shall be
obliged to complete all the undertakings mad @ tNe B-BBEE Improvement Plan and
the Supplier Development Implementatign Plari®®o 6 months before the Termination
Date.

If the Service Provid< fails, any time, to achieve its commitments under and in
accordance withg the E Improvement Plan and the Supplier Development

("a Non Compliance”), the Service Provider shall, subject to Clause

9.6 [Ng Penalty Cap], pay a Non Compliance penalty (*Non Compliance
Pen, Transnet in respect of such Non Compliance at the applicable rate {“Applicable
REBe" ) scribed in dause 9.6() below.

Non Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until;

(i) the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan andfor the B-BBEE
Improvement Plan (as applicable); or if earlier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b}

In relation to the Suppl'ier Development Implementation Plan, Non Compliance Penalties
shall accrue at the following Applicable Rates:

(i) for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
(i) for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(i) for the third month (or part thereof), a rate of 1.0% ({one per cent};

(iv) for the fourth month {or part thereof), a rate of 1.25% (one and one quarter per
cent); and

(v}  for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a
half per cent). '
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c) In relation to the B-BBEE Improvement Pian, Non Compliance Penalties shall accrue at the
following Applicable Rates:

) for the first month (or part thereof), a rate of 1.0% (one per cent);
(i)  for the second month {or part thereof), a rate of 1.5% (one and a half per cent);
' (i) for the third month (or part thereof), a rate of 2.0% {two per cent);

(iv) for the fourth month (or part thereof), a rate of 2.5% {two and a half per cent);
and

(v) for any perlod of Non Compliance after the fourth month, a rate of 3% (three per

cent). \\

d) The maximum amount of the Service Provider's Hability % Compliance Penalties

Non Compliance Penalty Cap (for Large Enterprises):

under this clause 9.6 shall not exceed:

[€)] In the case of the Supplier Development 1 € n Plan, 5% (five per cent) of
the Contract Value; and

(i) in the case of the B-BBEE Improfement . 5% (five per cent) of the Contract
- Value, (each a Non Complian

Applicable Rates of Non Compliance

&

shall apply annually at fhe rate .5% (one half per cent);

Ities (for QSEs and EMEs):

e) In relation to the Supplie t .Implementation Plan, Non- Compliance Penalties

) In relation to the §BBE ovement Plan, Non Compliance Penalties shall apply annually
at the rate of ne half per cent).
Non Compliagfe Cap (for QSEs and EMEs):

q) T ax mount of the Service Providesr's liability to pay Non Compliance Penalties
under t ause 9.6 shall not exceed:
in

case of the Supplier Development Implementation Plan, 1.5% (one and a half per

t) of the Contract Value; and
in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the

\\ Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate: .
b)) If any Non Compliance Penalty arises, the Contract Manager shall Issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.

k) A Non Compliance Penalty Certificate shall be prima facle proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Certificate: 7
(i) the dispute shall be resolved in accordance with the provisions of the Agreement;

and

(i)  if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the
Service Provider shall pay such amount to Transnet within 10 {ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice.
Payment of Non Compliance Penalties:
@ )} Subject to Ciause k), the Service Provider shall pay the Non Compliance Penalty indicated

in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out In that certificate. If

Transnat does fiot 18sue & Valid Tax Invoice to the Service Provider-for-Non- Compliance -~

Penalties accrued during any relevant period, those Non Compliance Penalties shall be
carried forward to the next period.

rh) The Service Provider shall pay the amount due within 10 (ten) d \\}fter receipt of a valid

Tax Invoice from Transnet, faifing which Transnet shall, prejudice to any other

ﬁm rights of Transnet under the Agreement, be entitled to Il for pa

ent which may be in

any form Transnet deems reasonable and/or appropglates

n} Should the Service Provider fail to pay any }

Ty - smmmst et s s wma e tamaman o

ot ) “indicated i above (35 applicable), Transnetsh titled-to-deduct the-amount-not-paid - -~ -

by the Service Provider from the account |f the

0) The Non Compliance Penalties se INQis Clause 9.6 are stated exclusive of VAT. Any
VAT payable on Non Complia ies will be for the account of the Service Provider.

10  FEES AND EXPENSES

10,1 In consideration of the
Fees detaited in the r

rovi offlhe Services, Transnet will pay to the Service Provider the

scheduie or Work Order.

10.2  Transnet will n for materials used in the provision of the Services save for those

Bt out in the Work Order and accepted by Transnet or in any relevant Work

il BWMnvoiced to Transnet at cost].

agreed in a schedule or Work Order, Transnet will reimnburse to the Service
It reasonable and proper expenses incurred directly and solely in connection with the

Order [
10.3 Un %
OVi

of the Services, provided that all such expenses:

Q—% are agreed by Transnet in advance;

N— T‘-*—are*incun'ed—in—accordaneewith—'ffansnet—'s—standardxxaveiand-expenses,poliriPq;

¢} are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

10.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

11 INVOICING AND PAYMENT

11.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

11,2 Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed

Tax Invoice together with the supporting documentation as specified in the Work Order appended
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12

13

11.3

11.4

11.5

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payabie fo the Service Provider for the provision of the
Services, in terms of dause 11.4 below, '

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

Unless otherwise provided for in the Work Order(s} appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty) days after date of receipt by Transnet of
the statement together with all valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not 't\)spute, is not made in
accordance with this clause 11, the Service Provider shall be entitled f@ charge interest on the

outstanding amount, at The Standard Bank of South Africa’s prirr‘ rate of Werest in force, for the

period from the due date of payment until the outstanding amoigt
FEE ADJUSTMENTS

121

12.2

12.3

13.2

Fees for Services rendered in terms of the Agregment e subject to review as indicated in
the Work Crder(s) annexed hereto from timedglile.

No less than 2 [twol months prior to a osed ree adjustment, the Parties shall commence
negotiations for Fees for the next pe % therwise indicated and appended hereto,
CGLLL a

Should Transnet and the Servig€Pr il to reach an agreement on Fees for the successive
period, either Party shall be enfigled tghsubmit this matter to dispute resolution in accordance with

clause 26 of this Master A

ement [Dispute Resolution].

und Intellectual Property and the Service Provider acknowledges that it has no

cl of any nature in and to the Confidential Information and Background Intellectual
roperty that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shali grant Transnet access to the Service Provider's Background
Inteliectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiling the Foreground Intellectual Property, to the extent
that such access is required.

Title to Intellectual Property

a) All right, title and interest in and to Foreground Intelfectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in

Page 16 of 26



Services |January Zuld)

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any fime during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause fo be done any act or
anything cbntesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Inteflectual Property and shail not counsel or assist
any person to do so.

b) Transnet shall be entitied to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and ‘&ﬁaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was created by th ervice Provider or its

researchers, agents and employees and where TransnetNgl to exercise its option to

seek protection or decides to discontinue the fin pport of the prosecution or

oo maintenance of any such protection, Transne ﬂ oWy the Service Provider who shall
o have the right of first refusal to file @r cofMiggy prosecution or maintain any such

applications and to maintaln any jon issuing on the Foreground Inteliectual
Propetty.

d} No consideration shall be pg

Nusnet to the Service Provider for the assignment of
any Foreground Intelt from the Service Provider to Transnet, over and
above the sums payatRg in tgyms of the Agreement. The Service Provider undertakes to
sign alf document®and do all things as may be necessary to effect, record and perfect the

assignmenieof ground Intellectual Property o Transnet,

e) Subjeci€io gnyt contrary contained in the Agreement and/or the prior written consent
of, N ich consent shall not be unreasonably be withheld or delayed], the Service
Qe\ar all under no circumstances be entitled as of right, or to claim fhe right, to use

T et's Background Intetfectual Property and/or Foreground Intellectual Property.

13 it mprovements
: ny Tmprovements, developments, adaptations and/or madifications to the Foreground Intelfectual

~, Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet's Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Inteflectual Property.

13.4 Unauthorised Use of Confidential Information
The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acling, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.

Page 17 of 26



STIVILCD | JaliUQl Y £WLT]

14

13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to nolify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end. . \\

c) The Service Provider shall cooperate to provide Transne mptly with all relevant

ascertainable facts.
d) If proceedings ate commenced by Transnet alonegdr VII be responsible for all
‘expenses but shall be entitted to all damagg

awards arising out of such
proceedings. If proceedings are commence Parties, both Parties will be
responsible for the expenses and both Pafgies shatic entitied to damages or other awards

arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

14.1 The Service Provider's Pers | Q regarded at ail times as employees, agents or
Subcontractors of the Service roviddy and no relationship of employer and employee shall arise
between Transnet and alX Service Provider Personnel under any drcumstances regardiess of the
degree of supervigign y be exercised over the Personnel by Transnet.

14.2 The Service ider wiants that all its Personnel will be entitled to work in South Africa or any

14.3 i der will ensure that its Personnel comply with all reasonable réquirements made

mises upon which the Services are to be performed [including but not limited to security

equiations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful anhd proper manner in
accordance with these requirements.

14.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
hahalf Af it anv Sandre Pravider Parsannel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or

whose presence would be in breach of any rules and regulations governing Transnet's Personnel,

provided.that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

14.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, ot if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been

absent for any period, then the Setvice Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

15  LIMITATION OF LIABILITY

15.1 Neither Party excludes or fimits liability to the other Party for:

a) death or personal injury due to negligence; or

b} fraud.

15.2 The Service Provider shall indemnify and keep Transnet indemnified from and against liability for

-~~~ - ~Ganjice Provider-ar its Personnel in-connection-with the Agreement.gfhe ervice.Provider’s fiability ... .. . ..

damage to any Transnet property [whether tangible or intangible] or avgfother loss, costs or
damage suffered by Transnet to the extent that it results from any & or omission by the
arising out of this clause 15.2 shall be limited to a maximum agnount pable in respect of any
one occurrence or a serles of related occurrences in a single gl ear, such amount to be
agreed in writing by the Parties.

15.3  Subject always to clauses 15.1 and 15.2 above, t of either the Service Provider or

15.4

15.5

15.6

Q&

URANCES

<

16.1

16.2

16.3

Transnet under or in connection with the Agrectent, er for negligence, misrepresentation,

breach of contract or otherwise, for dire amage arising out of each Default or series of
related Defaults shall not exceed 100

schedule or Work Order to which thig

e hundred per cent] of the Fees paid under the
yrelates. o
Subject to clause 15.1 above, find

shall either Party be lialje to or for indirect or consequential loss or damage or includihg

as provided in clauses 15.2 and 15.3 above, in no event

indirect or consequegkial Nss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature age incurred by the other Party as a result of third party claims.

If for any
Party’'s t8gal Wabil® for all loss or damage under the Agreement shall be as provided in clause

15
@ this clause 15 shall be taken as fimiting the liability of the Service Provider in respect of
SWL3

[Inteltectual Property Rights] or clause 17 [ Confidentiality].

he,exclusion of liability in clause 15.4 above is void or unenforceable, elther

without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure agalnst, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury fo any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and wili produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, It shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider’s liability. Transnet assumes no responsibility for such insurance being adeguate
to protect all of the Service Provider’s liability.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider -shall immediately notify

17

Transnet in writing of “$uch termiRatioH and/oF “unavallabliity,” whereafter —either the ~Service - - -

Provider or Transnet may terminate the Agreement on giving the other Party not tess than 30
[thirty] days prior written notice to that effect.

\
CONFIDENTIALITY \

17.1 The Parties hereby undertake the following, with regard to Confidentia rrnation:

a)

c)

not to divulge or disclose to any person whomsoever TNaIWg fogm or manner whatsoever,
either directly or indirectly, any Confidential Infor he other, without the prior
written consent of such other Party, other th led upon to do so in accordance

with a statute, or by a court having juisdi by any other duly authorised and

empowered authority or official, inayQjh event the Party concerned shall do what is
reasonably possible to inform th of seh a demand and eacﬁ shall assist the other in
seeking appropriate refief or, ting of a defensive action to protect the Confidential
Information concerned;

not to use, exploit, mit the use of, directly or indirectly, or in any other manner
whatsoever apply\ae ConflGential Information, disclosed to it as a result of the Agreement,
for any p tsoever other than for the purpose for which it is disclosed or
othervwif ¢ rict compliance with the provisions in the Agreement;

n m y notes, sketches,. drawings, photographs or copies of any kind of any part
c osed Confidential Information, without the prior written consent of such other

P except when reasonably necessary for the purpose of the Agreement, in which case
h copies shall be regarded as Confidential Information;

™ nat to de-complle, disassemble or_reverse engineer any composition, compilation, concept

application, item, component de-compilation, including software or hardware disciosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be cartied out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;
Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“rectricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stiputated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so
has first been obtained from the Party first disclosing such information;

h} each Party shall be entitied to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party whao are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall
ensure such employees or consultants honour such abligations; \

i) each Party shall notify the other Party of the name of each perfon or entity to whom any
Confidential Information has been disclosed as soon as practica fter such disclosure;

)] each Party shall ensure that any person or -entity igp it discloses Confidential
Information shall observe and perform all of the ¢ the Party has accepted in the
Agreement as if such person or entity has si eement. The Party disclosing the
Confidential Information shall be respgpsibic Wagsfy breach of the provisions of the

Agreement by the person or entity;

k} each Party may by written notic other Party specify which of the Party's employees,
officers or agents are requiy e non-disclosure undertaking.
17.2  The duties aﬁd obiigations wi . ‘rég Lis ohﬁdér\'ﬁ-ai'i'nfofha'tioﬁ in this clause 17 shall not ap'ply ‘

where:

a) a Party can deegotNtrate that such information is already in the public domain or becomes
available through no breach of the Agreement by that Party, or its Personnel;

in a Party's possession prior to receipt from the other Party, as proven by the
efftioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

18

n be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

d) is Independently developed by a Party as proven by its written records.

17.3  This clause 17 shalf survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation afl corporate identity equipment including dyes, blocks, labels,
advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shali remain subject in all respects to these conditions.
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19  TERM AND TERMINATIGN

19.1 Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®]
and the duration shall be for a {#] [[®]] year period, expiring on {®], unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
faw or -equity; or

b) the Agreement Is extended at Transnet’s option for a further period to be agreed by the
Parties.

19.2  Either Party may terminate the Agreement forthwith by notice in writing \we other Party where

the other Party has committed a materiat Default and, where such Def k is capable of remedy,
has failed to remedy such Default within 30 [thirty] days of recelving no : specifying the Default

and requiring its remedy. V
19.3 Fither Party may terminate the Agreement forthwith by no iting to the other Party when
. its any act or omission which

the other Party is unable to pay its debts as they fal @ m
would be an act of insolvency in terms of the InsolveNgg#lt, 24 of 1936 [as may be amended

from-dime-fo-time],-or-if.any.action,.applicati roceeding is made with regard tg it for: .

a) a voluntary arrangement or comp @ or reconstruction of its debts;

b) its winding-up or dissolution

) the appointment of a iffuidat tee, receiver, administrative receiver or simifar officer;
or
d) any similar a lication or proceeding in any jurisdiction to which it is subject.
19.4 Transnet may i e Agreement at any time within 2 {two] months of becoming aware of

a change gcoNfo! g the Service Provider by notice in writing to the Service Provider, For the
purposes ¥ t se, “control” means the right to direct the affairs of a company whether by
shares, membership of the board of directors, agreement or otherwise.

ay cancel any schedule or Work Order hereto at any time on glving the Service
T 30 [thirty] days' written notice.

. \Q twithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30
~ [thirty] days prior written notice thereof to the other Party.

20 CONSEQUENCE OF TERMINATION

20.1 Termination in accordance with clause 19 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shal! have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

20.2 On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up tq Transnet, ali Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the
Service Provider, and certify to Transnet in writing that this has been done.

20.3 To the extent that any of the Defiverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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20.4

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destray
and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
{apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has pald or is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider
will promptly deliver such goods and materials to Transnet or as it may di :

The provisions of clauses 1 [Definitions], 6 [ Warranties], 13 [Intelledual Property Rights], 15
[Limitation of Liability], 17 [Confidentiality], 20 [Consequence of ination], 26 [Dispute

Resolution] and 30 fGoverning Law] shall survive termination iry gfthe Agreement.

If elther Party [the Defaulting Party] commits a mategi
remedy such breach within 30 [thirty] Business Dayg
[hereinafter the Aggrieved Party], shall be enfgtled,
that it may have in terms of the Agreeme erminate the Agreement forthwith without any

the Agreement and fails to
notice thereof, the other Party
jon to any other rights and remedies

liability and without prejudice to any d hic?the Aggrieved Party may have for damages

against the Defaulting Party.
Should: ‘

a) the Service Provider ct g attempt to effect a compromise or composition with its

creditors; or

ionally or finally liquidated or placed under judicial management,
isionally or finally; or

ase or threaten to cease to carry on its normal line of business or default or
terfto default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Aét, 24 of 1936 [as may be
mended from time to time];
en the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Parly under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, Jockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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23

24

control of either Party, and to the extent that the performance of obligations of elther Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots
as a ground of force majeure.

22.2  FEach Party will take all réasonabte steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate
the Agreement with Immediate notice. \\

EQUALITY AND DIVERSITY

23.1  The Service Provider will not victimise, harass or discriminate Wemployee of either Party

to the Agreement or any applicant for employment with ei the Agreement due to their
gender, race, disability, age, religious befief, sexual i r part-time status. This provision
applies, but is not limited to employment, upgradi k environment, demotion, transfer,
recruitment, recruitment advertising, terminatiol) of employment, rates of pay or other forms of

compensation and selection for training.

23.2 Both Pasties to the Agreement und

amendments and re-enactmeliis thergaor.

t they will not, and shall procure that its employees,

agents and Subcontractors wj h any applicable discrimination legislation -.and any

25
S

26

'DISPUTE RESOLUTION

NON-WAIVER

24.1 Failure or neg! Ner Party, at any time, to enforce any of the provisions of the Agreement,
shall not, igea anger, be construed to be a waiver of any of that Party's rights in that regard
andirte % greement:

242 S or neglect shall not, in-any manner, affect the continued, unaltered validity of the
ANEmept, or prejudice the right of that Party to institute subsequent action. '

L INVALIDITY
any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected
thereby.

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreemerit,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negetiation, either of the Parties may refer the
dispute 10 AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg. '

26.3 Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA,
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26.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,

26.5

26.6

and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 26.

This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

This clause 26 shall not preclude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

The Parties to the Agreement select the physical addresses and facsi &numbers, as detailed
hereafter, as their respective addresses for giving or sending any noticg provided for or required
in terms of the Agreenﬂent, provided that either Party shall be_entitie substitute such other
address or facsimile number, as may be, by written notice to ar:

0 For legal notices: [0]0

ax No. [e]

A®ention; Legal Counsel

(i)  For commercial mattQ [®]
Fax No. [e]

Attention: [e]

é | Attention: [#]
% 3] For commercial matters: o]

{i) gal notices: o]
x Fax No. [e]

Fax No. [e]

27 ADDRESSES FOR NOTICES
27.1
a) Transnet
bY Thé Seiv
N

27.2

27.3

Attention: [e] '

Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.

Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the
next Business Day.
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28  WHOLE AND ONLY AGREEMENT
28.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement,

28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended
hereto.

29  AMENDMENT AND CHANGE CONTROL

29.1  Any requirement for an amendment or change to the Agreement orto a ‘&k Order shall only be

valid if it is in writing, signed by both Parties and added to the Ag&ement as an addendum
hereto.

29.2 In the event the Parties cannot agree upon changes, the Part Wgood faith seek to agree
any proposed changes using the dispute resolution procedu se 26 [Dispute Resolution).
30 GOVERNING LAW

The Agreement is exclusively governed by and congtrudll in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of u the Republic of South Aftica.

30.1 Change of Law

i dn the Agreement, unless th

include references to that st&utory provision as from time to time amended, extended or re-

enacted and any regulafpns made under it, provided that in the event that the amendment,
extension or re-epa of any statutory provision or Introduction of any new statutory

provision has jimpact on the obfigations of either Party, the Parties will negotiate in

good faitiyo such amendments to the Agreement as may be appropriate in the

circumstaRges, ithin a reasonable period of time, the Service Provider and Transnet cannot
re 3 ent on the nature of the changes required or on modification of Fees, Deliverables,
ntieg, or other terms and conditions, either Party may seek to have the matter determined in

nce with clause 26 [Dispute Resolution] above.

3 OQUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such
counterpart.

000000000
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floor, Cariton Centre, 150 Commissioner Street, Johannesburg 2001,

and ' \\

the Company as indicated in the RFQ bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as defined

is envisaged that each party

may from time to time receive Information relating to the other In re ordof. In consideration of each party

)
making avallable to the other such Information, the parties jointly agretisdfl any dealings between them shall be
subject to the terms and conditions of this Agreement which ives will be subject to the parameters of the Bid

Document.

IT IS HEREBY AGREED O

1. INTERPRETATION
In this Agreement:

1.1 Agents mean direg@rs; ers, employees, agents, professional advisers, contractors or sub-
contractors, © @member;

1.2 Bid or Bid Do % eans Transnet’s Request for Information [RFI] Request for Proposal [RFQ] or
tation [RFQ), as the case may be;

al Jnformation means any information or other data relating to one party [the Disclosing

for the business carrfed on or proposed or intended to be carried on by that party and——
is made avallable for the purposes of the Bid to the other party [the Receiving Party] or its
S gents by the Disclosing Party or Its Agents or recorded In agreed minutes following oral disclosure
and any other information otherwise made available by the Disclosing Party or its Agents to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
writing or otherwise, including any information, analysis or specifications derived from, containing or
reflecting such information but excluding information which:
a) is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or
b) was lawfully in the possession of the Recelving Party or its Agents [as can be demonstrated by

its written records or other reasonable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or



¢} following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;
1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and
1.5 Information means all information in whatever form including, without limitation, any information

relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whelher in wiiling, conveyed orally or by machine-rcadable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential- Information- given - by. one. party.-to.this. Agreement . [the.Dis f‘l\g Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as sgcr and confidentiat and will

not, without the Disclosing Party's written consent, directly or igdirectly
i&rﬁt

municate or disclose
[whether in writing or orally or in any other manner] Confident jon to any other person

other than in accordance with the terms of this Agreement,

2.2 The Receiving Party will only use the Confidential Infor
commercial discussions between the parties in relai

e sole purpose of technical and

id or for the subsequent performance

of any contract between the parties in refation

2.3 Notwithstanding clause 2.1 above, the Receivin may disclose Confidential Information:

a) to those of its Agents who s to know the Confidential Information for the sole
purpose set out in clauseff.2 ab rovided that the Receiving Party shall ensure that such
Agents are made awgre pr e disclosure of any part of the Confidential Information that

and that they owe a duty of confidence to the Disclosing Party. The

the same is confi

all times remain liable for any actions of such Agents that would

2.4 In the that the Receiving Party is required to disciose any Confidential Information in accordance
y lade 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the
Mpsing Party regarding the form, nature, content and purpose of such disclosure or any action

-

«, which the Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shali be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidentiat Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Parly any rights, including intellectual property rights over the Confidential
Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION
3.1 The Recelving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return afl written Confidential Information [including all copies]; and

- b) expunge or destroy any Confidential Information from any computet", word processor or other

device whatsoever into which it was copied, read or programmed by the Company or on its

behalf. \\

3.4 The Company shall on request supply a certificate signed by a director as to s full compliance with the
requirements of clause 3.3 b) above,

4, ANNOUNCEMENTS V

4.1 Neither party will make or permit to be made any announc ﬂ jsclosure of its prospective interest
in the Bid without the prior written consent of & PG

he ojher
4,2 Neither party shall make use of the other party's or any information acquired through its dealings

with the other party for publicity or marketi pose? without the prior written consent of the other
party. O
5. DURATION
The obligations of each party angits Al under this Agreement shalt survive the termination of any
discussions or negotiations be e parties regarding the Bid and continue thereafter for a period of 5

ffive] years,

6. PRINCIPAL x
Each party covﬂzt Is acting as principal and not as nominee, agent or broker for any other person
and that itill e reMonsible for any costs incurred by it or its advisers. in considering or pursuing the Bid
and in ly th the terms of this Agreement.

7. T ACY OF DAMAGES _
S NothiNg contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to It, either at law or in equity, for any such threatened or actual breach of this
Agreement, including specific performance, recovery of damages or otherwise. '

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s genera[' privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto. '

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unfawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.




GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted
by faw. . ‘

9.4 This Agreement may only be modified by a written agreement duly signe i& persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a partner. joint yenture or agency between

r

the parties.
9.6 This Agreement will be governed by and construed in acco % South African law and the parties
irrevocably submit to the exclusive jurisdiction of thg SoUTRNASfL#an courts.

0000





