TRANSNEF

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30 V
[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ: AC ~ DNR 14304

- ©

FOR THE SUPPL : AND WHEN REQUIRED PUMP REPAIRS AND BORE
HOLE PUMPS, LAYING OF WATER AND STORM WATER

PIPING AND CLEANING OF SEWERAGE PITS FOR THE

@x NATAL REGION, FOR A PERIOD OF 12 MONTHS

ERY TO: NATAL REGION

> QS
SUE DATE: 28 MAY 2014

CLOSING DATE: 19 JUNE 2014

CLOSING TIME: 10:00

SITE BRIEFING: 50 FISH EAGLE ROAD - BAYHEAD
DATE AND TIME: 10 JUNE 2014

VALIDITY: 30 SEPTEMBER 2014

NB: DOCUMENTS TO BE SUBMITTED TN DUPLICATES
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: post or Courier

CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Council
Ground Hoor Invanda House 1
21 Wellington Road
Parktown \
Johannesburg 2001 \

Tender Box

i Responses to RFQ

Responses te this RFQ must not include documents o gnce relating to any other guctation or

proposal. Any additional conditions must be embodid] in an atCompanying letter.

p Broad-Based Black Economic Empowe[a- EE]
LV E

Transnet fully endorses and supporty nment’s Broad-Based Black Economic Empowerment

Programme and it would thereforgprefe ii G business with local business enterprises who share these

same values, Transnet will accolgnalyyallow a “preference” to companies who provide a B-BBEE

Verification Certificate. Allgoro®yrement transactions will be evaluated accordingly.

2.3 B-BBEE Scor ating

@
As pre e tgpms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of
2000 agd i ulations, Respondents are to note the following:
e &F0 Is will be evaluated on price which will be allocated 80 points and preference which will
bgfallocated 20 points, dependent on the value of the Services

s The B0/20 preference point system applies where the acquisition of the Services wili be less
\\ than R1 000 000.00.

If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFP will be canceiled

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 201%, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAST; or
b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in

accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:

)  Large Enterprises [i.e. annual turnover greater than R35 million]:

Respondent’s Signature Date & Company Stamp
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. Rating level based on all seven elements of the B-BBEE scorecard
d) Qualifying Small Enterprises — QSE [i.e. annual turnover between RS mitlion and R35 million]:
s Rating based on any four of the elements of the B-BBEE scorecard
e) Exempted Micro Enterprises ~ EME [i.e. annual turnover less than RS million}:
In accordance with B-BBEE Cedes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

s Automatic rating of B-BBEE Level 4 irrespective of race or ownership

= Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3 \\

Sufficient evidence to qualify as an FME would be a certificate Ywhich may be in the form

of a letter} from an auditor or accounting officer or g cex"ﬁcate a Verification Agency

accredited by SANAS. The certificate must confirm mpany’'s turnover, black

ownership / black fernale ownership and B-BBEpssgliNlev

Respondernts are reguired to furnish proof of the .@ Transnet, fi.e. a detailed scorecard as

stipulated above in respect of Large Enterpriseland QSEs, or a certificate in respect of EMES].

Transnet will accordingly allocate a LT 20 [twenty] peints in accordance with the

0 i in the Preferential Procurement Policy Framework Act

c

AnneZBre A for further details].

80720 preference point system
(PPPFA), Act 5 of 2000 and it
BBEE scorecard rating. /Refd

s to the Respondent’s final score hased on an entity's B-

N.B. Failure to submit § B-BB rtificate, which is valid as at the Closing Date of this RFP, wili

result in a score of z g allocated for B-BBEE,
[Refer Sectiogh, pplication Form, for Returnable Documents required]
3 Communicaion

are warned that a response will be liable for disqualification should any attempt be

Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet

ect of this RFQ between the closing date and the date of the award of the business.

Respondent may, however, before the closing date and time, direct any written enquiries refating

\\ to the RFQ to the following Transnet empioyee:
Name: Ms Helen Sigcaus Errol Nefi
Email: Helen.Sigcau@transnet.net Errol. Neli@iransnet.net
Tel: (031} 361 5839 (031) 361 5006 / 0833036657

RFQ documents may be obtained on or after Wednesday 28 May 2014 at the Reception, Tender
Advice Centre, Inyanda House 1, Ground Floor, 21 Wellington Road, Parktown, Johannesburg.

¢} Respondents may also, at any time afler the dosing date of the RFGQ, communicate with the

Secretariat of the Freight Rail Acquisition Council on any matter relating to its RFQ response:
Telephone 011 544 9486 Fax 011 774 9760

Email Prudence.Nkabinde@ftransnet.net

Respondent’s Signature Date & Company Stamp
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10

i1

Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will resuit in disqualification.

VAT Registration

The vaiid VAT registration number must be stated here: [if applicable].

Legal Compliance

The successful Respondent shall be in full and complete compliance with and all applicable national

and local laws and reguiations.

Changes o Quotations

Changes by the Respondent to its submission will not be ¢ or the closing date and time.

Pricing

All prices must be quoted in South African Ran xed price basis, excluding VAT.

Prices Subject to Confirmation

Prices quoted which are subject to will not be considered.

Negotiations

Transnet reserves the rig ndertake post-tender negotiations with selected Respondents or any
number of shortli% ents.

Binding Off

nished pursuant to this Request shall be deemed to be an offer. Any exceptions to this

be dlearly and specifically indicated.

ransnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt
of a Quotation in response to it. Please note that Transnet reserves the right to:
“ modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;
a reject any Quotation which does not conform to instructions and specifications which are detailed
herein;
° disqualify Quotations submitted after the stated submission deadiine;
@ not necessarily accept the lowest priced Quotation;
@ reject all Quotations, if it so decides;
. place an order in connection with this Quotation at any time after the RFQ's closing date;
s award only a portion of the proposed goods / servicefs which are reflected in the scope of this RFG;
. split the award of the order/s between more than one Supplier/Service Provider; or

® make no award at all.

Respondent’s Signature {ate & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches of the
Competifion Act 89 of 1998, Respondents are required to indicate below whether or not they have been
found guitty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that Jwe

fhave/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

inciuding but not limited to 2 breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disdose excludes

relatively minor offences or misdemeanours, e.q. traffic offences.

'\

\%

Where found guilty of such a sericus breach, please disciose:

NATURE OF BREACH:

DATE OF BREACH:

C L

from the bidding process, should that p ntity have been found guilty of a serious breach of law,

Furthermore, I/we acknowledge that Tran reserves the right to exclude any Respondent

tribunal or regulatory obligation.

13 EVALUATION CRITERIA

14 TRANSNET WILL U FOLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSING UPPLITR/SERVICE PROVIDER, IF 50 REQUIRED:
e Administ siveness - Completeness of respense and returnable documents

nsiveness — Prequalification criteria, if any, must be met

luatior: based on 80/20 preference point system:
-QuPling and price basis [firm] - whilst not the scle factor for consideration, competitive pricing

and gverall level of unconditional discounts! will be critical

\\ Transaet will utilise the following formasla in its evaluation of Price:
P Priny
PS =.80 {1 T P ,}
Where
Ps = Score for the Bid under consideration
Pt = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

B-BBELE status of company

! Only unconditional discounts will be taken into sccount during evaluation. A discount which has been offered

conditionally will, despite not being taken info account for evaluation purposes, be implemented wihen payment s
effected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the {able below: fDefete colfurmn that is nof applicable]

B-BBEE Status Level
of Contributor

Number of points
{BG /20 system)

oo RIS B R NN, S RN N IYUVY B NGRS

Non-compliant o
__contributor

15  Validity Period

Transnet desires a validity period of 90 days from the clo

This RFQ is valid until

i6 Banking Details

BANIK:

BRANCH NAME / CODE:

ACCOUNT HOLDER:

ACCOUNT NUMBER:

i7 Company Regisi€ati

Registration

Register

i8 Prices Quoted

ther Respondents:

i mipany / C.C.
of #ompany / C.C.

ves| (o

is Returnable Documents

@ of this RFQ.

ts must indicate here whether Transnet may disclose their guoted prices and conditions to

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the mandatory Returnable

Bocuments, as detailed below.

Faifure to provide all these Returnabie Documents wifl result in a Respondent's

disqualification. Respondents are therefore urged to ensure that alf these Documents

are refurned with Ltheir Quotations.

Respondent’s Signature

Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

Page 7 of 16

[Y¥es or No in the table below:

Returnable/Mandatory Documents

 Submitted
L¥es or Noj

SECTION 1 : Notice to Bidders

Valid B-BBBE Verification Certificate[RSA Large Enterprises and QSEs] Note: failure to provide a valid
B-BBEL Verification Certificate at the ciosing date and time of the tender will result
in an automatic score of zero being aliocated for B-BBEE scorecard

Valid B-BBBE Certificate from auditor, accounting officer or SANAS accredited Verification

Agency [RSA EMEsS] \
Note: failure to provide a valid B-BBEE Verification Cerlificale at the closing date and ig \ of the
corecard

tender will resuit in an automatic score of zero being allocated for B-BBE

Vahd Letter of Good Standing — (COID) from the department of Labour

Test Report of Pumps in order fo determine the Hydraulic Perform
with IS09906-1996 (test report should be attached)

Wrdance

Qeeality Management System

SECTION Z: QGUOTATION FORM

by In addition to the requirements of sectigf

with their Quotations the following ess @ | Returnable Documents as detailed

Faifure to provide ali ihes
Respondent’s disqualificglion. 7

documaents are refurged ir Quotations.

All Sections, as indi the footer of each page, must be signed, stamped a

Respondent. irm submission of these essential Returnable Documents

[Yesor N below:

ihove, Respondents are further required to submit

below.

irable/Mandatory Documents may resulf in a

ondents are therefore wrged to ensure thar all these

nd dated by the

by so indicating

Returnable Documents

Submitted
[Yes or Noj

ard Terms and Conditions of Contract for the Supply of Goods or

Cer‘tmed CDDIES Df EDS of sharehoider/directors/members [as applicable]

%_ntlty s Ietterhead

Certsfled copy of VAT ReglstratzOﬂ Certificate [RSA entities only]

A signed letter from Respondent’s auditor or accountant confirming most recent
annual turnover figures

SECTION 5: Certificate of Attendance

Respandent’s Signature

Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quated in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

» the Standard Terms and Coenditions for the Supply of Goods and Services to Transnet [ Section 3

hereofl; and

o any other standard or special conditions menticned and/or embadied in th \équest for Quotation.
I/We accept that uniess Transnet should otherwise decide and so gform mefis, this Quotation [and, if
any, its covering lefter and any subsequent exchange of corre M}, together with Transnet’s

acceptance thereof shall constitute a binding contract betw risieand mejus.

I/We further agree that if, after I/we have been notiied o cceptance of my/our Quotation, I/we fail
to deliver the said goads/service/s within the d ead-time quoted, Transnet may, without prejudice

to any other legal remedy which & may h ncel the order and recover from mefus any expenses

incurred by Transnet in calling for Quo h and/or having to accept any less favourable offer.

Price Schedule

I/We quote as follows fog th&goods required, on a “defivered nominated destination” basis, excluding

. : TR “Totaf
Item Unitof | o ontity Unit Price | 50
Mo Measure | T @Ry
R TR, A ey wre R M . s
\\ atal Region for a Period of 12 months
Delivery Lead-Time from date of purchase order: [days/weeks]

MNotes to Pricing:
al  All Prices must be quoted in South African Rand, exclusive of VAT

b) . To facilitate like-for-like comparison hidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in“a bid
being disqualified.

¢} Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offerad on an unticonditional basis.

Respondent’s Signature Date & Company Stamp
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THRANSNED

Fravindad fad

{REGISTRATION NO.1980/000900/30)
K]

(SERVICES)..~
EMERGENCY REPAIRS TO SEWARAGE PUMPS NATA\QEG!ON

PART 1 - SPECIAL CONDITIONS OF CONT&

1.1. SCOPE
Tenders are invited for the Repairs of Trangmag} arage pumps in
NATAL Region. Pumps to be witnessed afid tdsted by maintenance
WFRK SHOPS and after

approval, test certificates must b plied for each pump for

Transnet record purposes. Suppl @ onfracters to conform and
attach there relevant documentafoMINtender and if not submitted will

not qualify (A} ISO —Quality Mapmagemp:
supply and repair maintenarge (BI"BBBEELevel 3,110% recognition. (3)

CIDB 3 ME

Work will be undertak an as and when required basis, as set out
in the attached brigPsPeXiication and schedule of prices.

1.2. DEFINIT k
121 M eans any person appointed by Transnet from time to time
eryse and take charge of the Contract.
1.QR ooarnet is a business unit of Transnet Limited, Registration No
9

-, 0M0900/2¢ a Company registered under the Company Laws of the
~ epublic of South Africa.

1.2.3 Works means the works to be executed in terms of this contract.

1.2.4 Emergency Work means unforeseen maintenance work that needs to
be repaired urgently.

1.2.5 Day to Day Work means unforeseen maintenance work, which unlike
emergency work, is not classified as urgent.

1.2.6 Pirate Parts means paris other than those parts endorsed by the
manufacturer of a specific make of pump.

12.7 Genuine Parts means parts that are endorsed by the manufacturer of
a specific make of pump.



1.3.
1.3.1.

1.3.2.

1.3.4.

1.3.5.

1.4
1.4.1

1.4.72

1.5.
1.5.1

1.5.

S

153

164

%

EXTENT OF WORK

The Contractor shall maintain all Transnet Sewage pumps in the Natal
region area. The Contractor shall be required to dismantle and repair
all makes of sewage pumps. All work will be undertaken on an as and
when required basis.

The Contractor shall not be required & perform any electrical work.
Spoornet’s electrical department shall render this service and includes
all electrical work to be undertaken at the pump site (including the
connecting and disconnecting of pumps). (\

The contractor shall commence Emergency Work itgin two hours
of notification.

The contractor shall commence Day to Day Yo Wn twenty-four
hours of notification.

SPECIFICATION O

The Contractor shall repair all makes §f pumps and related equipment
in accordance with the manufac tructions. Only genuine parts
shall be used for each specific e of pump. if, for any reason, a

genuine part is not availabi " parts may be used but only with

the Managers permission
Where repairs are unde%on a pump, the Contractor shali enfer a

detailed record all siNh ref®irs in the pump record book and sign and

enter his compan e below each entry.

PROCEDU IREMENTS

The Man iIssue a detailed written instruction to the Contractor
before_w commence. Where work is of an emergency nature,
the Ma may give a verbal instruction that shall be confirmed in
wrilwg No work shall be performed without a reference number.

%

L,

day to day repairs are to be undertaken, the Contractor shall
% estimate the labour and material cost based on the schedule of
rices (part 2), before proceeding with the job.

The Contractor shall submit an invoice upon completion of the work
showing the final and agreed upon quantities for payment. The
Contractor shall indicate on his Tax Invoice Transnet reference
number, description of the work, labour amount, list of all materials
purchased plus percentage mark-up (proof of material purchase must
be provide e.g. copy of material tax invoice where possible).

Transnet shall notify the successful contractor, in writing, of the name
of the Manageris who will supervise and take charge of the contract.
The Contractor shall at all times, only take instructions from the
appointed Managerfs and nobody else.



1565

1.6
1.6.1

16.2
1.6.3
1.6.4
7
1.7.1

1.7.2

1.8
1.8.1

1.8.2

1.8.3

The Contractor shall be in possession of or have access to a cellular
phone and a facsimile machine.

WORK SITE

Most pumps are situated in a 15km radius from the Property Technical
Depot, 50 Fish Eagle Road, Bayhead.and up to Newcastle

The Contractor shall make his own arrangements for electrical power
and water supplies’

The Contractor shall provide all necessary labour, material, tools, plant
and transport to carry out the Works.

The Works shall be completed to the satisfaction of { ‘Manager and
the work site shall be left clean and tidy at all imes.

SITE INSPECTION V

Tenderers are to meet at the Property e s office (Room F7),
Bayhead 50 Fish Eagle Road.

No tender will be considered unleg®ssgompanied by a Site Inspection
Certificate that has been signa .‘. ; th® Manager. A copy of this is

attached. Enquiries may bgrmg¥€e to Mr. Errol Nell on telephone
number (031) 361-5006 or(]

DURATION OF CONTRRCT

The contract values Xill not exceed R950 000.00 and the duration will
be in the orderoc onths from date of award, whichever occurs
first.

Should th%u ive amount spent approach the R950 000.0G limit,

the issue will be curtailed, irrespective of quantities tendered

for, efed amount.
%eserves the right to terminate the contract at any time should
U f

the contract no longer be required.

&n e event of non-performance by the Confractor, Transnet reserves

1.9

1.10

he right to terminate the contract immediately.

PAYMENT

Payment shall be made upon a monthly basis for those works
completed, to the Managers satisfaction, during the said month and in
accordance with the amount tendered by the Contractor.

PENALTIES

Spoornet retains the right to cancel any order and have work, which is
not attended fo as in clause 1.3, Exient of work, executed by others,
without prior notice and recover the difference in cost, if any, from the
Contractor.



111 GUARANTEE

1.11.1 The Contractor shall, at his own expense, make good to the
satisfaction of the Manager all defective materials and workmanship
which may manifest themselves within a period of twelve months after
completion of the VWorks.

1.11.2The Contraclor shall have no clam 1o remunerat?im for any
expenditure incurred in respect of services not execut Q s set out in
item 1.3 (Extent of the work), and where the abovg orders were
cancelled as stipulated in clause 1.10 above.

1.12 PROOF OF COMPETENCE | V

The Tenderer shall, if requested by SpooaglNgr e a statement of
works successfully executed previously ag ence of his ability to
complete the Works specified in the cqnira¥

1.13 TENDER FORMS

A Tender Form (Part 2) is attaQ to this document and no tender
shall be considered unlesg bNnitted on this form. This entire

the Tender Form and every page
withesses. Supplementary information or

#this form.

document must be retury®
initialled by the tenderer§
brochures may be atigchel

1.14 TENDER PRIC

The amountdepgse shall be inclusive of all transport, cartage of
plant, etc, s completion of the Works as specified in the

coniract agc is.
1.15 VA% ED TAX

nt tendered shall be exclusive of value added tax.
1. ATION
\\ o claims for escalation in costs will be entertained in this contract.

1.17 SUPERVISION

The Contractor, or a responsible person empowered to act on his
behalf, shall be present at the Work Site to supervise the Works and to
receive the instructions of the Manager.

1.48 INCOMPETENT EMPLOYEES

Any person employed by the Contractor on the Works who is, in the
opinion of the Manager, incompetent, or who may act in any improper
manner, may be discharged from the Works by the Manager, and such
a person shall not again be employed on the Works without the
permission of the Manager.



119 COMPLIANCE WITH STATUTES AND SAFETY RULES

1.19.1 The Contractor shall comply with all applicable legislation and Transnet
safety requirements adopted from time to time and instructed by the
Manager. Such compliance shall be entirely at his own cost, and shall
be deemed to have been allowed for in the rates and p{i%es in the

contract. i

1.19.2 The Contractor shall, in particular, comply with the following acts:

a) The compensation for Occupational Injuries and Dis§§ses Act, no.

130 of 1993; the Contractor shall produce proof ofjhls registration
and good standing with the Compensation Comfmegioner in terms

of the act.

b) The Occupational Health and Safety Ac ct 85 of 1993).
The Contractor is in terms of section 3 Ct No. 85 deemed 1o
d

be and employer in his own right witQ dui¥es’ as prescribed in the
said Act, and agrees to ensure thgt all e will be performed, and
machinery and plant used, in aas%:ce with the provisions of the
said Act in respect of all pg @ irvhis employ, other persons on
the premises or the site oRINE of the works or on the works to be
executed by him and u " control in terms of the contract.
According to section g7{SFt 85 of 1993) the agreements in this
contract and all doculgentg attached or referred to, form an integral
part of the arrypge ts and procedures mentioned in the
aforementione ion.

1.19.3 The Contragyr omply with the specification for Works on, over,
under or %n o railway lines and near high voltage equipment -
9

E7 (April included in the contract. He shall also comply with all
othe rdles, regulations and guidelines of Transnet applicable to
th re ®f WORKS carried out under the contract, and shall obtain

ulars thereof from the Manager.
1. %Mtion to compliance with sub-clause 1.19.2 hereof, the Contractor
\th Il report all accidents in writing to the Manager. Any accident
~ esulting in the death of or injury to any person on the WORKS shall be

reported within 24 hours of its occurrence, and any other accident shall
be reported within 48 hours of its occurrence.

1.20 HOURS OF DUTY

All work shall be carried out between the hours of 07:00 and 16:30,
Monday to Friday, unless ctherwise arranged with the Manager.

1.21 TERMS AND CONDITIONS

The Conditions of Contract shall prevail in the event of any discrepancy
or difference between the terms and conditions of the Petty Contract
Agreement (T440) and these Conditions of Contract.



1.22 CONTRACTOR’S REPRESENTATIVE

1.23

Tenderers shall supply the Manager (on the Tender Form) with the
name and telephong number of a representative who can be contacted
should queries arise.

OTHER SPECIFICATIONS APPLICABLE

The successful tenderer shall sign a copy of Transnet I\éﬁy Contract
terms and conditions (T440). A specimen copy has heey attached, but
this form must not be used for submitiing quotations.

The South African Standard Code of Practice for Wlicaﬁon of the
National Building Regulations SABS 0400-19 apply to all work

performed. O



TRANGHED

(RE{GiSTRATION NO.1990/060900/30}
i (SERVICES)

EMERGENC’/ REPAIRS TO SEWARAGE PUMPS, NATAL REGION

\
PART 2 - TENDER FORM !\
lizNe

NAME/S (in block letters plea
of (Full address) !

N4
S

Contractor /s ¢

&%usiness under the style or title of

NAME OF COMPANY (In block letters please)

@& offer to repair Transnet sewage pumps in Natal and Freestate
region. (hereinafter called the “Works”} in accordance with the conditions and
specifications provided by Spoornet and the terms set forth in the Pelty
Contract agreement (T440) and with the particulars which are submitted
herewith by mefus for the amounts stated in the following Schedule of Prices.
i / We undertake in the event of my / our tender being accepted to enter,
within two weeks of notification of the acceptance of my / out tender, into a

formal contract with Transnet or the due execution of the said Works, In

10



accordance with the said Petty «Contract Agreement (T440), special

conditions, specifications and particulars.

| / We further agree that if, after [ / We have been notified of the acceptance
of my / our tender, |/ We fail to enter intfo a formal contract as above
mentioned, Spoornet mayj (without prejudice to any other legal remedy which
it may have) recover from Me / us any extra expense to which it may have
been put in calling for tenders afresh and / or having to a th any less

favourable tender.

| / We declare that his tender is valid until

30 days is required)

Signed at on this ! day of 2014,
AS WITNESSES (JO

TENDERER

& Tenderer's Representative:

Telephone Number -

2

Please attach supporting documents and information fo this form.



(REGISTRATION NO.1990/000900/30}

(SERVICES)
EMERGENCY REPAIRS TO SEWAGE PUMPS, NATAL REGION.
ITEM DESCRIPTION UNIT | UNIT RIYCE EXCL

\\ VAT
C
1. Normal working hours (Monday o

Friday — see Mours Of Duty 1.20)

1.1 Labour Hou

2 After normal working hours (Monday
to Friday)
2.1 Cali out fee

2.2 Labour *Hour

3. Saturday

3.1. Cali out fee Unit

3.2 L.abour Hour

4. Sunday

4.1. Callout fe Linit

4.2, Labhoug Hour

5.

51. Unit

52 Hour
Material Mark up(see item 1.5.3) %

6.
% Cost per km outside of150km
Q area.

o




{REGISTRATION NO.1980/000900/30)
SERVICES)

EMERGENCY REPAIRS TO SEWARAGE PUMP SNATAL sEGEON

PART 3 - SITE INSPECTION CERTIF!CAT%

This is to certify that

has/have

representing the company

today inspected and examined the site of thefprop works for which he /
they is / are submitting his tender / their t

2014.

Signed at on th':so t of
é SPOORNET'S REPRESENTATIVE

S

THIS FORM IS TO BE RETURNED TOGETHER WITH THE TENDER
FORMS.
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Section 3
STANDARD TEEMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition(s) unacceptable, it should indicate which condition(s) isfare unacceptable and
offer an alternative(s). A Quotation submitted by a Respondent wili be subijected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business.

1  SOLE AGREEMENT \
Unless otherwise agreed in writing, these terms [Terms and each Term] ansnet's purchase order(s)
{Order or Orders] represent the only conditions upon which Trgn®get SOC Tid [Transnet] procures

goods or services specified in the Grder [collectively, the Produ person to whom the Order is

addressed [the Supplier/Service Provider]. Transnet dgff cept any other conditions which the

Supplier/Service Provider may specify, unless otherwise ag by Transnet in writing. In the event of

any inconsistency between these Terms and any Order§these Terms shall take precedence.

20 CONFORMITY WITH ORDER

quantities specified andfor the sp
consent of Transnet. The Supplier/S

purpose and of satisfactory gua

21 DELIVERY AND I
21.1 The deliverygat ddresses are those in the Order. Time shall be of the essence in respect of

the SuppRgr's ice Provider’s obligations under the Order.

1.2 Tl Spplic™®ervice Provider will not be excused for delay in delivery or performance except due to

ir nces outside its control and then only subject to the Supplier/Service Provider having

ned Transnet in writing on becoming aware of such circumstances. Transnet may terminate an

a, rder, in whole or in part, without incurring any liability to the Supplier/Service Provider if such a

delay becomes, in Transnel’s absolute opinion, significant.

22 PRICE AND PAYMENT
22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s} [a Tax inveice], supporting documentation and
month-cnd  statement  from  the Supplier/Service Provider. Tax  Invoices plus  supporting

documentation shall be posted to the address shown in the Order.

22.2 Payment of the Suppliers/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty] days from date of receipt by Transnet of & manth-end statement, unless otherwise agreed
to in writing. Transnet shall arrange for payment of such Tax Irivoices and any pre-authorised

additional expenses incurred, provided that the authorised expenses are supporied by acceptable

Respondent’s Signature Date & Company Stamp
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documentary proof of expenditure incurred {where this is avaifable]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products/Services or any written material provided to Transnel relating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited to any patent,
registered design, design right, trade mark, copyright or service mark on an application thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and hold it har !&s from any and all losses,
liahilities, cosks, claims, damages and expenses [including any legal fees] 4w directly or indirectly from
such allegation or claim provided that this indemnity shall not appl ere the Wallegation or claim arises
solely as a resull of the Supplier/Service Provider following a degj o&criginated and furnished by

Transnet. The Supplier/Service Provider shall either
a) procure for Transnet the right to continue using ihe in Products; or
b) modify or replace the Products/Services so t become non-infringing,

provided that in both cases the Products/Sgi all continue to meet Transnet’s requirements and any

@ ,

such Products/Services and will pay to Transnet a sum

specifications stipulated in the Order, Shi option be possible, the Supplier/Service Provider may

remove, with Transnet's prior wri €0

equivalent to the purchase prige. 1 et refuses to give such consent, the Suppiier/Service Provider

shall have no liability in ct of any continued use of the infringing Products/Services after

Supplier’s/Service Provi i itten request to remove the same.

24 PROPRIETAR

All inform ich¥Pransnet has divulged or may divulge to the Supplier/Service Provider and any
inform to Transnet’s business which may have come into the Supplier's/Service Provider's
po; oMt carrying out an Order, and the existence of the Order, shall be treated by the

ce Provider as confidential information and shall not, without Transnet’s prior written

sen? be disclosed to any third party, or be used or copied for any purposes other than to perform the

£

OMier. This clause does not apply to information which is public knowledge or available from cther sources
other than by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
materials issued pursuant to the Order and, pending this, shali protect Transnet's rights in any such

materials. Such confidential information shall at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not] or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part al any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is a change in control of the Supplier/Service

Provider or the Supplier/Service Provider commits any serious breach or any repeated or continued

Respondent’s Signature Date & Company Stamp
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mazterial breach of its obligations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself inte disrepute, on written notice to the Supplier/Service Provider when such

work on the Order shall stop.

26.2 Transnet shall pay the Supplier/Service Provider & fair and reasonable price for justifed work in
progress, where such price reflects only those costs not otherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and
final satisfaction of any claims arising out of such termination and upon such payment the
Supplier/Service Provider shall defiver to Transnet all work, including any materials, completed or in
progress, The sum payable to the Supplier/Service Provider under this o &e will not in any event
exceed the total amount that would have been payable to the Supplier/S&vice Provider had the Order
not been terminated.

26.3 In the event of termination the Supplier/Service Provider m all claims within 2 [twa]
months of tesmination after which time claims will enly b t Transnet considers exceptiona

circumstances.

26.4 If the Products are not provided in accordance wh an " the Order shali be deemed terminated

and the Supplier/Service Provider shall co e Transnet for any costs incurred in obtaining

substitute Products or any damage ¢ause ¢ the failure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shali b liablepfor the acts, omissions and defaults of its personnel or agents

who, for the purposes of theRQrder, Il be treated as if they are the Supplier’s/Service Provider’s

employees.  The Suppligr/ Provider shall ensure that any such personnel or agents, whilst on

Transnet’s premises, ghall ¢ with Transnet’s health and safety, security and system security rules and

precedures as a h&& regired.

28 INSOLY
If the er/Service Provider shall have a receiver, manager, administrator, liguidator or like person
a d oW all or any part of its assets or if the Supplier/Service Provider compounds with its creditors

saWCs a resolution for the writing up or administration of the Supplier/Service Provider, Transnet is at

borty to terminate the Order or Orders forthwith, or at its option, to seek performance by any such

appointed person.

29 ASSIGNMENT
The Supplier/Service Provider shall not assign its obligations under an Order without Transnet’s prior

written consent, which consent shall not he unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowiedgement of receipt by the recipient.

Respondent’s Signature Date & Company Stamp
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31 LAW
Crders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet’s right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive refief. If the
Supplier/Service Provider does not have a registered office in the South Africa &Q\till at all times maintain
an agent for service of pracess in South Africa and shall give Transnet the narf§e and address of such agent

as such may be amended, in writing, from time to time.

32 GENERAL V
Completion or termination of an Order shall be without prejg yany Term herein which by its nature
would be deemed o continue after completion or terminat w :ding but not limited to clauses 23, 24,
Error! Reference source not found., 25 and Errjr! Reféfence source not found.. Headings are
included herein for convenience only. If any T ko be heid #egal or unenforceable, the validity or

enforceability of the remaining Terms shail not acted. No failure or delay by Transnet to enforce any

W

rights under these Terms will operate as recf by Transnet. Al rights and remedies available to

either party under these Terms shal n to, not to the exclusion of, rights ctherwise available at

law.

33 COUNTERPARTS

These Terms and ¢

y be signed in any number of counterparts, all of which taken together

shaill constitute same instrument. Any parly may enter into this agreement by signing any

such count%

S

Respondent’s Signature Date & Company Stamy:
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with ail the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20

'\

NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY: _—
PHYSICAL ADDRESS:

Respondent’s conta Please complete]

Website

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to
TIP-OFES ANONYMOUS : 0300 203 056

Respondent’s Signature Drate & Company Stamp
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and compiete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

fwith bank stamp]

2. Certified copy of Identity Document(s} of Shareh{)lders/[)irectors/!‘fl“ers [where
applicable]

3, Certified copy of Certificate of Incorporation, CM29 / CMS %cha e]
4. Certified copy of Share Certificates [CK1/CK2 if CC]

5. Aletter on the company’s letterhead confirm physiq m tal addresses
6. Original valid SARS Tax Clearance Certificate
7. Certified copy of VAT Registration Ce

8. Certified copy of valid Company on Certificate [if applicable]

9, A signed letter from your audy untant confirming most recent annual turnover

figures

Cogha ing name

registered name
Registration Number or ID Number if & Sole Proprietor - _ _

ofentity [v] © CC. . - Trust.ooooPtyltd . Limited Partnership S_olé'?;opréé{o_r =

VAT number [if registered] - BT

Company telephone number

-Company fax number

:'. -Company email address

‘Company website address

Bank name oo S pranch & Branch code

Account holder T R 3 Bank account number

Postal address
Code

Physical Address .

Respondent’s Signature Date & Company Stamp
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Code
Contact person REHEE
Designation .......
Telephone o _ '  _;;:'_':_f_::']"_:::"'
Email CLET e e

Annual turnover range [last financial year] <R5m R5-35m . >R3m

Does your company provide Products Both

Area of delivery National Local

Is your company a public or private entity - Private

Does your company have a Tax Directive or IRP30 Certifica No

Main product or services [e.g. Stationery/Cons

Complete B-BBFE Ownership Defarls:

% Black o % Blac en

ownership - a hip

. .
Transnet ofgtacRgen S

- tradgopering Division L LT e

' ~ How many personnel (§es s
If vou are an existing Ve Q NI ransniet please complete the following:

Name Designation

o

Signature - Date

Respondent’s Signature Date & Company Stamp
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

It is hereby certified that - \‘

USSP SRS PRRTOPRS:
Representative(s) of ... g O

(name of comparty)

attended the information briefing session l of the proposed Service to be rendered in terms

of this RFQ on . 2014

Respondent’s Signature Date & Company Stamp
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Transnet General Bid Conditions — Services
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i DEFINITIONS

where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the confext clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal to & Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference ¢ a Request. for Proposal or Request for Quotation;
1.3 Day shalt mean any day other than & Saturday, sunday or public holiday;

1.4  Respondent{s) shall mean a respondent/bidder to a Bid Document;

1.5 RFP shall mean Request for Proposal; \\

1.6 REQ shall mean Request for Quetation;

1.7  R¥X shall mean RFP or RFQ, as the case may be;

1.8  Services shall mean the services required by Transnet as spQik Md Document;

1.9 Service Provider shall mean the successful Responde

1.10 Tax Invoice shall mean the document as requirgd by ’ 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

1.11 Transnet shall mean Transnet SOC Lid, d Owntd Company; and

1.12 VAT shail mean Value-Added Tax i the Value-Added Tax Act, 89 of 1991, as may be

amended from time to tme.

2 GENERAL

All Bid Documents and s tracts and orders shall be subject to the following general conditions

as laid down by Trans ar be strictly adhered to by any Respondent to this RFX.

3 SUBMISSION ORI CUMENTS

nieNall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
he clasing date and time specified in accordance with the directions issued in the Bid
ents. Late Bids will not be considered.

gids shall be delivered in a sealed envelape in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS
4,1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of coniract. Non-compliance with this
condition may result in the rejection of a Bid.
4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.

Page 3 of 11
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&

4.3 Only if insufficient space has been allocated for a pariicular response may a Respondent submit
additional infarmation under separate cover using its company’s letterhead. This must be duly cross-
referenced in the REX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of payment when submitiing their

6.1 Respondents must holid their Bid valid for acceptance by Transneat any tifie wilthin the requested
validity period after the dosing date of the REX. %
it N

able to demonstrate that the proposed change(s§is as a direct and unavoidable consequence of

Bid will be considered.

VALIDITY PERIOD

6.2  Respondents may be requested to extend their validi o a specified additional period. In

such instances, Respondents will not be allowed to ¢h3 aspect of their Bid, unless they are

Transnet’s extension of the validity period. Q
SITE VISIT / BRIEFING SESSIONM Q
yisit where it is considered necessary 0 view the site

Respondents may be requested to attghd {1}
prior to the preparation of Bids, og (i) 2ER0riefing session when Transnet deems it necessary to provide

Respondents with additional igf

tion relevant to the compiiaton of their Bids. When such visits or
sessions are indicated a in the Bid Document, Respondents are obliged to attend these

meetings as failure to fil reSult in their disqualification.

CLARIFICATIQON THE CLOSING DATE

Should dagicgion required on any aspect of the RFX before the dlosing date, the Respondent must
direct qUigf to the contact person identified in the Bid Document.

U ATION AFTER THE CLOSING DATE

After ™e closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisiion Coundil.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any fime
communicate with the Secretary on any matter relating to #s Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shali take place between
Respondents or other potential service providers or any member of the Acquisition Coundil or offidal of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successiul Respondent(s). A Bid, In respect of which any such unauthorised

communication has occurred, could be disqualified.
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12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respandent’s Bid. Failure to
submit mandatory returnable schedules / documents wil result in disqualification. Failure o submit other

schedules / documents may result in disquaiification.

DEFAULTS BY RESPONDENTS
12.1  If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when cailed upon to do so within such period as Transnet may

specify; or \\

b} accept an order in terms of the Bid;

C) furnish satisfactory security when called upon to do so for te fulfilma8 of the contract; or

) comply with any condition imposed by Transnel,
2

from the defaulting Respondent any additional expgnse incltred by Transnet in calling for new offers

Transnet may, in any such case, without prejudice to r ledal remedy which it may have,

proceed to accept any other Bid or, if it is necessary td call for Bids afresh, and may recover

or in accepting a iess favourable offer.

12.2 If any Respondent, who has submilted gl

referred o as the Service Providel @ the capacity of agent or subcontractor who has been

c) ny contract resuiting from such Bid in an unsatisfactory manner or has
condition of such contract; or
d} of®ed, promised or given a bribe in relation to the obtaining or the execution of such
ack; or
ac acted in a fraudulent or improper manner or in bad faith towards Transnet or any
& government depariment or towards any public body, company 0r person; of
) has made any misieading or incorrect statement either
(i} in the affidavit or certificate referred to in dause 18 [Notice fo Unsuccesstul
Respondents]; or
(il in any other document submitted as part of its Bid submission
and is unable o prove to the satisfaction of Transnet that
® it made the statement in good faith honestly believing it to be correct; and
® before making such statement, it took alt reasonable steps to satisfy itself of its
cogrectness; or
g} caused Tramsnet damage, or to incuir costs in order io meet the Service Provider's
requirements which could not be recovered from the Service Provider;
h) has litigated against Transnet in bad faith;
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i has been found guilty by a court of law, tribunal or other administrative body of & serious
breach of any law, during the preceding 5 [Tive] years;

i has been included as & company or person prohibited from doing business with the public
sector on Nationa! Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

[including any directors] shall, subject to dause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3  Any person or enlerprise or company against whom a dedision to blacklist has been taken, may make

representations to the Chief Finandial Officer of Transnet SOC Ltd, whose d*\ion shall be final.

12.4  Any disqualification [Blacklisting] imposed upon any person of cngerpiise or company, may also
apply to any other enterprise under the same or different names %

o persons of enterprise
or company [or associates thereof] and may also be applied to cpfor employee of the person

or enterprise or company concerned.

CURRENCY

Ali monetary amounts referred fo in a Bid response e in Rand, the currency of the Republic of South

Africa [ZAR], save fo the extent spedifically pers the RFX.

PRICES SUBIECT TO CONFIRMATIO

14.1  Prices which are quoted subjectfo confmation will not be considered.

14.2  Firm prices quoted for the &yration of any resulting order and/or contract will receive precedence over
prices which are suly ‘uation if this is in Transnel’s best interests,

ALTERATIONS Mar W THE RESPONDENT TO BID PRICES

All atterations mad®qby Respondent to its Bid price(s) prior to the submission of its Bid Documents must

be done b e incorrect figures and words where required and by inserting the correct figures and

words thapitems concerned. All such alterations must be initialied by the person who signs the Bid

D ailure to observe this requirement may result in the particular item(s) concerned being

the matter of the award of the business.
EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contrack or arder value is to be

' remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment

overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.7 1t is Transnet’s preference fo enter into Rand-hased agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to oblaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptabie to Transnet to protect itself

against any currency rate fluctuation tisks for the duration of any resulting contract or order.

16.3  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Sxchange and Remitfance section of the Bid Documents and

also {urnish full details of the principals to whom payment is to be made.
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17

i8

18

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respandents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 ‘Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance

with the contract and Value-Added Tax Act no. 89 of 1591 [VAT Act].

ACCEPTANCE CF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid. \\

17.2  Transnet reserves the right to accept any Bid in whole or in part. !

17.3  Upon the acceptance of a Bid by Transnet, the parties shalt be bougd by the®y General Bid Conditions
and any contractual terms and/for any schedule of “Special CondMgn¥g@Fotherwise which form part
of the Bid Documents, %

17.4  Where the Respandent has been informed by Transnet @ essage or email of the acceptance of
its Bid, the acknowledgement of receipt transmitfpd shalitoe regarded as proof of defivery to the

Respondent.
MOTICE TO UNSUCCESSFUL RESPONDENI 2

g g that their Bids have not been accepted as soon as
possibic after the closing date of the Bi n afhard of business to the successful Respondent all unsuccessiul

Respondents shall be informe

Unsuccessful Respondents shall be adyfSed

name of the successful Respondent and of the reason as o why their

Bids have not heen succe

TERMS AND CO CONTRACT
19.1  The SagiceNProvd®r shall adhere to the Terms and Conditions of Contract issued with the Bid

Dogffmapts, Whether with any schedule of ~Special Conditions™ or otherwise which form part of the
D nis.

ould the Respondent find any conditions unacceptable, it should indicate which conditions are

N, unacceptable and offer amendments/ alternatives by written submission on its company letterhead.

Any such submission shall be subject to review by Transnct's Legal Counsel who shall determine

whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

50.1 The contract documents will comprise these General Bid Conditions, the Terms -an¢ Conditions of

Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

50.2 The abovementioried documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award [ intent,
subject o &l additional amendments and/or special conditions thereto as agreed to by the parties.

20.3  Should Transnet inform the Respondent thal a forma!l contract will be signed, the abovementioned
documents together with the Respondent’s Bid response {and, if any, is covering letter and any
subsequent exchange of correspondence] as well as Transnet’s telter of Acceptance/Intent, shall

constitute a binding contract until the final contraci is signed.
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2L

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domiciium citandi el exccutand shall be a place in the Republic of South. Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shali agree fo
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shafl,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa wha is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in ail matters relating to the contract.

\\
IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be state e Bid. If the Respondent
is a close corporation, the full names of the members shall be sfat de If the Respondent is a
partnership or an individual trading under a trade name, the full n artners or of such individual,

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

23.1  The successful Respondent, when called a, shalt provide security to the satisfaction of

Transnet for the due fulfiiment of a = or order. Such security shall be in the form of an

advanced payment guarantee [AP a erformance hond [Performance Bond], as the case

may be, to be furnished by an@pprove®®bank, bul Iding society, insurance or guarantee corporation

carrying on business in Soggh Afr

23.2  The security may be a whole or part at the discretion of Transnet to make good any loss of

23.3
234

curity document(s) within 30 [thirty] Days from the date of signature of the contract.

turn the securities within the prescribed time shall, save where prior extension has been

73.57 Additional costs incuired by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

251  1In respeck of local Services, 1.e. Services 1o be rendered in the Republic of South Africa, the prices
quoted by the Respendent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

252 Inrespect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of #ts foreign principal sendering

such Service represents a Service rendered by the principal; and
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b) the Service Provider’s Tax Invoice(s) for the local portion only [i.e. the "commission” for the

Services rendered locally] must show the VAT separately,

26  IMPORTANT NOTICE TQ RESPONDENTS REGARDING PAYMENT

26.1

26.2

27 B

27.2

27.3

Method of Payment

aj The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment an which Bid price(s) shall be based.
b) However, in addition to the aforegoing the Respondent is invited to submit offers based on

atternative methods of payment andfor financing proposals.

C) The Respondent is required fo give full particulars of the terms ; will be applicable fo its
alternative offer(s) and the financial merits thereof will fuated and taken into

consideration when the Bid is adjudicated.

d} The: Respondent must, therefore, in the first instance, rictly in accordance with dause

consideration.

NOTE: The successful Respondent [the Se
furnish @ guarantee covering any advan§

Sectirities].
Conditional Discount

Respondenis offering pricgs whi ubiject to a conditional discount applicable for payment within

a spedific period are t N hat the conditional period will be calculated from the date of receipt by

QUIREMENTS
Period Contracts
1t will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.
Progress Reports

The Service Pravider may be required to submit periodical progress reports with regard to the defivery

of the Services.
Emergency Demands as and when required

if, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired ritical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate

delivery can be offered from any other source. The “otal or Partial Failure o Perform the Scope of
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28

29

Services™ sechion in the Tarms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1 Specifications

28.2

The Respondent should note that, unless notified to the contrary by Transnet or & designated official
by means of an official amendment to the Bid Documents, it is required fo tender for the Services

strictly in accordance with the specifications supplied by Transnet.
Copyright \
Copyright in plans, drawings, diagrarﬁs, specifications and documen sompiled by the Service

Provider for the purpose of contract work shall be governed by the Inte [ Property Rights section

in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

293

294

Bids submitted by foreign principals may be forward by by the principals or by its South

African representative or agent ta the Secretly the Acquisition Coundil or to a designated official

of Transnet according to whichever officer §

iten proof must be submitted to the effect that such

in the Bid Documents.

In the case of a representative or g

C

submit such authorisation by thdrepresgntative or agent shall disqualify the Bid.

representative or agent has bee rised to act in that capacity by the principal, Failure to

When legally authorised togrepare
Republic of South

hd submit Bids on beha¥f of their principals not domiciied in the
esentatives or agents must compile the Bids in the names of such

principals and sigfl thpm chalf of the latter.

South Afri tives or agents of a successful foreign Respondent must when so required
enter i ntract in the name of their principals and must sign such contract on behalf of
th ery such case a legal Power of Attorney from their principals must be furnished to

nfet A the South African representative or agents authotising them to enter into and sigh such

a) Such Power of Attorney must comply with Rule €3 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Courl: Rules
reguiating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Aftica.

b} The Power of Attorney must be signed by the principal under the same title as used in the Bid
Dacuments,

c} If a Power of Attorney held hy the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,

a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domicilium citandi et executandias provided for in the Terms and Conditions of Contradt.
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26,5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in

South Africa, in which case the name and branch of such bank shall be furnished; or

b} funds are to be transferred 1o the credit of its South African agent or representative, it which

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT \

Should a conflict arise between these General Bid Conditions and the Bid Docu e\t issued, the conditions

\%

stated in the Bid Document shall prevail

0ocoC0000000
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L INTRODUCTION

when an Agreement is entered into between Transnet SOC Lid {Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

hy the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words (‘phrases shall have the

meaning assigned thereto in this clause, except where the context clearly req r&s otherwise:

21
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated Wnd}or annexures andfor
appendices, incuding the Work Order(s), spcciﬁcatio%e Services and such special
conditions as shali apply to the Agreement, togeth eneral Tender Conditions and any
additicnal previsions in the assodiated bid docignen pgffred by the Service Provider [as agreed

in writing between the Parties}, which cofl and exdusively govern the provision of Services

by the Service Provider to Transnet;
Background Intellectual Prop all Inteliectual Property introduced and required by

either Party to give effect to ir ons under the Agreement owned in whole or in part by

ot licensed to either Party ofgheir gfiliates prior to the Commencement Date or developed after

the Commencement Dal§ otherwise pursuant to the Agreement;

Business Day ndays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaim t

i u
Comm G ate means [, notwithstanding the signature date of the Agreement;
B ial Information means any information or other data, whether in written, oral,

hicgor in any other form such as in documents, papers, memoranda, correspondence,

rica;

ools, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
lans, formulae, patents, or inventor’s certificates, which a Party discloses or provides {o the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:
a} information relating to methads of operation, data and plans of the disclosing Party;

) the contents of the Agreement;

) private and personal details of employees or clients of the disciosing Party or any other

person where anl onus rests on the disclosing Party to maintain the confidentiality of such

information;

d}) any information disciosed by either Party and which is clearly marked as being confidential
oF secret;

e} information relating to the strategic objectives and planning of the disclosing Party relating

ta s existing and plannead future business activities;
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2.7

28

>
2.9
2.0
2.11
2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g3 information relating to the business activitics, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Parly to maintain the confidentiality of such information;

h} information contained in the software and associated material and documentation
belonging to the disclosing Partly;

0 technical and scientific information, Know-How and irade secreis of a disclosing Pariy
inciuding inventions, applications and processes;

7) Copyright works; \\

K} commercial, finandal and marketing information;

i data concerning architecture, demonstrations, tools arMiechniqu®s, processes, machinery
and equipment of the disclosing Party; N

mj plans, designs, concepts, drawings, fu nd technical requirements and

spedifications of the disclosing Party;

n) information concerning faulls or d Ain goods, equipment, hardware or software or the

»d

o) information concerning { Fees and / or costs of the disclosing Party or its

authorised Subcontrgg® Q \eir methods, practices or service performance lcvels

actually achieved;

Copyright means theNght in expressions, procecures, methods of operations or mathematical
concepts, compéer codes, compilations of data or other material, literary works, musical
kspund recordings, broadcasts, program carrying signals, published editions,

P or cinematographic works of the copyright owner to do or to authorise the

cts specified in respect of the different categorics of works;

Pntal breach or breach of a fundamental term} or any Default, act, omission, negligence of
ement of either Party, s employees, agents or Subconiractors in connection with or in

relation to the subject of the Agreement and in respect of which such Party is Hable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation

fo the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee{s) shall mean the agreed Fees for the Services 1o be purchased from the Service Provider by
Transnet, as detaiied in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time o time;

Foreground Intellectual Property means all Intellectual Property developed by either Party

purstant to the Agrecment;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

SN
2.25
2.26
2.27

Inteilectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Knowi-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnets ficld of technoiogy, including technical information, processing of manufacturing
techniques, Designs, specifications, formulae, syslems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parlies to the Agreement together with their subs‘&%es, divisions, business

units, successors-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, on r have proceeded to grant,

and includes a right granted for any inventions, produg]

T

or employees of one Party during the termfpf the " eement, for which purpose authotised

es in all fields of technology;

Permitted Purpose means any activity or proces ndertaken or supervised by Personnel

disclosure of the other Party's Confideng ation or Intefiectual Property is a prerequisite in

order to enable such activity or proces

Subconiractor and the stafffof su #fhcontracior, o other authorised representative of either

accomplished;

Personnel means any paitner gent, consultant, independent associaie or supplier,

Party;
Purchase Order ns official orders issued by an operating division of Transnet to the
Service Provigll 1 provision of Services;

negPe |, the Service(s) provided to Transnet by the Service Provider, pursuant to

s} in terms of the Agreement;

evel Agreement or SLA means the processes, deliverables, key performance

rs and performance standards relating fo the Services to be provided by the Service
vider;

Subcontract means any contract or agreement or proposed contract or agreement between the

Sefvice Provider and any third party whereby that third parly agrees to provide to the Service

Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [incduding,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepls and techniques]
owned by, or ficensed to, the Service provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense ta Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, a5 may be amended from ime to Gme;
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2.28

2.28

2.30

341

3.2

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and technigues owned by, or ficensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
ingo, of combinalion of signs andfor loges capable of distinguishing the goods or services of one

undertaking from those of another undertaking;
VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Acl, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service t“ransnet, which may be

appended to the Agreement from time to time.

INTERPRETATION »
Clause headings in the Agreement are included for ease Qg only and do not form part of

the Agreement for the purposes of interpretation og sther purpose, No provision shall be

construed against or interpreted to the disadyantd ther Party hereto by reason of such

Party having or being deemed ta have structurdd or drafted such provision.
Any term, word, acronym or phrase theWgreement, other than those defined under the

clause heading “Definitions” shal its plain English meaning, and those terms, words,

acronyms, and phrases used ig ent will be interpreted in accordance with the generally

accepted meanings accorded@therely.

A reference to the singNgr incorporates a reference to the piural and vice versa.

A reference to ns incorporates a reference to legal persons and vice versa.

A refereng rticar gender incorporates a reference fo the other gender.

for the provision to Transnet of the Services which meet the requirements of Transnet,

NATURE Qﬁ:g
4.1 % ent is an agreement under the terms and conditions of which the Service Provider will
a

%ﬂeﬁver\/ of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Pariies from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparabie part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 79 fAmendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable,

Insofar as any ferm, provision or condition in the Work Order(s) conflicds with a like term,
provision or condition in the Agreement andjor a Purchase Order, or where the Agreement is
siient on the matter, the term, provision ar condition in this Masler Agreement shall prevai, uniess
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

Time will be of the essence and the Service Provider wili perform its obligalions under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be lizble under this clause if it is unable to meet such cbligation
within the time required as a direct result of any act of omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission, In the event of such delay, any time

deadiines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a artnership between the

Parties, or constitute or be deemed to constitute the Partics as @ a or employees of one

an_other for any purpose of in any form whatsoever.
Mo enter Thto an agreement in the
ng on the other's behalf; or

dit 1h any way or for any purpose

Neither Party shall be entitled o, or have the power or auth

name of the other; or give any warranty, representatio
create any liability against the other or bind the
whatsoever.

WARRANTIES

6.1

6.3

The Service Provider warrants to Trags

a) it has full capacity and gu @

Agreement is executdfl by a QWPauthorised representatives of the Service Provider;

at:

hter into and to perform the Agreement and that the

1)) it will dischar

its © ons under the Agreemerit and any annexure, appendix or
schedule he all due skill, care and diligence;

C) it willghe esponsible for the payment of remuneration and associated benefits, if

LY Q) rsonnel and for withholding and remitting income tax for its Personnel in

foMggnce with any applicable laws and regulations;

f | procure licences for Transnet in respect of all Third Party Malerial detailed in the
ork Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e} the use or possession by Transhet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party,
The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way SO as not to have an adverse effect on the
performance of the Services. Without prejudice to dause 6.3 below, in the event that the Service
Provider fails to meet ihe Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in ali material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as scon as possible but in any event within 30 [thirty] days of nolification by
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6.4

6.5

6.6

6.8

G.10

Transnel. In the event that the Service Provider fails or is unable to remedy such non-
conformanca within such time-scale, Transnet will he entitied to employ a third party o do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shali be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be Tiable to remedy any problem arising from or caused by any

modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

The Service Provider shall advise Transnet of the effeds of any g Q& proposed by Transnet

pursuant to clause 6.5 above, including but not fimited to any cogl infplications or any disruption

I

including the charges for the Services or any fimetables for he Services, will be agreed

in accordance with the change control procedure,

Change Controff,

in clause 29 fAmendment and

The Service Provider warrants that:

a) it has, using the most up-to-dat available, tested for [and deleted] all commonly

known viruses in the Materig] r all viruses known by the Service Provider at the date

of the relevant Work Ordg

b} at the tme of delivefly to et, the Materials do not contain any trojan horse, worm,

lagic bomb, timg bom door, trap door, keys or other harmful components.

The Service Provid s that, in the event that a virus is found, & will at its own expense use

same Mo Mgate such fosses and to restore Transnet o its original operating efficiency.

Provider undertakes to comply with South Africa’s general privacy protection in terms
ipn 14 of the Bill of Rights in connection with the Agreement and shall procure that its
¥nnel shall observe the provisions of Section 14 fas applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

“The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the ferms and conditions of the
Agreement, comply fully with the specifications as sef farth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or reguiations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements andfor regulations. The Service provider and/or fts Subcontracter shall grant
Transnet access, during the term of the Agreement, 10 review any safety-related activities,

including the coordination of such aclivities across ali parts of its organisation.

Page 8 of 26



SLab e L D G UL S U g

Services {January 2014]

7

TRANSNET'S OBLIGATIONS

7.1

7.2

/.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that reistes to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other pu;pose:‘ However, Transnet's compliance with any request for information is subject to any
internal securi{y rules and requirements and subject 1o the obsetvance by the Service Provider of

its confidentiality obligations under the Agrecment.

The Service Provider shall give Transnet reasonable notice of any information it reguires in

accordance with clause 7.1 above.

Subject to clause 14 [Service Provider’s Personnef], Transnet agr &\o provide the Service

Provider or its Personnel such access to and use of its {acilities as 4 essary to allow the Service

Provider to perform its abligations under the Agreement. V

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:

a) respond promptly to all complaints and §nguiriesTrom Transnet;
b} inform Transnet immediately of ispMg or camplaint arising in relation to the provision

of the Services;

Provider and the Serfce Proyltier's Services;

c) conduct its business i

nal manner that will reflect positively upon the Service

d} keap full recorfg cleamindicating alt transactions concluded by the Service Provider
relating g th miance of the Services and keep such records for at least 5 [five] years

each such transaction;

e) all times mairtain in full force and effect, any and all licences, permits and
~quired under applicable laws for the provision of the Services and the conduct of

usiness and activities of the Service Provider;
9] bserve and ensure compliance with all requirements and obligations as set out in the

fabour and relaled legistation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

q) comply with all applicable environmental iegistation and regulations, and demonstrate

sound environmentai policies, management and performance; and

h} ensure the validity of all renewable certifications, including but not fimited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement farthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the
Service Provider. ' '

The Service Provider acknowledges and agrees that it shall at all times:

a) render the Services and perform all its duties with honesty and integrity;

5] communicate openly znd honestly with Transnet and demonstrale a cammitment to

perorming the Services timeousty, efficiently and o the required standards;
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d)
e)

g}

h)

D

endeavour to provide the highest possible standards of service and professicnalism, with a

reascnable degree of care and diligence;
use its best endeavours and make cvery diligent effort to meet agreed deadlings;

treat its own Personnel, as well as all Transnet’s officers, employces, agents and

consultants, with fairness and courtesy and respect for their human rights;
practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 — Fquality and Diversity];
treat all enquiries from Transnet in connection with the Services with courtesy and respond
to ali enquiries premptly and efficiently. Where the Service Provider is unable to comply

with the provisions of this clause, the Service Provider will advi \ nsnet of the delay and

the reasons therefor and will keep Transnet informed Wress made regarding the
enquiry; v
when requested by Transnef, provide dlear and i1} ation regarding the Service

Know-How and other Confidential

Pravider's own policies and procedures, g
hking has been entered into between

Information, except where a non-disclosurd

the Parties;

not allow a conflict of interest § jopWgtween its own inlerests {or the interests of any

of its other customers] and Jiig

o

gratuity, enticement,fncentiye or gift that could reasonably be regarded as bribery or an

sts of Transnet;

not accept or offer, nduce or promote the acceptance or offering of any

to damage or tarmish Transnet’s reputation or business image; and

imMediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

Iwhich it becomes aware in connection with Transnet or the provision of Services.

K BE®E AND SOCIO-ECONOMIC OBLIGATIONS

97 B-BBEE Scorecard

aj

b}

)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. I is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier

Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in lerms of the B-BBEE Act and proof thercof al the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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9.2

d

e)

2)

of clause 19Errar! Reference source not found, sh
E-BBEE Improvement Plan

(i3 a change in the Service Provider's B-BBEL status which is less than what it was at

the time of its appointment including the impact thereof; and

(iy & corporate or internal restructure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data {underlying data relating to the Service Provider
which has been relied upen or utifised by & verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days of such request. A failure to
provide such data shafl constitute a Service Provider Defauit “ may be dealt with in

accordance with the provisions of clause 19Error! Referenge spurce not found.,

In the event there is a change in the Service Provider'sqg-BBEE stus, then the provisions

Transnet encourages its Service Providers antly strive to improve their B-8BEE

levels. To this end, the Service Providly undertakes to provide Transnet with a B-BBEE
Improvement Plan to indicate { nt Mawhich their B-BBEE status wilt be maintained or
improved over the contract paggQ per Annexure i 2 of the RFP.

@ duration of the Agreement, comply with the B-BBEE

The Service Provider

Imprevement Plan.

B-B Improvement Plan and monetary value of the commitments
(unless otherwise agreed in writing) be less or less favourable than

made by the Service Provider in such B-BBEE Improvement Plan.

the cgfimiy
Suppli i ent Implementation Plan

%d bn to the Supplier Development Plan which. the Service Pravider provided as part
% bid, the Service Provider undertakes, as stipulated in the RFP, 10 provide Transnet

ith & Supplier Development Impiementation Plan [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
{forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 {forty five) days as aforesaid {or such later date

as Transnet may consent to in writing).

Tf the Partics (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Suppﬁer Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute & Service Provider Default and Clause

19Errort Reference source not found, shall apply.

The Supplicr's Implementation Plan shall include, but not be limited 10 ;
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9.4

9.5

e) The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be jess or less favourable than
the commitments made by the Service Provider in the Supplier Development
Implemeniation Plan.

Green Economy/Carbon Footprint

a) In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Trensnet with an
understanding of the Service Provider’s position with regard to issucs such as waste

disposal, recycling and energy conservation.
Reporting \
a) The Service Provider shall monitor, audit, and record in_anfeuditable manner, its own

implementation and compliance with the B-BBEE Irgoroveme Plan and the Supplier

Development Implementation Plan  and provide NgeNCogract Manager with  such

information as the Contract Manager ma

implementation of the B-BBEE Improve @
Implementation Plar.

bly request concerning the

and the Supplier Development

b) The Service Provider shall, eve -c) months from the Commencement Date and

within 7 (seven) days of the e the calendar month of that 3 (three) months period,
provide Transnet with a g monitoring purposes only) in respect of each of the

undertakings stipulatgflin se 9.5.

9] Transnet, throygh its

B-BBEE Improvement Plan and Supplier Development Implementation Plan.

ost verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the refevant spedialist
from Transnet’s Supplier Development division, must report 10 the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager andfor the Supplier
Development specialist reasonably considers, hased en the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, I any, fo which the

Service Provider has not so complied.

) Without prejudice to the Transnet’s rights under the Agreement:

{i if the Contract Manager and/or Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BREF Traprovement Plan and/or the Supplier Development Impiementation Plan, the
Contract Manager and/or the Supplier Development specialist ‘may make such
recommendations as is considered reasonably appropriate 1o the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider 1o remedy such non-compliance and the time period

within which such steps must be taken;
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(iy  If such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i} Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to # by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes fo its attention.
Both Parties must attend such a meeting and negoliate in good faith with a view to
reach agreement on the steps or aclions that the Service Provider must undertake

in order to remedy that non-compliance.

gy in the event the Service Provider is found not to have met the B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Impro \ t Plan and the Supplier
Development Implementation Plan, and/or is found to udutent in submitling the
reports, then Transnet shall impose a non-compliance genalty asNprovided for in clause 9.6
below or shall be entitled o terminate in terms of € wd 19.

h} For the sake of completion of its contract tiong, the Service Provider shall be
obliged to compiete all the undertakings er the B-BBEE Improvement Plan and
the Supplier Development Implementgtion Pia to 6 months before the Termination
Date.

Penalties

¥ the Service Pro §s, at any time, to achieve s commitments under and in
accordance the ™B-BBEE  Improvement Plan and the Supplier Development
Implemepta a1 ("a Non Compliance”), the Service Provider shali, subject to Clause

jiance Penalty Cap], pay a Non Compliance penally ("Non Compliance

ransnet in respect of such Non Compliance at the applicable rate ("Applicable

te' s prescribed in dause 9.6(i) below.

and accrue at the Applicable Rate per month until:

6 Non Compiiance Penalties shall be calculated as a percentage of the Contract Value

(i)  the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan andfor the B-BBEE

Improvement Plan {as applicable}; or if eartier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):
b)

In relstion to the Suppiier Development Implementation Plan, Non Compliance Penalties

shali accrue at the following Applicable Rates:

)] for the first month (or part thereof), a rate of 0.25% (one quatter per cent);
{i)] for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(it} for the third menth {or part thereof), a rate of 1.0% (one per cent);

(iv) for the fourth month (or pait thereof), a rate of 1.25% (one and one gquarier per

cent}; and

(v}  for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a

half per cent}.
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A

Tn relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the
following Applicable Rales:

)] for the first month {or part thereof), a rate of 1.0% (one per cent);
(i)  for the second month {or part thereof), a rate of 1.5% (one and & half per cent);
(iiy  for the third month (or part thereof}, a rate of 2.0% (two per cent};

(iv}  for the fourth month {or part thereof), a rate of 2.5% (two and a half per cent);
and

(v)  for any period of Non Compliance after the fourth month, a rate of 3% (three per
cent).

Non Compliance Penalty Cap (for Large Enterprises):

d)

The maximum amount of the Service Provider's liabili t&ﬂ}n Compliance Penaities

under this dlause 9.6 shall not exceed:

(B in the case of the Supplier Development JITRe tion Plan, 5% (five per cent) of
the Contract Value; and

(il in the case of the B-BBEE Impfveme n, 5% (five per cent) of the Contract
Value, (each a Nen Compli

Applicable Rates of Non Complian nalties {for Q5Es and EMEs):

e} In relation to the Suppl ypihent Implementation Plan, Non Compliance Penalties
shall apply annually e 0.5% {one half per cent);

f) In relation to thQ B-8B provement Plan, Non Compliance Penalties shall apply annually
at the rate © {one half per cent).

Mon Compl ity Cap (for QSEs and EMEs):

g}

)
S

amount of the Service Provider's liabitity to pay Non Compliance Penalties

s Clause 9.6 shall not exceed:

e case of the Supplier Development Implementation Plan, 1.5% (one arx! & half per
cent) of the Contract Value; and

in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate:

b

k)

If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating

the Non Compliance Penalties which have accrued during that period.

A Non Compliance Penalty Certificate shall be prima facie proof of the matters fo which it

relates. If the Service Provider disputes any of the amounts set out in a Non Compliance

Penalty Certificate:

{i the dispute shall be resolved in accordance with the provisions of the Agreement;
and

{(in it pursuant to that referral, & is determined that the Service Provider owes any
armount to Transnet pursuant to the Non Compliance Penalty Certificate, then the

Service Provider shall pay such amount to Transnet within 10 {ten) Business Days of
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the determination made pursuant 1o such defermination and an accompanying valid

Tax Invoice,

Payment of Non Compliance Penalties:

10

11

) Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Cerlificate within 10 (ten) Business Days of Transnef issuing
a valid Tax Tnvoice to the Service Provider for the amount set out in that cerfificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance

Penaltics accrued during any relevant period, those Non Compliance Penalties shall he

\

s after receipt of a valid

carried forward to the next period.

m)  The Service Provider shall pay the amount due within 10 {ten
Tax Invoice from Transnet, failing which Transnet shall, ut prejudice to any other

ment which may be in

) Should the Sepvice Provider fail to pay a . mpliance Penalties within the time

indicated in above {as applicable), Transnet 3§ ntitled to deduct the amount not paid

by the Service Provider from the accourff of the Service Provider in the ensuing month.

o) The Non Compliance Penalties ch IMthis Ciause 9.6 are stated exdusive of VAT. Any
al

VAT payable on Non Compj ties will be for the account of the Service Provider.

FEES AND EXPENSES

0.1

10.2

10.4

In consideration of thq prov f the Services, Transnet will pay to the Service Provider the
Fees detailed in the t schedule or Work Order.

voiced for materials used in the provision of the Services save for those

materialg@il out in the Work Order and accepted by Transnet or in any relevant Wark
Order [Whic e invoiced to Transnet at cost].
nigss rwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

videt all reasonable and proper expenses incurred directly and solely in connecticn with the

ision af the Services, provided that all such expenses:
aj are agreed by Transnet in advance;
b} are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and
d) will enly be reimbursed if supported by relevant receipts.

Al Tax Invoices relating to Fees, out of pocket ecxpenses and, i applicable, travel and
accommeodation costs, will provide the detail for each of the Personne! carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed

Tax Invoice together with the supporting documentation as specified in the Work Order appended
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i2

i3

herelo, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

11.3  All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

114  Unless otherwise provided for in the Work Order(s) appended fo the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
the statement together with all valid and undisputed Tax Invoices and supperting documentation.

11.5 Where the payment of any Tax Invoice, or any parl thereof which is n ‘%dispute, Is not made in
accordance with this clause 11, the Service Provider shall be enfjffel to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s pigne rate §interest in force, for the
period from the due date of payment until the outstanding a wid.

FEE ADJUSTMENTS

12.1  Fees for Services rendered in terms of the Aggeem Il be subject to review as indicated in
the Work Order{s) annexed hereto from ti Qhime.

12.7  No less than 2 [two] months prior to oposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next @ otherwise indicated and appended hereto.

172.3  Should Transnet and the Seffrice PNagglr fail to reach an agreement on Fees for the successive

period, either Party shali be

INTELLECTUAL PFORER IGHTS
13,1 Title & fi al Infermation
a T

13.2

st will retain all right, titte and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intelleciual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

c} The Service Provider shall grant to Transnet an irrevocable, royally free, non-exclusive
licence to use the Service Provider's Background Intellectual Properly for the Permitted

Purpose. This licence shalt not permit Transnet to sub-license to other parties.

) The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commerdially exploiting the Foreground Intellectual Propertly, 1o the extent

that such access is required.

Title to Intellectual Properiy

a) Al right, title and Interest in and o Foreground Intellectus! Property prepared, conceived

or developed by the Service Provider, its researchers, agems and employees shall vest n
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13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any fime during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest te any of the Foreground Intellectual Property and shall not counsel or assist
any person to do so.

b} Transnet shall be entitled to seek protection in respect of the Foreground Inteffectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Sepvice Provider shalt reasonably assist Transnet in attaining an\aaintaining protection of
the Foreground Intellectual Property.

C} Where the Foreground Intellectual Property was creaged by W Service Provider or ils
researchers, agents and employees and where Transn®§e

ot fo exercise its oplion to

maintenance of any such protection, Trans notify the Service Provider who shall
have the right of first refusal to i @ prosecution or maintain any such
applications and to maintain a action issuing on the Foreground Intellectual
Property.

d} No consideration shall be nshet to the Service Provider for the assignment of
any Foreground Int [ Drgfferty from the Service Provider to Transnef, over and

above the sums, pay

e)

Trafisnet’s Background Iniellectual Property and/or Foreground Intellectuat Property.

itiio Improvements

ny improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property andfor Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do ail things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
andfor modificaticns, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership andfor protection

of the improved Foreground Intellectual Property.,

Unauthorised Use of Confidential Infermation

The Service Provider shall not authorise any party to act on or use in any way any Confidendal
Information belonging to Transnet whether or not such parly is aware of such Confidential
Information, and shall promptly nolify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnel's cost and expense, to prevent such third party from so acling.
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14

13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to nolify Transnet in writing of any confliciing uses of, and
applications of registrations of Patents, Designs snd Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquites knowledge and Transnet shail have the
right, as its own option, Lo proceed against any party infringing its Intellectual Property.

) Tt shall be within the sole and absolute discretion of Transnet to determing what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end. \

Cl The Service Provider shall cooperate to provide Transnet Wromptly with ali relevant
ascertainable facls.

d) If proceedings are commenced by Transnet aloneg, Wﬁai! be responsible for all
expenses put shall be entitled to all damag

3

0

awards arising out of such
pBth Parties, both Parties will be

proceedings. If proceedings are commen

responsible for the expenses and both Hrties e entitled to damages or other awards

arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL 2

141 The Service Provider's Per &3 be regarded at all times as employees, agents or

Subcontractars of the Servidk Proviier and no relationship of employer and employee shall arise

hetween Transnet and Yy Service Provider Personne! under any crcumstances regardless of the

degree of supenggi ay be exercised over the Personnef by Transnet.

14.2  The Service pc rants that all s Personnal will be entitled to work in South Africa or any

h the Services are to be performed.

43 7T pidfvider will ensure that its Personnel comply with all reasonable requirements made

@ Service Provider by Transnet concerning conduct at any Transnet premises ofF any
1 emises upon which the Services are to be performed [including but not limited to security
requlations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these reguirements.

14.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence wouid, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal {with reasons why]. The
reasonable exclusion of any such individuat from such premisés shall not relieve the Service

Provider from the performance of its obligations under the Agreement.

14.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been

absent for any period, then the Service Provider will promptly supply a replacement of equivaient
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calibre and expericnce, and any such replacement shall be approved by Transnet prior o

commending provision of the Services, such approval not to be unreasonably withheld or delayed.

15 LIMITATION OF LIABILITY

15.1

15.2

153

15.4

15.5

1

IS, QNSURANCES

16.1

16.2

16,3

Neither Party excludes or limits Hability to the other Party for:

a) death or personal injury due to negligence; or

b} fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or

damage suffered by Transnet to the extent that it results from an \& of or omission by the

Service Provider or its Personnet in connection with the Agreemeql 1§¢ Service Provider's liability

arising out of this clause 15.2 shall be limited to a maximumg amountYgayable in respect of any
one occurrence or a scries of related occurrences in 2 sin

v year, such amount to be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 above,§§ of either the Service Provider or
Transnet under or in connection with the Agigement, v ether for negligence, misrepresentation,
breach of contract or otherwise, for dir r damage arising out of each Default or series of
related Defaults shall not exceed 1 one hundred per cent] of the Fees paid under the

schedule or Work Order to whicl

Subject to clause 15.1 aboyg, a

wble T ther for indirect or consequential loss or damage of including

indirect or conseqfagli® loss of profits, business, revenue, goodwill or anficipated savings of an

indirect natu mage incurred by the other Party as & result of third party claims.

thigs in this clause 15 shall be taken as fimiting the liability of the Service Provider in respect of
se 13 finteliectual Property Rightsf ot clause 17 fConfidentiality].

Without limiting the liability of the Service provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury fo any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

palicy rencwals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, # shall notify Transnet in writing as soon as it becomes aware of the reduclion or

inadequate cover and Transnet may arrange Of purchase such insurance. The Service Provider
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17

shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider's lability, Transnet assumes no responsibility for such insurance being adeqguate

to protect ail of the Service Provider’s Hability.

16.4 In the event that the Service Provider receives written notice from il insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases te he

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such terminalion and/or unavaiiability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30
[thirty] days pricr written notice to that effect.

CONFIDENTEALITY \\
17.1 The Parties hereby undertake the following, with regard to Confide nformation:
a} not to divulge or disclose to any person whomsoey

Wrm or manner whatsoever,
3 the other, without the prior

called upon to do so in accordance

either directly or indirectly, any Confidential In

han VW
CWLiO

with a stetute, or by a court having Juris

written consent of such other Party, other

or by any other duly authorised and

empowered authority or offical, | ich event the Party concerned shall do what is

whatsoever apii the idential Information, disclesed to it as a result of the Agreement,

for any pu hatsoever other than for the purpose for which it is disclosed or

closed Confidential Information, without the prior written consent of such other

othepgffse T strict compliance with the pravisions in the Agreement;
c} ) ny notes, sketches, drawings, photographs or copies of any kind of any part
the
, &

A

xcept when reasonably necessary for the purpose of the Agreement, in which case

%uch copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compitation, including sofiware or hardware disclosed and
shall not analyse any sampie provided by Transnet, or otherwise defermine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obiigations pursuant to the Agreement;

not 1o exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by ecither Parly to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject 1o thelr

control, any public statements or issue press rcleases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so

has first been abtained from the Party {irst disclosing such information;

h} each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their dutics to receive the Confidential Information for the
Permitted Purpose provided that the employce or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants horour such obligations; \

i} each Party shall notify the other Party of the name of each pdgson or entity to whom any

1 each Party shall ensure that any person or entil

Confidential Information has been disclosed as soon as practicatWgafter such disclosure;
V it discloses Confidential

Information shall observe and perform all of ¢ the Party has accepted in the

Agreement as i such person or entity has 4

@ ~®greement. The Party disclosing the
Confidential Information shall be resgonsibi®ig

any breach of the provisions of the

Agreement by the person or entity;

KJ each Party may by written noticy he other Party specify which of the Party’s employees,
officers or agents are reqy -1 2 non-disclosure undertaking.
17.2  The duties and obligations N Confidential Information in this clause 17 shall not apply
where:
a} a Party can rate that such information is already in the public domain or becomes

availa ullic through no breach of the Agreement by that Party, or its Personnel;

ar

v in a Parly’s possession prior to receipt from the other Party, as proven by the
_mentioned Party’s written records, without an infringement of an obligation or duty of

onfidentiality; or

can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or abligation of confidentiatity; or

dj is independently developed by a Paity as proven by its written records.

17.3  This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, afl documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without [imitation ali corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FATLURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or negiect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnct may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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20

TERM AND TERMINATION

19.1

15.2

19.3

19.4

i9

.6

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is {e}
and the duration shall be for a {e] [[e]] year pericd, expiring on [®], unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules of annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for @ further period to be agreed by the
Parlies.

Either Party may terminate the Agreement forthwith by notice in writin\‘1 the other Parly where

a

the other Party has commitied a material Default and, where such D it is capable of remedy,

has failed to remedy such Default within 30 [thirty] days of receiving Ti8gce specifying the Default

and requiring s remedy.

Either Party may terminate the Agreement forthwith by rting to the other Party when

the other Party is unable 1o pay its debts as they ommits any act or omission which

would be an act of insolvency in terms of theginsoWggghct, 24 of 1936 [as may be amended

from time fo time], or if any action, appli r proceading is made with regard to it for:

a} a voluntary arrangement or can or reconstruction of its debts;
b) its winding-up or dissoiutiq ‘

C} the appointment of affiquidd ustee, receiver, administrative receiver or similar officer;
or
(s} any similar & pplication or proceeding in any jurisdiction to which itis subject.

Transnet ma the Agreement at any time within 2 [two] months of becoming aware of

a changegf 'rolgef the Service Provider by notice in wriling to the Service Provider. For the
purposeQof ause, “control” means the right to direct the affairs of a company whether by

TN shares, membership of the board of directors, agreement or otherwise.

IS may cancel any schedule or Work Order hereto at any fime on giving the Service
der 30 {thirty] days’ written notice.

otwithstanding this dlause 19, either Party may cancel the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

20.1

20.2

203

Termination in accordance with dause 19 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Parly and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up 1o Transnet, all Deliverabies and
property belonging to Transnet for, in the event of termination of a3 Waork Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the

Service Provider, and certify to Transnet in writing that this has been done.

To the esdent that any of the Deliverables and property referred o in clause 20.2 above are in

electronic form and confained on non-detachabic storage devices, the Service Provider will provide
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204

205

206

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in refation fo the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider

will promptly deliver such goods and materials to Transnet or as it may &ct.

The provisions of clauses 1 /Definitions], 6 [Warranties], 13 [Inte ctual Froperty Rights], 15

Resofution]and 30 [Governing Law] shall survive terminatio

[Limitation of Lisbility], 17 [Confidentialilyf, 20 [Consequgnce o minationf, 26 [Dispute
Wf the Agreement. |

1f either Party [the Defaulting Party] commits a 1 of the Agreement and fails to

d el ition to any other rights and remedies

remedy such breach within 30 [thirty] Business I}
[hereinafter the Aggrieved Party], shail be dptitie

vitien notice thereof, the other Party

that it may have in terms of the Agree terminate the Agreement forthwith without any
fiability and without prejudice o any @ s which the Aggrieved Parly may have for damages
against the Defaulting Party.

Should:

a) the Service Pravider Wagl or attempt to effect a compromise or composition with its

creditors; o
b} either

{ roygsionally or finally; or

provisionally or finally liquidated or placed under judicial management,

c) he cease of threaten to cease to carry on its normal fine of business or default or

aten to default in the payment of its liabilities generally, or commit any act or omission

hich would be an act of insolvency in terms of the Insclvency Act, 24 of 1936 {as may be
amended from time to time};

then the other Party shali be entitled, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

pal ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitied to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

22 FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from zny failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as ads of God, fire, flood, wat, jockout, government action, faws or regulations,

terrorism or civil disturbance, defaults or other crcumstances of fadlors beyond the reasonable
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23

24

/3

22.2

control of either Party, and to the extent that the performance of obligations of gither Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shalf be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of force majeure.

Fach Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seelc agreement to modification of the relevant
pravisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Parly within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate
the Agreement with immediate notice. \\

EQUALITY AND DIVERSITY

23.1

The Service Provider will not victimise, harass or discriminat Wy employee of either Party
to the Agreement or any applicant for employment with o the Agreement due o their

4 il
s {8 f

brk environment, demolion, transfer,
of employment, rates of pay or other forms of

gender, race, disability, age, religious belief, sexual

or part-time status. This provision
applies, but 1s not limited to employment, upgra

recruitment, recruitment advertising, termipati

compensation and selection for trainin

Both Parlies to the Agreement ung®mns at they will not, and shall procure that its employees,
agents and Subcontractors @ ach any applicable discrimination legislation and any

amendments and re-enactmi@ts thereof,

NON-WAIVER

24.1

24.2

Failure or negfct her Party, at any time, to enforce any of the provisions of the Agreement,
shall not magner, be construed to be a waiver of any of that Party's rights in that regard
¢ Agreement.

and in 1gm
ch or neglect shall not, in any manner, affect the continued, unaitered validity of the

cegent, or prejudice the right of that Party to institute subsequent action.

AL INVALIDITY

Cany provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected
thereby.

DISPUTE RESOLUTION

26.1

26.3

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try o resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and nolify the other Parly accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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26.4  This clause constitutes an irrevocable consent by the Parties to any proceadings in lerms hereof,
and neither of the Parties shall be entitled 1o withdraw from the provisions of this clause or daim

at any such proceedings that it is not bound by this clause 26.

26.5 This clause 26 is severable from the rest of the Agreement and shall remain {n effect even if the

Agreement is terminated for any reason.

26.6  This clause 26 shall not preclude either Party from seeking urgent refief in a court of appropriate

jurisdiction, where grounds for urgency exist.

27  ADDRESSES FOR NOTICES

27.1 The Parties to the Agreement select the physical addresses and fag \1‘@ numbers, as detailed

hereafter, as their respective addresses for giving or sending anynofce provided for or required
in terms of the Agreement, provided that either Party shall Re entitle®o substitute such other
address or facsimile number, as may be, by written notice toWe g

a) Transnet

{i) For legal notices: [

Fax No. [e]

Attention: Legal Counsel

(il  For commerdial ma : |e]

Fax No. [e]

Attention; [#]
| b} The Sgvi ovider
i %I notices: [e]
4 Fax No. [®&}

Attention; [@]

% (iy  For commercial matters: [e]
S

Fax No. [e]
Attention: (&}
27.2  Any notice shail be addressed to a Party at its physical address or delivered by hand, or sent by
facsimiie.
27.3  Any notice éhaii be deemed 1o have been given:
a) if hand delivered, on the day of delivery; or
b} it posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

cj if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be availabie on that dale, on the

next Business Day.
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28

22

30

WHOLE AND CNLY AGREEMENT

98.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

28.2  The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in

the Agreement, including any annexures, appendices, schedules or Waork Order(s) appended
hereto.

AMENDMENT AND CHANGE CONTROL

29.1  Any requirement for an amendment or change to the Agreement or to \‘lork Order shali ondy be

valid if it is in writing, signed by both Parties and added to the Agreement as an addendum

hereto.
Vn good faith seek to agree

lause 26 fDispute Resolution].

26,2  In the event the Parties cannot agree upen changes, the Pa

any proposed changes using the dispute resolution pr

GOVERNING LAW
The Agreement is exclusively governed by and caagiglied in accordance with the laws of the Republic of

South Africa and is subject to the jurisdiction @ cour® of the Republic of South Africa.
30.1 Change of Law

In the Agreement, unless jfie C btherwise requires, references to a statutory provision

include references to that Mgtutgll provision as from time to time amended, extended or re-

enacted and any g ions made under it, provided that in the event that the amendment,

extension or - of any statutory provision or introduction of any new statutory

provision h | impact on the obligations of either Party, the Parties will negotiate in

good NyLo o such amendments o the Agreement as may be appropriate in the
cir%e f, within a reasonable period of time, the Service Provider and Transnet cannot
e ag®ment on the nature of the changes required or on medification of Fees, Deliverables,
les, or other terms and conditions, either Parly may seek to have the matter determined in
%rdance with clause 26 fDispute Resolution] above.
UNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by signing any such
counterpart.

o0o0000ce
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THIS AGREEMENT is made befween

Transnet 50C Ltd [Transnet] [Registration No. 1990/000500/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Cotmmissioner Street, Jobannesburg 2001,

and \\
the Company as indicated in the RFG bid response hereto

WHEREAS

subject 1o the terms and conditions of this Agreement whi elves will be subject to the parameters of the Bid

Document,
IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement;

1.1 Agents mean dig icers, emplayees, agents, professional advisers, contractors or sub-

contractors an member;

1.2 Bid or Big DoWum means Transnet’s Request for Information [RFI] Request for Proposal [RFQ] or
Regfiesiyfor tation [RFQ], as the case may be;

1.3 eNgigfl Information means any information or other data relating to one party [the Disclosing
=ndfor the business carried on or proposed or intended to be carried on by that party and

a, which is made available for the purposes of the Bid to the other party [the Receiving Party} or its
Agents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure

and any other informaticn otherwise made availabie by the Disclosing Party or ifs Agents o the

Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in

writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available fother than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the ferms of this
Agreement]; or

B was lawfully in the possession of the Receiving Party or its Agents {as can be demonstrated by
#s written records or other rcasonable evidence] free of any restriclion as to its use or

disclosure prior to its being so disclosed; or



[January 2014}

) following such disdlosure, becomes availabie to the Receiving Party or its Agents [as can be
demenstraled by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Parly in relation 1o such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of cither
party; and

1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 Al Confidential Information given by one party to this Agreement [the Di Q‘ng Party] to the cther
party [the Receiving Party] will be treated by the Receiving Pary asscciet and confidential and will

mmunicate or disclose

not, without the Disclosing Party’s written consent, directly or dndirectly
[whether in writing or orally or in any other manner] Confide Watﬁon o any other person

other than in accordance with the terms of this Agreement

e

commerdial discussions between the parties in refftion tOW€ Bid or for the subsequent performance

2.7 The Receiving Party will only use the Confidential Info or ihe sole purpose of technical and

of any contract between the parties in refati Bid.

2.3 Notwithstanding clause 2.1 above, the Reggl tty may disclose Confidential Information:

a) to those of s Agenis why eod to know the Confidential Information for the sole
purpose set out in clau W provided that the Receiving Party shall ensure that such

Agents are made

the same is cofNeral and that they owe a duty of confidence to the Disclosing Party. The

Receivin % all times remain liable for any actions of such Agents that would

constiipt reggh of this Agreement; of
(s}] io required by law or the rules of any applicable regulatory authority, subject to
C
241 snthat the Receiving Party is required to disclose any Confidential Information in accordance

ause 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the
DWclosing Party regarding the form, nature, content and purpose of such disclosure or any action

S

which the Disclosing Party may reasonably take fo challenge the validity of such requarement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notlify the
Disclosing Party of such event and if requested take such steps {including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/for o prevent

further unauthorised copying, disclosure or use.
7.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shalt not

confer on the Receiving Party any rights, including intellectual property rights over the Confidential

Information whatsoever, beyond these contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

3.2 The Reseiving Party shall keep a writlen record, to be supplied to the Disclosing Parly upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information [including all copies}; and

b) expunge or destroy any Confidential Information from any computer, word processor or other

device whatsoever inte which it was copied, read or programmed by the Company or on its

behalf. \\

3.4 The Company shall on request supply a certificate signed by a director as t§ its full compliance with the

requirements of clause 3.3 b) above.

4. ANNOUNCEMENTS V

4.1 Neither party will make or permit to be made any annou

disdosure of its prospective interest
in the Bid without the prior written consent of theothe

4.2 Neither party shall make use of the other party%r any information acquired through its dealings
pUTpOR

with the other party for publicity or mark
party.

5. DURATION
The obligations of each party

s without the prior written consent of the other

d its under this Agreement shall survive the termination of any

discussions or negotiations b the parties regarding the Bid and continue thereafter for a period of 5

{five] years,

a. PRINCIPAL
Each party

tha®lt is acting as principal and not as nominee, agent or broker for any other person

e rosponsible for any costs incurred by it or its advisers. in considering or pursuing the Bid
ith the terms of this Agreement.

7. U OF DAMAGES

~ NotMng contained in this Agreement shall be construed as prohibiting the Disclosing Parly from pursuing any
other remedies available to it, cither at faw or in equity, for any such threatened or actual breach of this

Agreement, including specific performance, recovery of damages or otherwisa.

B. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Alrica’s general.privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall precure that its personnel shali observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of date relating to the Bid and against

accidental loss or destruction of, of damage o such data held or processed by them.
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9. GENERAL

S.1 Neither party may assign the henefit of this Agreement, or any interest hereunder, except with the prior
written consent of the cther, save that Transnet may assign this Agreement at any time to any

member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of

any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shail remain enforceable to the fullest extent permitted
by law.

5.4 This Agreement may only be modified by a writlen agreement duly sign \Dy persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a partneqghJoinh venture or agency between

the parties.






