TRAMSMNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30
(Hereinafter referred to as Transnet) V

O

REQUEST FOR QUOTATION. [RF *AC DNR 12836

- ©

FOR THE SUPPLY OF: ND MAINTENANCE GLENCOE-DUNDEE.

FOR DELIV %ENCOE-DUNDEE.
TENDER DORUMYNTS MUST BE SENT TO JOHANNESBURG ACQUISITION COUNCIL

IN DUPLICATE

Q%CTORS MUST WEAR SAFETY CLOTHING TO SITE MEETING.

S
ISSUE DATE: 8 JANUARY 2014
CLOSING DATE: 13 FEBRUARY 2014
CLOSING TIME: 10:00 JCHANNESBURG
SITE BRIEFING: NEWCASTLE STATION.
DATE AND TIME: 313ANUARY 2014 AT 10HCO
VALIDITY: 20 MARCH 2014

CONTACT: GLENN McARTHUR 033 897 2162 - CELL 072 8447630



Iransnet Request for Quotation No CRAC DNR 12836
Page 2 of 16

Section 1
NOTICE TO BIDDERS

Quotations which must be completed IN DUPLICATE as indicated in Section 2 of this RFQ are to be submitted as

foliows:
METHOD: Post or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Council

Ground Floor Inyanda House 1

21 Weliington Road

Parktown \\
Johannesburg 2001

Tender Box

1 Responses to RFQ

Responses to this RFG must not include documents or ce relating to any other quotation or

proposal. Any additional conditions must be embgadie® in an accompanying letter.

2 Broad-Based Black Economic Empowej [B-BBEE]

@ ernment’s Broad-Based Black Economic Empowerment

Programme and it would therefordiprefer [P0 business with local business enterprises who share these

Transnet fully endorses and suppog

same values. Transnet will allow a “preference” to companies who provide a B-BBEE

Verification Certificate, All

ment transactions will be evaluated accordingly.

2.1 B-BBEE Scoregfid
s of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

ulations, Respondents are to note the following:

oposdis will be evaluated on price which will be allocated 80 points and preference which will

focated 20 points, dependent on the value of the Services

e The 80/20 preference point system applies where the acquisition of the Services will be less
> than R1 000 000.00.

= If the BO/20 preference point system is stipulated and ail Bids received exceed R1 GOD 000.00,
the RFP will be cancelied

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANASY; or

b} Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:
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¢ lLarge Enterprises [i.e. annual turnover greater than R35 million]:

@ Rating level based on all seven elements of the B-BBEE scorecard

d)  Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35 million]:

» Rating based on any four of the elements of the B-BBEE scorecard
e) Exempted Micro Enterprises - EME [i.e. annual turnover less than RS million]:

In accordance with B-BBEE Caodes of Good Practice [Statement 000, Secticn 4], any enterprise with

a annual total revenue of R 5 million or less qualifies as an EME.
*  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

» Black ownership greater than 50% or Black Women ownea‘hip greater than 50%

automatically qualify as B-BBFE Level 3

sufficient evidence to qualify as an EME would be a certifi hich may be in the form
of a letter) from an auditor ar accounting officer or a cate Srom a Verification Agency
accredited by SANAS, The certificate must co company’s turnover, black

ownership / black female ownership and B-BBE vel,

Respondents are reguired fo furnish proof of §he ab8 ﬁ U Transnet. [i.e. a detailed scorecard as

Stipulated above in respect of Large Enterpm 1 (JS5Fs, or & cerlificate in respect of EMES].
Transnet will accordingly allocate a m of 20 {Twenty) points in accordance with the

80/20 preference point system g the Preferential Procurement Policy Framework Act
{(PPPFA), Act 5 of 2000 and i

BBEE scorecard rating. fRefa

nagyre A for further details].

to the Respondent’s final score hased on an entity’s B-

N.B. Failure fo submit a\§-BBEE certificate, which is valid as at the Closing Date of this RFP, will

result in a score allocated for B-BBEFE.

[Refer Sectio nAoNRppiication Form, for Returnable Documents required]

3 COMMUNICAWO
RFQDOC S ARE AVAILABLE FROM. RECEPTION, TENDER ADVISES CENTRE, INYANDA
HO GBBUND FLOOR, 21 WELLINGTON ROAD,PARK TOWN, JOHANNESBURG.OR 100
AYHEAD DURBAN .DURING OFFICE HOURS 08H0Q-15H00.

\Q spondents are warned that a response will be liable for disqualification should any attempt be

macdle by a Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet

in respect of this RFQ between the closing date and the date of the award of the business.

B) A Respondent may, however, before the closing date and time, direct any written enquiries relating

to the RFQ to the foflowing Transnet employee:

Name: MR B FRANKISH MR GLENN McARTHUR

Emaif: Bobby . Frankish@transnet.net Glenn.Mcarthur@transnet.net
No decumentation fee applicable.

€}  Respondents may also, at any time after the closing date of the RFQ, communicate with the

Secretarial of the Transnet Acquisition Councif on any matter relating to its RFHQ response:

Telephone (11 544 9486 Fax 011 774 9760 Email  tac.secretariat@transnet. net
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4 Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation, Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

G Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered@ sing date and time.

and local laws and regulations.

g Pricing
All prices must be quoted in South African Rand on a fixe @ asts, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirma | not®e considered.

io Negotiations

Transnet reserves the right to ufdertake Dost-tender negotiations with selected Respondents or any

number of short-listed Respofdents.
i1 Binding Offer

Any Quotation f d pyrsiant to this Request shzll be deemed to be an offer. Any exceptions to this
statemea“ leaWy and specifically indicated.
12 Discigimegps
et t commiited to any course of action as a result of its issuance of this RFQ and/or its receipt

Jolation in response to it. Please note that Transnet reserves the right to:
a, modify the RFQ’s goods / service(s) and request Respondents to re-bid on any changes;

® reject any Quotation which does not conform to instructions and specifications which are detailed
herein;

e disqualify Quotations submitted after the stated submission deadline;

e not necessarily accept the lowest priced Quotation;

a reject all Quotations, if it so decides;

° place an order in connection with this Quotation at any time after the RFQ's closing date;

® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

» split the award of the order/s between more than one Supplier/Service Provider; or

e make no award at ali.
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches of the
Competition Act 89 of 1998. Respondents are required to indicate below whether or not they have been
found guilty of a serious breach of law during the past 5 [five] years:

I/we do hereby certify that [we
have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

inciuding but not fimited to a breach of the Competition Act, 89 of 1998, by a court of taw, tribunal or
other administrative body. The type of breach that the Respondent is required to disciose excludes

relatively minor offences or misdemeanours, e.g. traffic offences.
Where found guilty of such a serious breach, please disclose: \

NATURE OF BREACH:

DATE OF BREACH: g

Furthermore, I/we acknowledge that Transn reserves the right to exclude any Respondent

from the bidding process, shouid that person tity have been found guitty of a serious breach of faw,

tribunal or regulatory obligation.
13 EVALUATION CRITERIA

14 TRANSNET WILL UTILY FOLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]

IN CHOOSING A S SERVICE PROVIDER, IF SO REQUIRED:
e Administrat] onglveness - Completeness of response and returnable documents
® Substanti % eness -~ Prequalification criteria, if any, must be met

ludli

C

on based on 80/20 preference point system:

icing and price basis [firm] - whilst not the sole factor for consideration, competitive pricing

overall level of unconditional discounts® will be critical
Transnet will utilise the following formula in its evaluation of Price:

Pr-Fin
~ PS:SG{im_,”}
Poin
Where:
Ps = Score for the Bid under consideration
Pr = Price of Bid under consideration
Pmin = Price of lowest acceptahle Bid

- B-BBEF status of company

! Only unconditional giscounts wilf be laken info account disring evaluation. A discount which has been offered
conditionally will, despite not being aken into account for evaluation purposes, be implemented when payment is
effacted.
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below:

| B-BBEE Status Level Number of points
of Contributor {B0/20 system)
1 0 ]
2 18
- 3 - 16
4 12
5 10
| : - |
7 4
B 8 2 \\
Nor-compliant 0
[ cantributor ) )
15 Validity Period V
Transnet desires a validity period of 56 days from the closi f this RFQ.

This RFQ is valid until

i6 Banking Details

BANK:
BRANCH NAME / CODE: __
ACCOUNT HOLDER:

ACCOUNT NUMBER:

17 Company Registration

Registration numberdf co y/C.C.
Registered namx /C.C.

i3 Quoted
S must indicate here whether Transnet may disclose their quoted prices and conditions to
vo ]
S

19 Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are reguired to submit with their Quotations the mandatory Returnable

Documents, as detailed below.

Faifure to provide ail these Relurnable Documents will result in a Respondent’s
disqualification. Respondents are therefore drged to ensure that aff these Documenis

afe returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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'_wmﬂ%btiongas indicated in the footer of each Eage, must be éignecf 'Stam'@d " Submitted _
and dated by the Respondent. Please confirm submission of these mandatory [Yes pr NO-} :
Returnable Documents by so indicating [Yes or No] in the table
below: Retumab!e Documents
SECTION I Notice fo Bldders
- Va%ud B- BBBE Certuﬁcate from audator accounting ofﬁcer or SANAS
accredited Verification Agency [RSA EMLs]
Note: failure to provide a valid B-BBFE Verification Certificate at the closing date
and time of the tender will result in an automatic score (\zero
bemg afiocateci for B-BBEE scorecard |
Vahd Tax Cieafance cemﬂcate
Letter of Good Standmg Dept Of Labour
SFCTION 2 QUOTATION FORM B

b) In addition to the requirements of section (a)fpbove, Respondents are fusther required to submit

with their Quotations the following essepsigl RBrnable Documents as detailed beiow.

@

Qofe Documents may resuft in a Respondent’s

Failure fo provide all these B
disqualification. Respondents\are £ prefore urged fo ensure that all these documents
are refurned with their Qfotatiol®PAll Sections, as indicated in the footer of each rage, must

be signed, stamped ang dated € Respondent. Please confirm submission of these essential

Returnable Documen indicating [Yes or NoJ in the table below:

Submitted |

r nable Documents
r [Yes or Noj

SECIION 3 Sta
or Services to Tra

Ree Jomjent 5 an ‘mturo Date & Company Stamp
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Section 2
QUOTATION FORM
I/we,

hereby offer to suppiy the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.,

I/We agree to be bound by those terms and conditions in:

= the Standard Terms and Conditions for the Supply of Goods and Services to Transnel [Section 3

hereof]; and

= any cther standard or special corditions mentioned and/or embodied in thi‘&quest for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform us, this Quotation {and, if
any, its covering letter and any subsequent exchange of corr enggl together with Transnet’s

acceptance thereof shall constitute a binding contract betwee nd me/us.

O)

to deiiver the said goods/service/s within the delive lead-time quoted, Transnet may, without prejudice

I/We further agree that if, after Ifwe have been notified o ceptance of my/our Quatation, Ijwe fail

to any other legal remedy which it may ha ncel§pe order and recover from me/us any expenses
incurred by Transnet in calling for Quotatj sh and/or having to accept any less favourable offer.
Price Schediule

We quote as follows for the ggods roWe , On a “delivered nominated destination” basis, excluding VAT:

Price per. “Total Price . -
_cut - (ZAR)

Unitof e
Measure | Quantity

253476 S0 M | 6
3228550 M 6

~Time from date of purchase ordesr: Not applicable.
ON TIME ON THE SPECIFIED MONTH. PENALTY CLAUSE R200.00 PER DAY FOR
«, CHE SITE NOT COMPLETED.
Notes to Pricing:
All Prices must be quoted in South African Rand, exclusive of VAT
b}  To facilitate like-for-like comparison bidders must submir pricing strictly in accordance with this price
schedule and not utilise 2 different format. Deviation from this pricing schedule could result in a bid
being disqualified.
c)  Please note that should you have offered a discounted price{s), Transnet will only consider such

price discount(s) in the final evaluation stage If offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp



SPECIFICATIONS 2014/2015 - GLENCOE

GLENCOE A: 34 500 m2

Al Transnet land abaove the Railway line from Biggar Street through to |Alice Street. This
includes the embankments, the parking area, around the residential houses, around the old
Trarntel Bdg, and the relay room area.

This is inclusive of the roadsides along the gravel road known as Alice Street 7up to the 3-
line level crossing {Mast poleNo 119/17]). Also inclusive of the triangle between the tracks
M/P No 119/17 (crossing opposite c/o Alice and Francis Streets.

From Biggar Street town entrance to the first bridge, right side of the unnamed tarred
Raitway through to the Emily Street Crossing {Railway Road/Louisa Striet junction corner},
Cut all vegetation within Spoornet boundaries and Karel Landman SS t cut alongside

concrete wall to Sanlam Plein Street. Take a straight line from Ka nd man Street
Sanlam Plein and cut in a line through to tarred Railway Road ’v, eed Spraying on or
tarred areas of verges and gutters. Eradication of all Noxi

GLENCOE B: 45, 516 m2 O

From the Mast pole No:121/5 to Mast pole No.1/5.

Central railway area between Biggar Street. T airne, tarred unnamed Railway
Road/Louisa Street through to Alice Street JiigdN{Spraying on or tarred areas of verges and
gutters. Eradicated of all Noxious Weedgal clude the grassed portion of the platform,
the PWI, Goods shed, Truck Services arfd Paylte s Farm Substation areas.

Cut from railway line up to roadsid&{Rai™wdy/Louisa St}

Allien weeds {(wattle, Popular, Ro Bugweed, Syringa and Gum)} to be eradicated by
means of hand painting wit% e and diesel in consultation with the Transnet

Horticulturist. x

GLENCOE C: 81 4604#Mm 7

Town Side of Glgig gtween Railway Street {Centre Railway Road) and the town,

Areas include el oco Depot, Truck Maintenance Depot, Operating and the Shooting
Range an in® Centre up to in line with Sanlam Plein and the end of the tarred section
of RaiEwaﬁ'Stre t.

Alien weeds (wattle, Popular, Gum, Robinia, Bugweed and Lantana) to be eradicated. Trees
to be trimmed up to 2m above ground level.

GLENCOE D: 92 000 m2

Area stretches from Sanlam Plein to Emily Street to Louisa Street/Railway Street to the Old
Train Inspector Operating Depot.

Alien weeds {wattle, Popular, Gum , Morus and Bugweed) to be eradicated, with Triclophyr
based herbicide with Diesel or Imazyphyr (e.g Chopper}.

Spray reeds with Glyphosate. ] *




DUNDEE STATION 32, 285 m2

Brush cut areas from Tatham street Bridge kilo 2/1A to Anne Street bridge. Cut both sides
of track, fence to fence on both the Good shed Station sides. On Anne street side, to MP
8/17 both sides of the track, including triangle areas along bridge sides, including island
area opposite 12 Robertson Lane and cut hedge around house 12 Robertson Lane. Cut
entrance areas/lane to Station building.

Tatham Road Plot: from bridge to no, 60 Tatham Road to the Railway line.

the area covers the cutting of grassed areas by means of brush cutting. This excludes
chemical mowing. Simultaneous control Noxious Weeds with a registered herbicide in
consultation with the Transnet Horticulturist. \

Open Land: \

The cutting of veld grassed, small shrubs, herbaceous and other serabﬁe or unwanted

plant growth on open and unutilized land. Open land area W‘t a maximum of
10cm. gé

Site inspection certificate for Dundee to be signed off Dundee Depot Manager at
Station Bldg. prior to submission of invoice

Contractor must have a track record in the u *bicideg on Noxious Weeds.

General conditions pertaining to the abovg
The Work shall be completed in the ailg nth from date the date written notification

me/us of the acceptance of this tendei ;

A penalty for late completion of RA0. r calendar day per specified area will be
payable in terms of clause 1 of t eral Conditions of Contract.

Payment will be made withi s after certification of the certificate of completion by
Transnet Supervisor.
Alien weeds {wattle, Po
means of hand pal
with the Trans
Trees 1o be iy 0 2m above ground level.

The area £0 1Me cutting grassed areas by means of brush cutting. This excludes chemical
mowing.\

Simultaneous control of Noxious Weeds, with a registered herbicides in consultation with
the Transnet Horticulturist.

Please date invoice for the day the maintenance is completed.

Site inspection certificate for Glencoe to be signed off by Local Glencoe Depot Manager
prior to submission of invoice.

Contractors to supply valid email address or fax number in order that correspondence can
be promptly dealt with.

it is the contractor’s responsibility to maintain the relevant areas as per specs throughout
the year.

Please note that the onus rest with the contractor to ensure that all contract documents
are read and understood in full.

Invoice must state purchase order no. place and month when cutting was done and be
invoiced to Transnet Enviro Services. With the immediate effect all contractors working on

or near the rail track must wear reflective ciothmg at all time. In addition hard hats with
P og f1n]ro0

laNRoObinia, Bugweed, Syringa and Gum) to be eradicated by
h herbicide and diesel or Imazyphyr (Chopper) in consultation




visors and safety footwear are necessary. A contractor who is required to cross the track at
any time during the duration of his contract must be protected by flagmen with a white flag
600m on either side of the work site, warning trains of people working on the track.

if this is not adhered to Transnet Inspectors can order workers off the site.

The area is to be cut on a monthly basis in the following months: April 2014, May 2014,
November 2014, December 2014, January 2015, February 2015,

(6 Cuts)
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services fo Transnet as expressed hereunder. Shouid the Respondent
find any condition{s} unacceptable, it shouid indicate which condition(s) is/are unacceptable and
offer an alternative(s). A Quotation submitted by 2 Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business.

1 SOLE AGREEMENT \\

Unless otherwise agreed in writing, these terms [Terms and each Term] gnd § ransnet’s purchase order(s)

[Order or Orders] represent the only conditions upon which Tragsnet SOt [Transnet] procures
Werson to whom the Crder is

geods or services specified in the Order [collectively, the Producis]
addressed [the Supplier/Service Provider]. Transnet dog any other cenditions which the
Supplier/Service Provider may specify, unfess otherwise ag ransnet in writing. In the event of

any inconsistency between these Terms and any Ordey thes s shali take precedence.

20 CONFORMITY WITH ORDER

Products/Services shall conform strictly rder. The Supplier/Service Provider shall not vary the

quantities specified and/or the specifi Many, stipulated in the Order, without the prior written
consent of Transnet. The Supplier/Slrvice PLOVIder warrants that the Products/Services shalt be fif for their

purpose and of satisfactory quagly.

21 DELIVERY AND TITL

ervice Provider will not be excused for delay in delivery or performance except due to

stances outside its control and then only subject to the Supplier/Service Provider having
okl Transnet in writing on becoming aware of such circumstances. Transnet may terminate an
rder, in whole or in part, without incurring any Hability to the Supplier/Service Provider if such a

\\ delay becomes, in Transnet’s absolute opinion, significant.

22 PRICE AND PAYMENT
22.1 Prices specified in an Order cannet be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end statement from the Supplier/Service Provider. Tax Invoices plus supporting

documentation shall be posted to the address shown in the Order.

22.2 Payment of the Supplier's/Service Provider’s valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 21
[twenty one 1 days from date of receipt by Transnel, uniess otherwise agreed to in writing.
Transnet shall arrange for payment of such Tax Invoices and any pre-authorised additional

expenses incurred, provided that the authorised expenses are supported by acceptable

Respondent’s Signature Date & Company Stamp
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documentary proof of expenditure incurred [where this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products/Services or any written material provided to Transnet relating
to any Products/Services or pursuant to an Order being a viclation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited to any patent,
registered design, design right, trade mark, copyright or service mark on any application thereof, the
Supplier/Service Pravider hereby indemmnifies Transnef against and hold it har \ from any and all losses,

liabilities, costs, claims, damages and expenses [including any legal fees g directly or indirectly from

such ailegation or claim provided that this indemnity shall not applygvhere th®ailegation or claim arises

solely as a result of the Supplier/Service Provider following a desigin ariginated and furnished by

Transnet. The Supplier/Service Provider shall either
a) procure for Transnet the right to continue using the | @ Products; or
b) modify or replace the Products/Services so that (§ey become non-infringing,

provided that in hoth cases the Products/Se all cCntinue to meet Transnet’s requirements and any

equivalent to the purchase price, TransPet refuses to give such consent, the Supplier/Service Provider
shall have no liability in refgect ol any continued use of the infringing Products/Services after
Supplier's/Service Providars ritten request to remove the same.

24 PROPRIETARY ATION

specifications stipulated in the Order. Shy option be possible, the Supplier/Service Provider may

remove, with Transnet’s prior writt uch Products/Services and will pay to Transnet a sum

All information Qehi®g, Trdnsnet has divulged or may divuige to the Supplier/Service Provider and any

informati iNG t0 Transnet’s business which may have come into the Supplier's/Service Provider's
posses hilst carrying out an Order, and the existence of the Order, shall be treated by the
5 /S5eNfCe Provider as confidential information and shall not, without Transnet's prior written

sCRL. be disclosed to any third party, or be used or copied for any purposes other than to perform the
\\ der. This clause does not apply to information which is public knowledge or available from other sources
cther than by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return ail
materials issued pursuant to the Order and, pending this, shall protect Transnet’s rights in any such

materials. Such confidential infermation shall at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not] or Products in connection with any publicity without Transnet's prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part al any time upon at east 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is @ change in control of the Supplier/Service

Provider or the Supplier/Service Provider commits any serious breach or any repeated or continued
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material breach of its obiigations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself into disrepute, an written notice to the Supplier/Service Provider when such

work on the Order shall stop.

26.2 Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not ctherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shali give Transnet full
assistance to check the extent of such work in progress. Payment of such price shali be in full and
final satisfaction of any daims arising out of such termination and upon such payment the
Supplier/Service Provider shall deliver to Transnet all work, including any materials, completed or in
progress. The sum payable to the Supplier/Service Provider under this clguse will not in any event
exceed the total amount that would have been payable to the Supplier/ aice Provider had the Order

not been ferminated.

26.3 In the event of termination the Supplier/Service Provider W’c all claims within 2 [two]

months of termination after which time claims will only be ransnet considers exceptional

®

and the Supplier/Service Provider shall corgpergate Transnet for any costs incurred in obtaining

circumstances.

26.4 If the Products are not provided in accordance with a . the Order shall be deemed terminated

substitute Products or any damage caus o failure or defay in the delivery.
27 ACCESS
The Supplier/Service Provider shall liab he acts, omissions and defaults of its personnel or agents
who, for the purposes of theg Ordeé be treated as if they are the Suppliers/Service Provider’s

employees. The Supplier Provider shall ensure that any such personnel or agents, whilst on

Transnet’s premises, s ith Transnet’s health and safety, security and system security rules and

procedures as and

28 INSOLVENCY
ice Provider shall have a receiver, manager, administratar, liguidator or ke person

It or any part of its assets or if the Supplier/Service Provider compounds with its creditors

resolution for the writing up or administration of the Supplier/Service Provider, Transnet is at
rty Qo terminate the Order or Orders forthwith, or at its option, to seek performance by any such

& Myointed person.

29 ASSIGNMENT
The Supplier/Service Provider shall not assign its obligations under an Order without Transnet’s prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowledgement of receipt by the recipient.
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31 LAW
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed mcorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African couris, having jurisdicticn, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet's right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of compelent jurisdiction any proceedings for an interdict or any other injunctive relief. If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain
an agent for service of process in South Africa and shall give Transnet the na &:\d address of such agent

as such may be amended, in writing, from time fo time.

32 GENERAL

Compietion or termination of an Order shall be without prejudic erm herein which by its nature
@ Mg but not limited to clauses 23, 24,
Mgrgfice source not found.. Headings are

in be held illegal or unenforceable, the validity or

would be deemed to continue after completion or terminat]
Errorl Reference source not found., 25 and Errgrl R

included herein for convenience only. If any Ter

enforceability of the remaining Terms shali noige Jfecte®. No failure or delay by Transnet to enforce any

rights under these Terms will operate as 3 ereof by Transnet. All rights and remedies available to

S

either party under these Terms shall to, not to the exclusion of, rights ctherwise available at

0

faw,

33 COUNTERPARTS
These Terms and conghti ay e signed in any number of counterparts, all of which taken together

shall constitute © he same instrument. Any party may enter into this agreement by signing any

such counterpA
S

Respondent’s Signature Date & Company Stamg
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating guoted prices or otherwise.

SIGNED at onthis ____ day of 20

'\

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE V
NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact p [Please complete]

Name

Designati

Website

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to
TIP-OFFS ANONYMOUS: 0800 003 056

Respondent’s Signature Date & Company Stamp
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Annexure D1

Transnet Sunplier Declaration/Application RARENED

The Financial Director or Company Secretary

Transnet Vendor Management has received a reguest to load your company on 1o the Transne! vendor dalabase.
Please furnish us with the following to enable us 1o process this request:

Complete the “Supplier Declaration Form” {SDF) on page ? of this fetter

Criginal cancelied chegue OR leller from the bank verifying banking details (with bank stamp}
Certified copy of Identity document of Shareholders/Directors/Members {where applicable)
Certified copy of certificate of incorporation, CM29 / CMa {(name change)
Certified cony of share Ceriifficates of Shareholders, CK1/ CK2 (if CC)
Alctler with the sompany’ L Covnlirrning physi ‘
Original or centified copy of SARS Tox Zlearance corlific
A signed letter from the Auditor / Accountant confirming most recean
ownership in the company ANDYOR BBBEE certificate and dal
agency (SANAS member).

I ey
RS S I E]

er and percentage black
an agcredited rating

PNOD AN

NB; = Failure to submif the above documentation will defay the vendoRgre 1 Process.
» Where applicable, the respeciive Transnel business unit procg application may request  further
informalion from you, E.g. proofl of an existence of a Service conlract belween your business and
the respective Transnet business unif ofc.

IMPORTANT NOTES:

a) I your arinual tyrnover is foss than 25 cin denoen o b 093 o5, you are classilied as an
Exempted Micro Enlerprise (EME). o Y s © S a E, please include in your
submission, a signed letter from vour 1 / o oyour company’s most recent annual
turnover is less than RS milion and of black ownership and black femaie ownership in the
company AND/OR BBBEE certificale g gbiailed scorecard from an acoredited rating agency (e.g.

parmanent SANAS Member}, sho§ you 1800 will be able 1o atlain a belter BBBEE score.

5 million and R35million, then in terms of the DT! codes, you are
erplise (QSE) and you claim a specific BBBEE level based on any 4 of the
1, please include your BEE cerlificale in your submission as confirmation

b} I your_annuai turnover is_be
classified as a Qualifving
7 elements of the BBB
of your stafus.
N BBBEE cerli
(e.g. permanont

clailed scorecard should be obtained from an accredited raling agency
iir

ris in excess of B3Smillion, then in tormis of the 0| codes, you are classified as a
d you claim a specific BEE leve! based on ai 1 elements of the BBBEE generic
include your BER cerlificate in your submission a$ confirmalion of your status.

riificate and detzilled scorecard should bo oblained from an accredited rating agency
SANAS Member).

£ WY

d) \ﬁo id PAYE tax being automafically deducted from any invoices received from vou, you must also
contact the Transnet person who lodged this request on your behalf, so as to be correctly classified in terms of
Tax legislation.

e) Unfortunately, No payments can he made to a vendor untll the vendor has been registered, and no vendor
can be registercd until the vondor application form, logethor s supporling decumentation. has beon

received and processed.

f) Please return the completed Supplier Declaration Form (501} together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s
services/products in order that hefshe should complete and internal Transnet Departmental
Questionnaire before referring the matter to the appropriaie Transnet Vendor Master Office,

Regards,
Transnet Vendor/Supplicr Management [please substitule this with your rolevant Transnet department
betore sending this document oul]




Annexure D2 ARANSKNED

Supplier Declaration Form

D Numberif A'Sole Proptielor -]

Trust | Pybld | ki

it Year) il

“Savic

Provincial

~Dots Your Company Have A Tax [jrecy
CMain Product Or Sdrvice Suppiicgl

$OEE status (Level 110 9 FUnkiown)
= [ permanent

DAt e

sephone Nos s

LR

ialwhois in

NB: Pleasc retumn the compicted Dol
documents mentioned above to the fransnet ivis
services/products.
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

It is hereby certified that - \\

Representative(s) of
(name of company) !

attended the information briefing session | of the proposed Service to be rendered in terms

of this RFQ on

Respondent’s Signalure Date & Comparny Stamp
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i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.2 Respondent(s) shall mean a respondent/bidder to a Transnet Bid;

1.3 RFP shall mean Request for Proposal;

1.4 RFQ shall mean Request for Quotation; \\

1.5 RFX shall mean RFP and/or RFQ, as the case may be;

1.6 Services shall mean the services required by Transnel as specifid in its Document;
1.7 Service Provider shall mean the successful Respondent: V

1.8 Tax Inveice shall mean the document as required b iy 20 of the Value-Added Tax Act, 83 of

1991, as may be amended from time to time;
1.9 Transnet shall mean Transnet SOC Ltd, a State Wwned Company; and

110 VAT shall mean Value-Added Tax char

s of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time.

2 GENERAL

All Bid Documents and subsequent cof and orders shall be subject to the following procedures as laid
down by Transnet and are t ictly adhered to by any person or enterprise or company responding to
this RFX.

3 LODGING OF B 3 TS

3.1 A Bid icR\sh ereinafter indude reference to an RFP or RFQ, shall be lodged with Transnet no

tosing date and time specified for the receipt thereaf, in accordance with the directions

Bid Documents.

ds shall be transmitted in a sealed envelape and placed in the tender box at a venue stipulated in
a, the Bid Documents with the Bid number and subject endorsed on the left hand bottom corner of the

envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.

4.2 Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereof. Only if insufficient space has been allocated to a particular response

Respondent’s Signature Date & Company Stamp
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may a Respondent submit additional information under separate cover using the Company's

letterhead and duly cross-referenced in the RFX,

5 RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1

5.2

A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of

preparing and issuing the Bid Document,

iIf any of the drawings or specifications referred to in Bid Documents are the official publications of
recognised standardising bodies, copies of such drawings and qpemfcatg)s shall be acquired by

Respondents at their own expense.

B DEFAULTS BY RESPONDENTS

6.1

6.2

If the Respondent, after it has been notified of the acceptance Wﬁs ta:

S terms of dause 14 fContract

a) enter into a formal contract when called upongg

Docurnents], within such period as Transnet m or
b} accept an order in terms of the Bid; or

C) when called upon to do so, furni tis ry security of the fulfiiment of the contract in

terms of clause 15 [5ecurfffe5]

Transnet may, in any such case re;udlce to any other legat remedy which it may have,

proceed to accept any other Bf or, i necessary to do so, call for Bids afresh, and may recover
from the defaulting Respggdent ditional expense incurred by it in calling for new offers or in

accepting a higher offi

5 submitted a Bid and/or conciuded a contract with Transnet [hereinafter

referred to ice Provider], or in the capacity of agent or subcontractor who has been

associated Qthch€id or contract:

a) h drawn such Bid after the advertised date and hour for the receipt of Bids; or

haggafter having been notified of the acceptance of its Bid, failed or refused to sign a contract
en called upon to do so in terms of any condition forming part of the Bid Documents; or

c) has carried out any contract resulting from such Bid in an unsatisfactory manner or has
breached any condition of such contract; or

d} has offered, promised or given a bribe in relation to the obtaining or the exacution of such
contract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any pubfic body, company or person; or

) has made any incorrect statement in the affidavit or certificate referred to in clause 12 /Formal
Natification Regarding Name of Successti Respondent] and is unable to prove to the
satisfaction of Transnet that

{0 it made the statement in good faith honestly believing it te be correct; and

Respondent’s Signature ate & Company Slamp
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(e} before making such statement, it tock ail reasonable steps to satisfy itseff of its

correctness; or

g} caused Transnet damage, or to incur costs in order fo meet the Service Provider's

requirements which could not be recovered from the Service Provider;

then a Bid from any such Respondent shaif be disqualified and the person, enterprise or company
fincluding any directors] shali, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” procass.

6.3 Any person or enterprise or company against whom a decision has been ‘?ﬂ under the provisions of
clauses 6.2b), 6.2d) or 6.2e) above, may make representations to e YWhief Cperating Officer of

Transnet Group, whose decision shall be final,

6.4 Any disqualification [Blacklisting] imposed upon any person or FiSEOr company, may also apply
to any other enterprise under the same or different nam fified persons or enterprise or
company [or associates thereof] and shall for avoid bt also be applied to any agent or

employee of the person or enterprise or company, concy

7 CURRENCY
Prices or fees must be quoted in the curr%«e Republic of South Africa [ZAR] in respect of local
Services. Prices or fees in any other cu{rcb rejected by Transnet save where such price is quoted

by a foreign Respondent. <

8 EXCHANGE AND REMITTANC

The Respondent shouid ere the whole or a portion of the contract or order value is to be
remitted overseas, T
directly to the forglo il or manufacturer of such percentage of the contract or order value as may be
stipulated by Rigpor@ent in its Bid Documents and any variation in the amount to be sa paid, which may
arise as @regplt ofluctuations in the rate of exchange involved, will be for the account of the Service

Provi
e Respondent who desires to avall itself of the aforementioned Tacility must at the time of bidding
g, furnish the information called for in the clause " Exchange and Remittance” of the Bid Documents and

also furnish full details of the principals or service providers to whom payment is to be made.

8.2  The Service Provider shall at its own cost obtain forward exchange cover on foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made,

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

8.1 Transnet does not bind itself to accept the lowest or any Bid.

Respondent’s Signature Date & Company Stamp
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10

11

12

14

9.2 Transnet reserves the right to accept any Bid in whole or in part.

8.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C — Services] and any schedule of
“Special Conditions” or otherwise which form part of the Bid Documents.

9.4  Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as proof of

delivery to the Respondent.

LAW GOVERNING CONTRACT \\

The iaw of the Republic of South Africa shall govern the contract created e acceptance of a Bid. The
domicifiunm citandi et executandi shall be a place in the Republic of%ﬁr to be specified by the

Respondent in its Bid at which alf legal documents may be served o spondent who shall agree to

e

empowered to sign any contract which may be entered §ito in T¥%vent of its Bid being accepted and to act

submit to the jurisdiction of the courts of the Repubfic o AfFiCa. A foreign Respondent shall,

therefore, state in its Bid the name of its authorised repres in the Republic of South Africa who is

ohn its behalf in all matters relating to the contract,

is & close corporation, the full nameRef thg members shall be stated in the Bid. If the Respondent is a

IDENTIFICATION
It the Respondent is a company, the 16 he directors shall be stated in the Bid. If the Respondent

partnership or an individual tradiNg under a trade name, the full names of the partners or of such individua,
> f :

as the case may be, shall

FORMAL NOTIFI %GARDING NAME OF SUCCESSFUL RESPONDENT
In the case of By suNg
eAy

ed to the Secretary of an Acquisition Council, unsuccessful Respendents will be

e names of successfil Respondent(s) as scon as possible after the closing date for

formatly

i
f Bidgn question.

commitnicate with the Secretary on any matter relating to its Bid but, in the absence of written guthority
from the Secretary, no communication on a question affecting the subject of a Bid shalt take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.

CONTRACT DOCUMENTS

14.1  The contract documents will comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of "Spedial Conditions” or otherwise

which form part of the Bid Documents.

Respondent’s Signature Date & Company Stamp
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i5

16

17
N

12

14.2  These contract documents will constitute the contract between the parties upon receipt by the
Respondent of Transnet’s letter of acceptance / intent, subject to all additional amendments and/or

special conditions thereto as agreed to by the parbes.

SECURITIES

15.1  The successful Respondent, when called upon to do so, shail provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship| furnished by an approved bank, building scciety, insurance or
guarantee corporation carrying on business in South Africa. \

15.2  The security may be applied in whole or part at the discretion of T, et to make good any loss or
damage which Transnet may incur in consequence of a breach ﬁvt or any part thereof.

15.3  Such security, if required, shall be an amount which will b ey the Bid Documents,

154  For the purpose of clause 15.1 above, Transnet
successful Respondent for completion and no guara #y other form will be accepted. A copy
of such form will be supplied to Respondents onfequest. For this purpose a Deed of Suretyship form

wilf be provided which shall be complete rned to Transnet or a designated official by the

will be made until the form, duly g delivered to Transnel. Failure to return the Deed of
Suretyship within the prescri #l, save where pricr extension has been granted, entitles

Transnet without notice to the rovider to cancel the contract with immediate effect.

155  Additional costs incur Transnet necessitated by reason of default on the part of the Service

Provider in relati itions of this clause 15 will be for the account of the Service Provider.

PRICES SUBJE RMATION
16.1 A Bid glth Nicesdhich are subject to confirmation will not be considered.

16.2  Bi re fifm prices are guoted for the duration of any resulting order and or contract will receive

e
CE e over prices which are subject to adjustment.

TION OF SERVICES EXCLUDED FROM BID

The Respondent must delete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its Bid.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Dacuments must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concerned. All such aiterations must be initialled by the person who signs
the Bid Documents. Failure to observe this requirement may result in the particular item(s) or Services

concerned being excluded in the matier of the award of the business.

Respondent’s Signature Dale & Company Stamp
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19

20

21

VALUE-ADDED TAX

19.1  In respect of local Services, i.e. Services to be provided by a South African company, the prices or
fees quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider's Tax Invoice.
19.2  In respect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service

rendered by the principal:

b} the Service Provider's Tax Invoice(s) for the local portion only [_i“he "commission” for the

20.1 The Service Provider shail adhere to the Standard Term ylons of Contract as set out in

e DN gcuments, together with any schedule
e B Documents,

20.2  Should the Respondent find any conditionggundcceptable, it should indicate which conditions are

services rendered locally] must show the VAT separately

TERMS AND CONDITIONS OF BID

Form ST&C - Services, a copy of which is issued with

of “Special Conditions” or otherwise which form part o

unacceptable and offer alternatives by, n sMemission on a company letterhead. Any such

submission shall be subject to reviey shet's Legal Counsel who shall determine whether the

proposed alternative(s) are acce erwise, as the case may be.

IMPORTANT NOTICE TO RESPON EGARDING PAYMENT

21.1 Method of Paymen

a) The attegion e Respondent is directed to clause 10 [Mmvoices and Payment] of Form

iceg, which sets out the conditions of payment on which Bid price(s) shall be

ST8&
nas{d.
k) r, in addition to the aforegoing the Respendent fs invited to submit offers based on

altggnative methods of payment and/or financing proposals.

% he Respondent is required to give full particulars of the terms that wifl be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause
21.1a) above. Failure to comply with clause 21.1a) above may preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Prowvider] shall, where applicable, be required to

furnish a guarantee covering any advance payments.

21.2  Conditional Discount

Respondents offering prices which are subject to a conditional discount applficable for payment within
a spectfic period are to note that the conditional period will be caiculated as from the date of receipt
by Transnet of the Service Provider’s manth-end statement refiecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the arder or contract have been fulfilled and the Tax

Respondent's Signature {ate & Company Stamp



Transnet General Bid Conditions - Services Page 9 of 10
[March 20121

Invoice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt

of the correct documentation,

22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions detailed in dause 12 of Form

ST - Sewvices (Intellectual Property Rights).

23.1  Respondents must furnish details in a covering letter if it is considered n ssary that employees of

23 VISITS TO FOREIGN COUNTRIES

Transnet should carry out inspection and/or review any operd Segpices at the premises of the

preferred Respondent or its subcontractors overseas for se of a product demonstration

and/er final acceptance or for any other reason.
23.2  If the Respondent considers overseas visits to begnece must provide the following information

in & covering letter in respect of each propos

a) countries and places to be visited,
b}
c)
d)

23.3  Transnet will make af

234 Before a vi%g | >riaken, such as envisage in this clause 23, Transnet and the Respondent will
agr X on the number of employees of Transnet that should undertake the visit and the

U of gnan-days involved in the visit.

24 (R ON BEHALF OF FOREIGN RESPONDENTS

\\24. Bids submitted by foreign principals may be forwarded direct by the principals to the Secretary of the
Acquisition Council or to a designated official of Transnet according to whichever officer is specified in
the Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written preof is submitted that such representative or agent has
been duly autharised to act in that capacity by the principal. Fafiure to submit such authorisation by
the representative or agent shall disqualify the Bid.

24,2 When legally authorised to prepare and submit Bids on behall of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sian them on behalf of the latter,

24.3  South African representatives or agents of a successful foreign Respondent must when so required

enter info a formal contract in the name of their principals and must sign such contract on behalf of

Respondent's Signature Date & Company Stamp
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24.4

the latter. In every such case a legal Power of Attorney from their principais must be furnished to
Transnet by the South African representative or agents authorising them to enter inte and sign such

cordract.,

a) Such Power of Attorney must comply with Government Notice No, 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication

of documents executed outside the Republic for use within the Republic.”

b) The Pawer of Attorney must be signed by the principal under the same title as used in the Bid

Documents, \

C) On arrival within the Republic of South Africa this Power of Afofney is to be compieted in
terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, amendment thereof.

d) If a Power of Attorney held by the South African repre W agent includes matters of a
general nature besides provision for the entering | iing of a contract with Transnet,

a certified copy thereof should be furnished.

domicilivim cifandi el exectitandi as ed for in clause 26 [Addresses for Notices] of the

Standard Conditions of Contract, Services.
If payment is o be made in South Jf oreign Supplier {i.e. the principal, or its South African

& Enet in writing whether, for payment by electronic funds

e) The Power of Atforney must autharise thg Sout in representative or agent to choose the
T&!s

G

agent or representative], mus i)
transfer [EFT]:

a) funds are 0 b sferred to the credit of the foreign Supplier's account at a bank in South

Africa, in wigich » name and branch of such bank shall be furnished; or

b) funds a€ toghe £

nd branch of such bank shall be furnished.

sferred to the credit of its South African agent or representative, in which

e Respondent is directed to clause 15 above [Securities] regarding the provision of

fulfilment of contracts and orders and the manner and form in which such security is

0oa000000

Respondent's Signature Date & Compary Stamp
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appeinted supplier

of Services to Transnet [the Service Provider], these Standard Terms and Cenditions of Contract, the

technical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the asscciated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such wor ‘%’ phrases shall have the

meaning assigned thereto in this clause, except where the context clearly reQuires otherwise:

2.1
2.2

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated W and/or annexures and/or

appendices, including the Work Order(s), specificab he Services and such speciat

h® General Tender Conditions and any
gcred by the Service Provider [as agreed

in writing between the Parties], which co %!y and exclusively govern the provision of Services

by the Service Provider to Transnet;
Background Intellectual Pro s aff Intellectual Property introduced and required by

either Party to give effect tgffhey lons under the Agreement owned in whole or in part by

or licensed to either Party &g theirdiffiliates prior to the Commencement Date or developed after

the Commencement DRe otherwise pursuant to the Agreement;

Business Da ondays to Fridays between 07:30 and 16:00, excluding public hofidays

a5 proclaim¢@ ingbou

Com % ate means [ # ], notwithstanding the signature date of the Agreement;

al Information means any information or other data, whether in written, oral,

frica;

higg or In any other form such as in documents, papers, memoranda, correspondence,

notWooks, reports, drawings, diagrams, discs, articles, samples, test resuits, prototypes, designs,
tans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

aj information relating to methods of operation, data and plans of the disclosing Party;

s)] the contenis of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information:

o} any information disclosed by either Party and which is clearly marked as being cenfidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

o its existing and planned future business activities;
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2.7

2.8
>

2.9

2.10

2.1

) information relating to the past, present and future research and development of the
disclosing Party;
g) information relating to the business activities, business relationships, products, services,

customers, clients and Subcontracters of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h} information contained in the software and associated material and documentation

belonging to the disciosing Party;

i technical and scientific information, Know-How and trade secrets of & disclosing Party
including inventions, applications and processes;

i} Copyright works; \\

k) commercial, financial and marketing information;

b data concerning architecture, demonstrations, tools Wues, processes, machinery
and eguipment of the disclosing Party;

m}) plans, designs, concepts, drawings, fE nd technical reguirements and
specifications of the disclosing Party;
goods, equi

n) information concerning faults or d in pment, hardware or software or the
incidence of such faults or defi d

0} information conceining Fees and / or costs of the disclesing Party or its
authorised Subcontrgior eir methods, practices or service petformance levels

actually achieved;

Copyright means \oht in expressions, procedures, methods of aperations or mathematical

concepts, com cades, compilations of data or other material, literary works, musical
works, artis ks,

, or cinematographic works of the copyright owner to do or to authorise the

und recordings, broadcasts, program cartying signals, published editions,

acts specified in respect of the different categories of works;

efpult Means any breach of the aobligations of either Party [including but not limited to
fu ental breach or breach of a fundamental term] or any Default, act, omission, negligence or
ement of either Parly, its employees, agents or Subconiractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s}) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation

to the Services;

Designs mean registered Designs and/or Design applications and will include the monopaoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s} shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;
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2.12

2.13

2.14

2.15

2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.24

2.25
2.26

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Krnow-How means all Confidential Information of whatever nature relating to the Intellectual
Froperty and its exploitation as well as all other Confidential Information generally relating 1o
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designis, specifications, formulae, systems, processes, information  concerning

materials and marketing and business information in general: \
Materials means the Deliverables, the Service Provider Matetia the Third Party Materials;

Parties mean the Parties to the Agreement together with Qeir subsi®iaries, divisions, business
units, successors-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applic nce the latter have proceeded to grant,

and includes & right granted for any invention, products or processes in all fields of technology;

Permitted Purpose means any actj pro®ess to be undertaken or supervised by Personnel

or employees of one Party durj erm of the Agreement, for which purpase authorised

disclosure of the other Party al Information or Intellectual Property is a prerequisite in

order to enable such activit§ or prog®5s ta be accomplished;

Personnel means anf\partnelyemployee, agent, consultant, independent associate or supplier,
Subcontractor and ft of such Subcontractor, or other authorised representative of either
Party;

Purch means official orders issued by an operating division of Transnet to the
Se@v for the provision of Services;

means [®], the Service(s) provided to Transnet by the Service Provider, pursuant to
rke Order(s) in terms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to be provided by the Service
Provider;

Subcoentract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service

Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, dats, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
devetoped by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;
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2.27

2.28

2.29

Tax Imvoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or ficensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time fo time; and \

Work Order(s) means a detailed scope of work for a Servic ired by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of th%t Transnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1

i

Clause headings in the Agreement are includd for e f reference only and do not form part of

the Agreement for the purposes of intg n or for any other purpose. No provision shali be

construed against or interpreted to aavantage of either Party hereto by reason of such

ured or drafted such provision.

Any term, word, acrenym g phr. ed in the Agreement, other than those defined under the
clause heading "“Definjtions allgbe given its plain Fnglish meaning, and those terms, words,

ad in the Agreement will be interpreted in accordance with the generally

d thereto.

A referen e singular incorporates a reference to the plural and vice versa.

ral persons incorporates a reference to legat persans and vice versa.

A referc
e to a particular gender incorporates a reference to the other gender.

R SCOPE

The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed hetween the Parties from time to time, subject to the terms

of the relevant Work Crder(s).

Fach properly executed Purchase Order forms an inseparabie part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement andfor & Purchase Order, or where the Agreement is
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4.6

silent on the matter, the term, provision or condition in this Master Agreement shal} prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

Hime will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the refevant schedule, save that
the Service Provider will not be liable under this clause i it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time

deadlines defailed in the relevant schedule shall be extended by a period egual to the period of

that delay. \\

AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed t W a partnership between the
Parties, or constitute or be deemed to constitute th agents or employees of one

another for any purpose or in any form whatsoeve

Neither Party shall be entitled to, or have the powe ority to enter into an agreement in the
name of the other; or give any warranty ggeplesentation or undertaking on the other's behalf; or
create any liability against the othe ind other's credit in any way or for any purpose

whatsoever.

WARRANTIES

6.1

6.2

The Service Provider w@rrant ansnet that:

a) it has full ¢ {Nand authority to enter into and to perform the Agreemeant and that the

cuted by a duly authorised representatives of the Service Provider;

b) iQuiNgschgrge its obligations under the Agreement and any annexure, appendix or

he ereio with all due skill, care and diligence;

jll be solely responsible for the payment of remuneration and associated benefits, if
ny, of its Personne! and for withholding and remitting income tax for its Personnel in

conformance with any appiicable laws and regulations;

) it will procure licences for Transnet in respect of ail Third Party Material detailed in the
Work Order(s), and wilt procure the right for Transnet to take such copies fin whale or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obfigations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and In a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

Respong
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6.3

6.4

6.5

6.6

6.7

6.9

6.10

the Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant scheduie. The Service Provider will at its expense remedy any such non-
confarmance as soon as possible but in any event within 30 {thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shali be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of baing notified of that defect
by Transnet in writing. \\

The Service Provider will not be liable to remedy any problerm ari¥ing from or caused by any
modification made by Transnet to the Deliverables, or any pa@, ithout the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the g
®

or delay in the performance of the Services. §he PaNme#®agree that any changes to the Services,

y steps proposed by Transnet

pursuant to clause 6.5 above, including but not i afly cost implications or any disruption

including the charges for the Services or etables for delivery of the Services, will be agreed
in accordance with the change co ocedlre, as set out in clause 28 [Amendment and
Change Controf],

The Service Provider warrang® t

a) it has, using the mos -tgfdate software available, tested for [and deleted] all commonly

e Materials and for all viruses known by the Service Provider at the date
Order; and

known viru

at a virus causes loss of operational efficiency or foss of data, to assist Transnet to the

same extent to mitigate such losses and to restore Transnet to its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall obsarve the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its ebligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in piace.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to raiiway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its erganisaticn.

TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

GENERAL OBLIGATIONS OF THE SH

8.1

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary far the Service Provider to perfog@the Services, but for no
other purpose. However, Transnel's compliance with any request fo 'ﬁmatéon is subject to any

internal security rules and requirements and subject 1o the obsé by the Service Pravider of
its confidentiality obligations under the Agreement. y

The Service Provider shall give Transnet reasonable : fYany information it requires in
accordance with clause 7.1 above.

Subject to dause 13 [fService Provider’s Pgrsoni ansnet agrees to provide the Service

Provider or its Personnel such access to of ifs faciities as is necessary to allow the Service

Provider to perform its obligations un

Agr@ement,

OVIDER

The Service Provider shall:

a} respond prom toa plaints and enquiries from Transnet;
b} inform Tgan WY nediately of any dispute or complaint arising in relation to the provision
of thgfbeyic

)

usiness in a professional manner that will reflect positively upon the Service

nd the Service Providers Services;

full records clearly indicating all transactions concluded by the Service Provider
elating to the performance of the Services and keep such records for at least 5 [five] years

from the date of each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all ficences, permits and
the like required under applicable laws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

f} observe and ensure compliance with all requirements and ohligations as set out in the
iabour and related legistation of South Africa, including the Qccupational Health and Safety
Act, 85 of 1993;

g) comply with all appiicable environmental legisiation and regulations, and demonstrate
sound envircnmental policies, management and performance; and

h) ensure the wvalidity of all renewable cetifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shali be entitled, in addition to any other rights and remedies that it

may have in terms of the Agreement, to terminate the Agreement forthwith without any
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hability and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

8.2  The Service Provider acknowledges and agrees that it shaif at all tmes:

a)

b)

c

d)

q)

h)

m)

render the Services and perform all its duties with honesty and integrity;

communicate openly and honestly with Transnet and demonstrate a commitment ko

performing the Services timeously, efficiently and to the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a

reascnable degree of care and diligence;
use its best endeavours and make every difigent effort to meeti‘eed deadlines;

treal its own Personnel, as well as all Transnet’s officls, employees, agenis and

consuitants, with fairness and courtesy and respect for their n rights;

practice and promote its own internal policies aim rogbiting and preventing unfair

discrimination {as further referred to in clause 2 ¥ and Diversit;

treat ail enquiries from Transnet in connect Services with courtesy and respond

to all enquiries promptly and efficien e Service Provider is unable to comply

with the provisions of this clause, rvice Provider will advise Transnet of the delay and

the reasans therefor and wil @ Trar®net informed of progress made regarding the
enquiry;
when requested by X ide clear and accurate information regarding the Service

Provider's own poli§gs anl procedures, excluding Know-How and other Confidential

Information, ex¥gpt where a non-disclosure undertaking has been entered into between

it of interest to develop between its own interests [or the interests of any
stomers] and the interests of Transnet:

pt or offer, nor alfow, induce or promote the acceptance or offering of any

gré®uity, enticement, incentive or gift that could reasonably be regarded as bribery or an

ttempi to otherwise exert undue influence over the recipient;

not mislead Transnet or ifs officers, employees and stakeholders, whether by act or

omission;

not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethicai, frauduient or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

FEES AND EXPENSES

9.1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

9.2 Transnet will not be invoiced for materials used in the provision of the Services save for those

materials {if any] set out in the Work Order and accepted by Transnetl or in any relevant Work

Order [which will be invoiced to Transnet at cost].
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> 2 periad from the due date of payment until the outstanding amount is paid.

9.3 Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a) are agreed by Transnet in advance;
b} are incurred in accordance with Transnet’s standard travel and expenses palicies;
C) are passed on fo Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

9.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personns‘arrying outf the Services
and incurring the expenses, and the Tax Inveoice will, where afbrdoriate, include VAT as a

separate item.

INVOICING AND PAYMENT V

16.1 Transnet shall pay the Service Provider the amou ted In the relevant schedule or Work

Order, subject to the terms and conditions of the Ay

10.2 Transnet shall pay such amounts to the Servid Provider, upon receipt of a correct and undisputed
Tax Invoice together with the support] cu tation as specified in the Work Order appended

hereto, once the undisputed Tay es, or such portion of the Tax Invoices which are

@

pay 1der the Agreement are exclusive of VAT, which will be payable

undisputed become due and pa the Service Provider for the provision of the Services, in

terms of clause 10.4 below

10.3 Al Fees and other su
at the applicable r.

10.4 Unless othe

shall be tedgtogether with a month-end statement. Payment against such month-end

Jded for i the Work Order(s) appended to the Agreement, Tax Invoices

statemdt i made by Transnet within 30 [thirty] days after date of receipt by Transnet of

nttogether with all undisputed Tax Invoices and supporting documentation.

10, e payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
dance with this clause 10, the Service Provider shall be entitled to charge interest on the

outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

FEE ADIUSTMENTS

111 Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.

11.2  No less than 2 [twe] months prior to any propesed Fee adjustment, the Parties shali commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

11.3  Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to subrnit this matter to dispute resolution in accordance with

clause 25 of this Master Agreement [Dispute Resolution].
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INTELLECTUAL PROPERTY RIGHTS

12.1  Title to Confidential Information

a)

12.2 Title to Intellectual Property

a)

Transnet will retain all right, title and interest in and to its Confidential Information and
Background inteflectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Inteliectual
Praperty that is proprietary to Transnet. For the avoidance of doubt, all the Service

Pravider’s Background Intellectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This hcense shall not permit the Service Provider to sub-iicens Q her parties.

The Service Provider shall grant to Transnet an irrevoc royalty free, non-exclusive

licence to use the Service Provider's Background Int{ectual perty for the Permitted
Purpose. This licence shall not permit Transnet togub- cther parties.

The Service Provider shall grant Transnet the Service Provider's Background

Intellectual Property on terms which shall b icle negotiated between the Parties for
the purpose of commercially exploiting§he Foreground Intellectual Property, to the extent

that such access is required,

All right, title and inter, 0 Foreground Intellectual Property prepared, conceived
or developed by the §ervice Povider, its researchers, agents and empioyees shall vest in
Transnet and thg Serv vider acknowledges that it has no claim of any nature in and
to the Fored nteflectual Property. The Service Provider shall not at any time during
or aft rmihation or cancellation of the Agreement dispute the validity or
anf] @of such Foreground Intellectual Property, or cause to be done any act or

testing or in any way impairing or tending to impair any part of that right, fitle

vt
Qﬂt rest to any of the Foreground Intelleciual Property and shall not counsel or assist

@y person to do so.
% Transnet shall be entifed to seek protection in respect of the Foreground Intellectual

Praperty anywhere in the world as it shall decide in #s own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of

the Foreground Intellectual Property.

Where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider whe shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes to
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sign all documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

12.3  Title to Improvements
Any improvements, developments, adaptations andfor modifications to the Foreground Intellectual
Property, and any and ali new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Infor‘&ion shall be exclusively
owned by Transnet. The Service Provider shall disciose promWtly to Transnet all such

improvements, developments, adaptations and/or modificatigns, inveNgons or discoveries. The
V

Service Provider hereby undertakes to sign all documents ings as may be necessary

to effect, record and perfect the assignment of such i nts, developments, adaptations

and/or modifications, inventions or discoveries t and the Service Provider shall

reasonably assist Transnet in attaining, main grumenting ownership and/or protection

of the improved Foreground Intellectual P

124  Umauthorised Use of Confidential $gfo@nation
The Service Provider shall not a party to act on or use in any way any Confidential
Information belonging to T, ther or not such party is aware of such Confidential

Infermation, and shall pron€gtly ngjify Transnet of the information if it becomes aware of any

party so acting, and il provide Transnet the information with such assistance as Transnet

reasonably requiges, snet’s cost and expense, to prevent such third party from so acting.

12.5 Unauthori e ntellectual Property

a} O rovider agrees to notify Transnet in writing of any conflicting uses of, and
apgica@lns of registrations of Patents, Designs and Trade Marks or any act of
infMgement, unfair competition or passing off involving the Intellectual Property of

ransnet of which the Service Provider acquires knowledge and Transnet shall have the
% right, as its own optien, to proceed against any party infringing its Intellectual Property.
a, ) It shall he within the sole and absolute discretion of Transnet to determine what steps shall
~ be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at tfransnet’s cost, in whatever measure including fegal action to bring any infringement of
illegal use to an end.

C) The Service Provider shall cooperate to provide Transnet promptly with alf relevant
ascertainable facts.

dy If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be

responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.
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13  SERVICE PROVIDER'S PERSONNESL

13.1

13.2

13.3

13.4

135

14.2

14.3

The Service Provider's Personnel shall be regarded at all times as empioyees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shali arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervisicn that may be exercised over the Personnel by Transnet.
The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Jransnet premises or any

other premises upon which the Services are to be performed [includi &b t not limited to security

requlations, policy standards and codes of practice and healt safety requirements]. The

Service Provider will ensure that such Personnal at all times inaia
accordance with these requirements.

frofil any premises occupied by or on

b and proper manner in

Transhet reserves the right to refuse to admit or to

behalf of it, any Service Provider Personnel whose § or presence would, in the reasonable

opinion of Transnet, be undesirable or who $eprese a threat to confidentiality or security or
whose presence would be in breach of and reguiations governing Transnet's Personnel,

provided that Transnet notifies the S Provider of any such refusal [with reasons why]. The
reasonable exclusion of any su 0%l from such premises shall not relieve the Service
Provider from the performang® o ations under the Agreement.,

The Service Provider agree all reasonable endeavours to ensure the continuity of its

Personnel assigned g p&form the Services. If any re-assignment by the Service Provider of those
Personnel is ne Transnet advises that any such Personnel assigned are in any respect

unsatisfact L where any such Personnel are, or are expected to be or have been

arience, and any such replacement shall be approved by Transnet prior to

provision of the Services, such approval not to be unreasonably withheld or delayed.

OF LIABILITY
either Party excludes or imits liability to the other Party for:
a) death or perscna!l injury due to negligence; or
D) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that i results from any act of or omission hy the
Service Provider or its Personnel in connection with the Agreement, The Service Provider's liability
arising out of this clause 14.2 shall be fimited to a maximum amount payable in respect of any
one occurrence or a series of related cocurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the lighility of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
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refated Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.

144 Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party ¢laims.

14.5 If for any reason the exclusion of liability in dause 14.4 above is void or unenforceable, either
Party’s total liability for all foss or damage under the Agreement shall be as provided in clause

14.3 above,

14.6  Nothing in this clause 14 shall be taken as limiting the liability of thes&&ce Provider in respect of

clause 12 fintellectual Property Rights] or clause 16 /Confidentia

5 INSURANCES

15.1  Without limiting the liability of the Service Provider_un greement, the Service Provider

@ _

insure against, including any liability it may hgve asW

shalf take out insurance in respect of all risks for i prudent for the Service Provider to

It of its activities under the Agreement

for theft, destruction, death or injury persont and damage to property. The level of
insurance will be kept under review ansndt, on an annual basis, 0 ensure its adeguacy,
provided that any variation to th uch insurance shall be entirely at the discretion of the

Service Provider.

15.2  The Service Provider shall nge ghsurance with reputable insurers and will produce to Transnet

evidence of the existefe of the policies on an annual basis within 30 [thirty] days after date of

policy renewals,

16  CONFIDENTI %

16.1 The Parfes y undertake the following, with regard to Confidential Iinformation:
o divuige or disclose to any person whomsoever in any form or mannar whatseever,
ither directly or indirectly, any Confidential Information of the other, without the prior
% written consent of such other Party, other than when called upon to do so in accordance
-~ with a statute, or by a court having jurisdiction, or by any cther duly authorised and
~ empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in

seeking appropriate retief or the instituting of a defensive action to protect the Confidential

Information concerned;

n) hot to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatscever apply the Confidential Information, disclosed to it as a rasult of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reascnably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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d)

e)

g)

h)

k)

not to de-compiie, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise tess care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Infermation disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other approp‘&e level of confidentiality
relevant to the nature of the information concerned, agreed befween the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made bwer person subject to their

isclose Confidential Information

control, any public staterments or issue press ggle
with regard to any matter related to the Adle tnless written authorisation to do so

has first been obtained from the Party st disSveifly such information;

each Party shall be entitled to di h aspects of Confidential Information as may be

relevant to one or more techni alified employees or consultants of the Party wha are
required in the course -@ ies to receive the Confidential Information for the
Permitted Purpose pygfvide®ythaythe employee or consultant concerned has a legitimate
interest therein, and Ygen gifly fo the extent necessary for the Permitted Purpose, and is
informed by theQarty of the confidential nature of the Confidential Information and the
obligationgo nfidentiality to which such disclosure is subject and the Party shall

ensugs e yees or consultants honour such obligations;

all notify the other Party of the name of each person or entity to whom any

1al Information has been disclosed as soon as practicabie after such disclosure;

Party shall ensure that any person or entity to which it discloses Confidential
nformation shail observe and perform all of the covenants the Party has accepted in the
Agreement as If such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the persan or entity; and

each Party may by written notice to the other Party specify which of the Party's employees,

officers or agents are reguired to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

b)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party's possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or
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c} can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.
This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation aft corporate identity equipment including dies, blocks, labels,

\

advertising matter, printing matter and the like.

17 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICE

5houid the Service Provider fail or neglect o execute the work or to deliver ortion of the Service, as
required by the terms of the Agreement or Work Order, Transn cageel the Agreement or Work
Order in so far as it relates to the unexecuted work or reiected ) e Service, and, in such event,
the provision of any remaining commitment shall remain s respects to these conditions.
18 TERM AND TERMINATION
18.1  Notwithstanding the date of signatur Commencement Date if the Agreement is [@]
and the duration shall be fora 12 onth period, expiring on [®], unless:
&) the Agreement is ter her Party in accordance with the provisions incorporated
hergin or in any sche annexures appended hereto, or otherwise in accordance with
law or equity; o
b) the Agr ended at Transnet's opticn for a further period to be agreed by the
Parti
18.2 a minate the Agreement forthwith by notice in writing to the other Parly where

184

as committed a material Default and, where such Default is capabie of remedy,
remedy such Defauit within 30 [thirty] days of receiving notice specifying the Defauit
irng its remedy.
Cither Party may terminate the Agreement forthwith by notice in writing Lo the other Party when
the other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with reqard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b} its winding-up or dissolution:

C) the appointment of a liguidator, trustee, receiver, administrative receiver or similar officer:
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two} months of becoming aware of
a change of control of the Service Pravider by notice in writing to the Service Provider. For the
purposes of this dause, “control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.
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19

18.5

18.6

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service

Provider 30 [thirty] days' written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19

19.7

Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect, \\

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that s Personnel will immediately deliver to TraNgpet, all Deliverables and
property belonging to Transnet [or, in the event of ter ofpa Work Order, such as is

refevant to that Work Order] which may be in the po i , or under the control of the

To the extent that any of the Deliverabies a p!’DIi eferred to in clause 19.2 above are in
electronic form and contained on non-det storage devices, the Service Provider will provide
me

magnetic media and will ircetrievably destroy

Service Provider, and certify to Transnet in writing & been done.

Transnet with unencrypted copies of

and delete copies so held.
In the event that the Agree nated by the Service Provider under clause 18.2 [Term

and Terminationj, or in the &ent tat a Work Order is terminated by Transnet under clause 18.5

fierm and TermingtioRy, Transnet will pay to the Service Provider all outstanding Fees
asis] relating to the work undertaken by the Service Provider up untii
the date of
by the 5

legally ofige pay, In which case, an delivery of such goods or materials, the Service Provider

tion. Transnet will also pay the costs of any goods and materials ordered

ice ger in relation to the such work for which the Service Provider has paid or is

) deliver such goods and materials to Transnet or as it may direct.

isions of clauses O [Definitions], & [Warranties] 12 [Intellectual Property Rights] 14
tation of Liabilityf, 16 [Confidentiality], 19 [Consequence of Termination 25 [Dispute
esofution] and 29 [Governing Law] shall survive termination or expiry of the Agreement.
If either Party {the Defaulting Party] commits a material breach of the Agreement and fails to
rermedy such breach within 30 {thirty] Business Days of written natice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Agagrieved Party may have for damages
against the Defaulting Party.
Should:
a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; ar
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C) either Party cease or threaten to cease fo carry on its normal line of business ot default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may he
amended from time to time];

then the other Party shall be entitled, but not obliged, to terminate the Agreement on writken

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

20 ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereun‘er except with the prior

written consent of the other. Further, in the event that Transnet wish 0 assign or novate the

Agreement to any third party, the Service Provider agrees that it shall n asonably withhold or delay

its consent to such assignment or novation and that it shafl only be efitled to rover from Transnet any

reasonable legal costs incurred by it as a direct result of such a ovation.

21 FORCE MAJEURE

21.1  Neither Party shall have any claim against theother % arising from any failure or delay in the

performance of any obligation of either /8 nder the Agreement caused by an act of force
majeure such as acts of God, fire, @ war, strike, lockout, industrial dispute, government
action, laws ar reguiations, riots, pr civil disturbance, defaults, delays or discontinuance
on the part of independent suppiiers, or other circumstances or factors beyond the

reasonable control of either Warty, ghd to the extent that the performance of obligations of either

Party hereunder is _defged by virtue of the aforegoing, any perod stipulated for any such
ably extended.

21.2  Each Party ¥ asonable steps by whatever lawful means that are available, to resume

oon as practicable and will seek agreement to modification of the relevant
Agreement in order to accommodate the new crcumstances caused by the act of
2. If 3 Party fails to agree to such modifications proposed by the other Party within
1 days of the act of force majeure first occurring, either Party may thereafter terminate

greement with immediate notice.

\ UALITY AND DIVERSITY

Thie Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Pariy to the Agreement due to their
gender, race, disability, age, religicus belief, sexuat orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruiiment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they wili not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.
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23

24

25

S

NON-WAIVER

23.1

23.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shal! be held to be invalid, iflegal or unenforceable, or shall he required

to be modified, the validity, legality and enforceability of the remaining prov“ s shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

25.2

253

254

255

2

5.5 i

Q?u ]
26 DRBSSES FOR NOTICES
,

1

Should any dispute of whatsoever nature arise betwec s concerning the Agreement,

the Parties shall try to resolve the dispute by neg in 10 {ten] Business Days of such
dispute arising.

If the dispute has not been resolved by gucl negotiation, either of the Parties may refer the
dispute to AFSA and notify the oth ordingly, which proceedings shall be held in

Johannesburg.

Such dispute shall be finally accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AF9&.

This clause constitutes imevocable consent by the Parties Lo any proceedings in terms hereof,

atl be entitled to withdraw from the provisions of this clause or claim

erabie from the rest of the Agreement and shall remain in effect even if the

inated for any reason.

on, where grounds for urgency exist,

The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitied to substitute such other

address or facsimile number, as may be, by written notice to the other:
a) Transnet
N For legal notices: @]
Fax No. [e]

Attention: Legal Department
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(i) For commercial notices: [#]
Fax No. [#]

Attention: [e]

D) The Service Provider

(i For legal notices: [e]
Fax No. [e]
Atention: [e]

(i) For commercial notices: [e] \\
Fax No. [e]

Attention:

26.2  Any notice shall be addressed to a Party at its phyg ess of delivered by hand, or sent by

facsimile.

26.3  Any notice shall be deemed o have been

2) if hand delivered, on the day of

2y,
b) if posted by prepaid registgf®a 10 ften] days after the date of posting thereof; or

c if faxed, on the date Wsending of such fax, as evidenced by a fax confirmation

printout, provided th§g suchhnotice shall be confirmed by prepaid registered post on the
date of dispatch§yf such tax, or, should no postal facilities be available on that date, on the

next Busiges

27  WHOLE AND O REEMENT

27.1 The PaN§es vy confirm that the Agreement consiitutes the whole and only agreement
ez with regard to the subject matter of the Agreement.

27 Pgghies hereby confirm that the Agreement replaces all other agreements which exist or may
existed in any form whatever between them, with regard to the subject matter dealt with in
he Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto.

28  AMENDMENT AND CHANGE CONTROL
28.1  Any requirement for an amendment or change to the Agreement or to a Work Order shall oniy be
valid if it is in writing, signed by both Parties and added to the Agreement as an addendum
hereto.
28.2  In the event the Parlies cannot agree upon changes, the Parties shall in good faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).
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GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of

south Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
inctude references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the oblfigations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as m‘ be appropriate in the
circumstances. If, within a reasonable period of time, the Service Pivider and Transnet cannot

e the matter determined in

reach agreement on the nature of the changes required or on modificon of Fees, Deliverables,
warranties, or other terms and conditions, either Party may M

accordance with clause 25 [Dispute Resolution] above.

COUNTERPARTS

The Agreement may be signed in any number of courferparts, all of which taken together shali constitute

one

counterpart.

and the same instrument. Fither Part y £Nggr into the Agreement by signing any such

< QoOOOooe
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Respondent’s Signalture

THIS AGREEMENT is made between

Transnet SOC Ltd {Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

[the Company] [Registration No ]

'\

whose registered office is at

WHEREAS
Transnet and the Company wish to exchange Information [as y\f] and it is envisaged that
each party may from time to time receive Information o ihe other in respect thereof. In

consideration of each party making available to the other prmation, the parties jointly agree that

any dealings between them shall be subject to th§ terms and conditions of this Agreement which
themselves will be subject to the parameters of ocument.

IT IS HEREBY AGREED O
INTERPRETATION
In this Agreement:

1.1 Agents mean dge Nicers, employees, agents, professional advisers, confractors or sub-

contractors, gffan member;
1.2 Bid or ) nt means Transnet’s Request for Information [RFI] Request for Proposal

[RFPT orQeq for Quotation [RFQ], as the case may be;

1.3 entml Information means any information or other data relating to one party (the
i ng Party) and/or the business carried on or proposed or intended to be carried on by
%par’w and which 15 made available for the purposes of the Bid to the other party {the
eceiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the

date of this Agreement, and whether in writing or otherwise, including any information, analysis or

specifications derived from, containing or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b) was lawfully in the possession of the Receiving Party or its Agents {as can be demonstrated

by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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C) fallowing such disclosure, becomes avaifable to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reascnable evidence) from a source other
than the Disciosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

14 Group means any subsidiary, any holding company and any subsidiary of any holding company of

either party; and

1.5 Information means all information in whatever form including, without limitation, any
informaticn relating to systems, operations, plans, intenticns, marke"pportunities, know-how,
trade secrels and business affairs whether in writing, conveyed ofll® or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to ts {the Disciosing Party) to the

other party (the Receiving Party) will be trd the Receiving Party as secret and
confidential and will not, without the Discidging Pal®s written consent, directly or indirectly
communicate or disclose (whether in r orally or in any other manner) Confidential

Information to any other person other n accordance with the terms of this Agreement.

2.2 The Receiving Party will only us @
ctwiNg

and commercial discussion

niWdential Information for the scle purpose of technical

e parties in relation to the Bid or for the subsequent

performance of any contract the parties in relation to the Bid.

2.3 Notwithstanding cla above, the Receiving Party may disclose Confidential Information;

ents who strictly need to know the Confidential Information for the sole
pUZBO et gt in clause 2.2 above, provided that the Receiving Parly shall ensure that
chge are made aware prior to the disclosure of any part of the Confidential
mdtion that the same s confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at alt times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

} to the extent required by taw or the rules of any applicable requlatory authority, subject to

\\ clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to chafienge the validity of such
reguirement.

2.5 Inthe event that any Confidential Information shail be copied, disclosed or used otherwise than as
permitted under this Agreement then, upan becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as scon as practicable

notify the Disclosing Party of such event and if requested take such steps (including the institution
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of legal proceedings) as shali be necessary to remedy {if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied t ‘we Disclosing Party upon
request, of the Confidential Information provided and any copie e thereof and, so far as is

reasonably practicable, of the focation of such Confidential B’IW{& any copies thereof.

3.3 The Company shall, within 7 (seven) days of receipt of cWrand from Transnet:

a) return all written Confidential Information (ir copies); and

b} expunge or destroy any Confidential Ipform om any computer, word processor or

other device whatsoever inta whic s copied, read or programmed by the Company or

with the requirements of claugmS§

on its behalf.
3.4  The Company shall on request s I!l! B ificate signed by a director as to its full compliance
L)

4 ANNOUNCEMENTS
4.1 Neither party will m ermit to be made any announcement or disclosure of its prospective
interest in thedfd t the prior written consent of the other party.
4.2 Nerther %ke use of the other party’s name or any information acquired through its

dealings§ith other party for publicity or marketing purposes without the prior written consent

c party.
5 i

jgations of each party and its Agents under this Agreement shall survive the termination of any
\\ cussions of negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) years.

& PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to i, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

Respondent’s Signature Date & Company Stamp
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8 PRIVACY AND DATA PROTECTION

8.1

8.2

The Receiving Party undertakes to comply with South Africa‘’s general privacy protection in terms
of the Bifl of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental joss or destruction of, or damage to such data held or processed by

'\

them.

9 GENERAL

9.1

9.2

9.3

9.4

9.5

5.6

Neither party may assign the benefit of this Agreement, or any§gterest hdfeunder, except with the
; s Agreement at any time to

prior written consent of the other, save that Transnet

any member of the Transnet Group.

No failure or delay in exercising any right, power or€y 2 under this Agreement will operate as

a waiver of it, nor will any single or partial &aercise of it preclude any further exercise or the

exeraise of any right, power or privilege Agreement or otherwise.

h verabie in the event that any of its provisions are held

@ .

gw8liisions shall remain enforceable to the fullest extent

The provisions of this Agreement s

by a court of competent jurisdicti er applicable authority to be invalid, void or otherwise
unenforceable, and the reffainin
permitted by law.

This Agreement ma e modified by & written agreement duly signed by persons authorised

ent shall constitute the creation of a partnership, oint venture or agency

Ty A ent will be governed by and construed in accordance with South African law and the

DNEES iggevocably submit to the exclusive jurisdiction of the South African courts.

000000000

Respondent's Signature

Date & Company Stamp
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THIS AGREEMENTY is made between

Transnet SOC Lid [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2601,

and

[the Company] [Registration No ]

'\

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as 'V\/] and it is envisaged that
each party may from time to time receive Information i 0 the other in respect thereof. In
consideration of each party making available to the other 4

any dealings between them shali be subject to th! termsTand conditions of this Agreement which

prmation, the parties jointly agree that

themseives will be subject to the parameters of ocument.

IT IS HEREBY AGREED O
1 INTERPRETATION

In this Agreement:

i1 Agents mean difec icers, employees, agents, professional advisers, contractors or sub-

contractors, n member;

1.2 Bid or Lo} t means Transnel’s Request for Information [RFL] Request for Proposal

[RFP] orQea for Quotation [RFQ], as the case may be;

1.3 I Information means any information or other data relating to one party (the

g Party) and/or the business carried on or proposed or intended to be carried on by

party and which is made available for the purposes of the Bid to the other parly {the

S eceiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

minutes following oral disclosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the

date of this Agreement, and whether in writing or ctherwise, including any information, analysis or

specifications derived from, containing or reflecting such information but excluding information
which;

a) is publicly avaifable at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents conirary to the terms of
this Agreement); or

b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior o its being so disclosed; or

Respondent’s Signature Date & Company Stamp
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C) following such disclosure, becomes available o the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, diectly or indirectly, to the Disclosing Party in relation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any hoiding company of
either party; and

1.5  Information means all information m whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market Vportum’tées, know-how,
trade secrets and business affairs whether in writing, conveyed or I& or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

(the Disclosing Party) to the

the Receiving Party as secret and

2.1 All Confidential Information given by one party to thiem
other party (the Receiving Party) will be tre @

confidential and will not, without the Discicling Pa writfen consent, directly or indirectly

communicate or disclose (whether in r orally or in any other manner) Confidential

Information to any other person other accordance with the terms of this Agreement.

2.2 The Receiving Party will only usg (nentiai Information for the sole purpose of technical
and commercial discussionsffbebwggdfe parties in relation to the Bid or for the subsequent
performance of any contract the parties in relation to the Bid.

2.3 Notwithstanding cla above, the Receiving Party may disclose Confidential Information:

ents whao strictly need to know the Confidential Information for the sole
tin cause 2.2 above, provided that the Receiving Party shall ensure that
are made aware prior to the disclosure of any part of the Confidential

mdtion that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at al! times remain liable for any actions of such

Agents that would constitute a breach of this Agreement: or

) to the extent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below,

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptiy notify the Disclosing Parly and cocperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reascnably take to challenge the validity of such

requirement,

2.5 In the event that any Confidential Information shalfl be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable

notify the Disclasing Party of such event and if requested take such steps (including the institution

Respondent’s Signature Date & Company Stamp
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of legal proceedings) as shall be necessary to remedy (if capabie of remedy) the default and/or to

prevent further unauthorised copying, disclosure or use.
2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION
3.1 The Recelving Party agrees to ensure proper and secure storage of all Information and any copies
thereof,
3.2 The Receiving Party shall keep a written record, to be supplied t \m Disclosing Party upon

request, of the Confidential Information provided and any copie thereof and, so far as is
reasonably practicable, of the focation of such Confidential Enf@a any copies therecf.

3.3 The Company shall, within 7 (seven) days of receipt of a nd from Transnet:

a) return all written Confidential Information (i copies); and

b) expunge or destroy any Confidential Igform gom any computer, word processor or
other device whatsoever into which L wls copied, read or programmed by the Company or

on its behalf.

3.4  The Company shall on request sy fficate signed by a director as to its full compliance

with fhe requirements of claugges

4 ANNOUNCEMENTS

4.1 Neither party will m ermit to be made any announcement or disclosure of its prospective
t

interest in the Jfd the prior written consent of the other party.

4.2 Neither ng@ I} ke use of the other party’s name or any information acquired through its
it other party for publicity or marketing purposes without the prior written consent

dealings §ith
oife arty.
D, T

jgations of each party and its Agents under this Agreement shall survive the termination of any
\\ cussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) vears.

6 PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in compiying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at faw or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

Respondent’s Signature Date & Company Stamp
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8 PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that s personnel
shalt observe the provisions of such Act {as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2 The Receiving Parly warrants that it and its Agents have the appropriale technical and
organisational measures in place against unauthorised or uniawful processing of data relating to

the Bid and against accidental loss or destruction of, or damage to such data held or processed by

\\
9 GENERAL

9.1 Neither party may assign the benefit of this Agreement, or an%h eunder, except with the

prior written consent of the other, save that Transnet AN
any member of the Transnet Group.
e

9.2 No failure or deiay in exercising any right, power o : under this Agreement will operate as

them.

S Agreement at any time to

arcise OF it preciude any further exercise or the

a waiver of it, nor will any single or partial
exercise of any right, power or privilege & Agreement or otherwise.

9.3 The provisions of this Agreement shg erable in the event that any of its provisions are held
apphicabie authority to be invalid, void or otherwise
isions shali remain enforceable to the fullest extent
permitted by law.

8.4  This Agreement ma Yoe modified by a written agreement duly signed by persons authorised

on behalf of ca

9.5  Nothing in i@uent shall constitute the creation of a partnership, joint venture or agency
between§he W tiee.

96 T ent will be governed by and censtrued in accordance with South African law and the
@vsc&bly submit to the exclusive jurisdiction of the South African courts.

000000000
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