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TRANSNET SOC LIMITED
{Reqistration no. 1990/000900/30)

SAFETY ARRANGEMENTS AND PROCEDURAL COMPLIANCE WITH THE OCCUPATIONAL HEALTH AND
SAFETY ACT (ACT 85 OF 1993) AND APPLICABLE REGULATIONS

1. General

1.1 The Contractor and Transnet Limited (hereinafter referred to as “Transnet”) are individual employers, each
in its own right, with thelr respective duties and obligations set out in the Occupational Health and Safety
Act, Act 85 of 1993 (the Act) and applicable Regulations.

1.2 The Contractor accepts, in terms of the General Conditions of Contract and in termslof the Act, his
obligations as an employer in respect of all persons in his employ, other persons on the“premises or the
Site or place of wark or on the work to be executed by him, and under his €ontrol. He shall, before
commencement with the execution of the contract work, comply with the provisionsiset_aut in the Act, and
shall implement and maintain & Health and Safety Plan as described in théj@enstruction Regulations, 2003
and as approved by Transnet, on the Site and place of work for the dupatien of the Contract.

1.3 The Contractor accepts his obligation to complying fully with the At and applicable Regulations
notwithstanding the omission of some of the provisions of the Act and thé"Regulations from this document,

1.4 Transnet accepts, in terms of the Act, its obligations 88 an employer of its own employees working on or
associated with the site or place of work, and the Contragtor and Technical Officer or his deputy shall at all
times, co-operate in respect of the health angdSafety management of the site, and shall agree on the
practical arrangements and procedures to be implemented and maintained during execution of the Works,

1.5 In the event of any discrepancies betwgen any legislation and this specification, the applicable legisiation
will take precedence.

2. Definitions

2.1 In this Specification dny wlrd oFexpression to which a meaning has been assigned in the Construction
Reguiations, shall,Favethe mgkning so assigned to it, unless the context otherwise indicates: -

2.2 The worl irfeluded\in this Contract shall for the purposes of compliance with the Act be deemed fo be
"Constpiction Work", which, in terms of the Construction Regulations, 2003 means any work in
connectionwith; -

(&) the erection, maintenance, alteration, renovation, repair, demolition or dismantling of or addition
to a building or any similar structure;

() the instaliation, erection, dismantling or maintenance of fixed plant where such work includes the
risk of a person faliing;

{c) the construction, maintenance, demolition or dismantling of any bridge, dam, canal, road, railway,
runway, sewer or water reticulation system or any similar civil engineering structure; or

() the moving of earth, clearing of land, the making of an excavation, piling, or any similar type of
work;
2.3 “"competent person” in relation to construction work, means any person having the knowledge, training

and experience specific to the work or task being performed: Provided that where appropriate
qualifications and training are registered as per the South African Qualifications Authority Act, 1995 these
qualifications and training shall be deemed to be the regquired qualifications and training,
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2.4 “contractor” means principal contractor and “subcontractor” means contractor as defined by the
Construction Regulations, 2003.

2.5 “fall protection plan” means a documented plan, of all risks relating to working from an elevated
position, considering the nature of work undertaken, and setting out the procedures and methods applied

to eliminate the risk;

2.6 “health and safety file” means a file, or other record in permanent form, containing the information
reguired to be kept on site in accordance with the Act and applicable Regulations;

2.7 “Heaith and Safety Plan " means a documented plan which addresses the hazards identified and include
safe work procedures to mitigate, reduce or contro! the hazards identified;

2.8 “Risk Assessment” means a programme to determine any risk associated with anyhazard at a
construction site, in order to identify the steps needed to be taken to remove, reduce or control such

hazard;
2.9 “the Act” means the Occupational Health and Safety Act No. 85 of 1993,
3. Procedural Compliance

3.1.1  The Contractor who intends to carry out any construction work shally befor@ carrying out such work, notify
the Provincial Director in writing if the construction work:-

{a) includes the demolition of a structure exceeding,a height of 3 metres; or
(b) includes the use of explosives to perform ¢Bnstryction work; or
(c) includes the dismantling of fixed plani/at a Reight greater than 3m, and shall also notify the

Provincial Director in writing when the construction work exceeds 30 days or will involve more
than 300 person days of constrfiction Wegké@nd if the construction work:-

(a} includes excavation work@eeperghagim; or

Es)] includes working at a Reighitloreater than 3 metres above ground or a landing.

3.2 The notification to¢heBrovingial Director shall be on a form similar to Annexure A of the Construction
Regulations, 2003, alse she®n in Annexure 1 of this Specification. The Contractor shall ensure that a copy
of the completed\notifleation form is kept on site for inspection by an inspector, Technical Officer or
employed.

3.3 Thé€ Qontractel shall, in accordance with the Act and applicable Regulations, make all the necessary
appointments of competent persons in writing on a form similar to Annexure 2 of this Specification and
deliver copies thereof to the Technical Officer. Copies should also be retained on the health and safety file,

3.9 Subcontractors shall also make the above written appointments and the Contractor shall defiver copies
thereof to the Technical Officer.

3.5 In the case of a self-employed Contractor or any subcontractor who has the appropriate competencies and
supervisas the work himself, the appointment of a construction supervisor in terms of regulation 6.1 of the
Construction Regulations, 2003 will not be necessary. The Contractor shall in such a case execute and sign
a declaration, as in Annexure 3, by which he personally undertakes the duties and obligations of the "Chief
Executive Officer” in terms of section 16{1) of the Act.

36 The Contractor shall, before commencing any work, obtain from the Technical Officer an access certificate
as in Annexure 4 executed and signed by him, permitting and limiting access to the designated site or
place of work by the Contractor and any subcontractors under his control.

3.7 Procedural compliance with Act and Regulations, as above, shall also apply to any subcontractors as

Respondent’s Signature Date & Company Stamp



Page 53 of 60

Transnet RFQ No BFX/52187

5.1

5.2

5.3

54

E.4E Transnet {Jan 2004)

employers in their own right.  The Contractor shall furnish the Technical Officer with full particufars of
such subcontractors and shall ensure that they comply with the Act and Regulations and Transnet's safety
requirements and procedures.

Special Permits

Where special permits are required before work may be carried out such as for hotwork, isolation permits,
work permits and occupations, the Contractor shalt apply to the Technical Officer or the relevant authority
for such permits to be issued. The Contractor shall strictly comply with the conditions and requirements
pertaining to the issue of such permits.

Health and Safety Programme

The Tenderer shall, with his tender, submit a Health and Safety Programme setting Sut the practical
arrangements and procedures to be implemented by him to ensure compliance by fimyWith the Act and
Regulations and particularly in respect of; -

(i) The provision, as far as is reasonably practical, of @ working envirgnmeng that 6 safe and without
risk to the health of his employees and subcontractors in terms of secliomé&of the Act;

{ii) the execution of the contract work in such a manner as to ensure if terms of section 9 of the Act
that persons other than those in the Contractor's employmentwhofmay be directly affected by the
contract work are not thereby exposed to hazards tg their health and safety;

(i}  ensuring, as far as is reasonably practical, infterms of section 37 of the Act that no employee or
subcontractor of the Contractor does or_cmitsyié do any act which would be an offence for the
Contractor to do or omit to do.

The Contractor's Health and Safety Prggrammensh@il be based on a risk assessment in respect of the
hazards to health and safety of his empleyees and other persons under his control that are associated with
or directly affected by the Contfactor'sVaetifities in performing the contract work and shall establish
precautionary measures as am@reasconable and practical in protecting the safety and health of such
employees and persons.

The Contractor shall Qausé” a risk assessment contemplated in clause 5.2 above to be performed by a
competent persog, appainted’in writing, before commencement of any Construction Work and reviewed
during construction. “BheYRisk Assessments shall form part of the Health and Safety programme to be
applied ondhesite 8nd shall include at least the following:

{a) Th€ identification of the risks and hazards that persons may be exposed to;
(B the analysis and evaluation of the hazards identified;
{c) a documented Health and Safety Plan, including safe work procedures to mitigate, reduce or

controf the risks identified;
{d) a monitoring and review plan.
The Health and Safety Plan shall inctude full particulars in respect of: -

{a} The safety management structure to be instituted on site or place of work and the names of the
Contractor's health and safety representatives and members of safety committees where
applicable;

(b)  the safe working methods and procedures to be implemented to ensure the work is performed
in compliance with the Act and Reguiations;

(c) the safety equipment, devices and clothing to be made available by the Contractor to his
employees;
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(d)  the site access control measures pertaining to heafth and safety to be implemented;

(e} the arrangements in respect of communication of heaith and safety related matters and incidents
between the Contractor, his employees, subcontractors and the Technical Officer with particular
reference to the reporting of incidents in compliance with Section 24 and General Administrative
Regulation 8 of the Act and with the pertinent clause of the General Conditions of Contract
forming part of the Contract and

{fy the introduction of control measures for ensuring that the Safety Pian is maintained and
monitored for the duration of the Contract.

5.4 The Health and Safety programme shall be subject to the Technical Officer's approval and he may, in
consultation with the Contractor, order that additional and/or supplementary practical arraggements and
procedures be implemented and maintained by the Contractor or that different working methods or safety
equipment be used or safety clothes be issued which, in the Technical Officer's opinomgdre necessary to
ensure full compliance by the Contractor with his obligations as an employer_in terms '&f the Act and
Reguiations. The Technical Officer or his deputy shafl be allowed to attend meetings of the Contractor's
safety committee as an chserver.

5.5 The Contractor shall take reasonable steps to ensure that each subgontragtors Health and Safety Plan is
implemented and maintained on the construction site: Provided thatithe stgps taken, shall include periodic
audits at intervals mutually agreed to between the them, but atfleast criees€very month.

5.6 The Contractor shall stop any subcontractor from gfeduting “any construction waork, which is not in
accordance with the Contractor’s, andfor subcontractor's Health and Safety Plan for the site or which poses
a threat to the health and safety of persons.

5.7 The Contractor shall ensure that a copy gf the Healthand Safety Plan is available on site for inspection by
an inspector, Technical Officer, agent, subcontfactor, employee, registered employee organisation, health
and safety representative or any mémber of the health and safety committee.

5.8  The Contractor shall consultywith thebhealth and safety committee or, if no health and safety committee
exists, with a representative graup of employees, on the development, monitoring and review of the Risk
Assessment,

59 The Contractar shall ensure that all employees under his control are informed, instructed and trained by a
competentPersén régarding any hazard and the related work procedures before any work commences, and
thereafi€r atgSuch times as may be determined in the Risk Assessment.

5.10  The CGontractor shall ensure that all subcontractors are informed regarding any hazard as stipulated in the
Risk Assassment bafore any work commences, and thereafter at such times as may be determined in the
Risk Assessment,

5.11  The Contractor shall ensure that ali visitors to a construction site undergoes health and safety induction
pertaining to the hazards prevalent on the site and shall be provided with the necessary personal protective

equipment.
6. Fall Protection Plan
6.1 In the event of the risk and hazard identification, as required in terms of clause 5.3 of this Specification,

revealing ricks relating to working from an elevated position the contractor shall cause the designation of a
competent person, responsible for the preparation of a fall protection plan;

6.2 The Contractor shall implement, maintain and monitor the fall protection plan for the duration of Contract.
The Contractor shall also take such steps to ensure the continued adherence to the fall protection plan.
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The fall protection plan shall include:-

{a) A Risk Assessment of all work carried out from an elevated position;

{b) the procedures and methods to address all the identified risks per location;

{c) the evaluation of the employees physical and psychological fitness necessary to work at elevated
positions;

{d) the training of employees working from elevated positions; and

{e) the procedure addressing the inspection, testing and maintenance of all fall protection equipment.

Hazards and Potential Hazardous Situations

The Contractor and the Technical Officer shall immediately notify one another of any§hazardous or
potentially hazardous situations which may arise during performance of the Centract by the Contractor or
any subcontractor and, in particutar, of such hazards as may be caused by thedesigs, execution and/or
location and any other aspect pertaining to the contract work.

Health and Safety File

The Contractor shall ensure that a health and safety file js opened and kept on site and shal! include all
documentation required as per the Act and applicable segulations, and made available to an inspector, the
Technical Officer, or subcontractor upon request.

The Contractor shall ensure that a copy of the ‘both his Health and Safety Plan as well as any
subcontractor's Health and Safety Plan is available onfrequest to an employee, inspector, contractor or the
Technical Officer.

The Contractor shall hand over @ consolidated health and safety file to the Technical Officer upon
completion of the ConstructiofNotk and shall in addition to documentation mentioned in the Act and
applicable Regulations includeN\a ¥ecord of all drawings, designs, materials used and other similar
information concerninggdhe completed structure.
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ANNEXURE 1

OCCUPATIONAL HEALTH AND SAFETY ACT, 1993
Regulation 3(1) of the Construction Regulations

NOTIFICATION OF CONSTRUCTION WORK

1{a) Name and postal address of principal contractor:

{H) Name and tel. no of principal contractor's contact person:

2. Principal contractor’s compensation registration number:

3.(a) Name and postal address of client:

(b} Name and tel no of client's contact person or agent:

4.{a) Name and postal address of designer{s) for the project;

(b) Name and tel. no of designer(s) contact person’

5. Name and telephone number of principalicontractor's construction supervisor on site appointed in terms of
regulation 6{1).

6. Name/s of principal coptractor's\eanstruction sub-ordinate supervisors on site appointed in terms of
regulation 6(2).

7. Exact physi€al atidrass of the construction site or site office:
8. Nature of thefConstruction work:

9. Expected commencement date:

10. Nature of the construction work:
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11, Expected commencement date:

12, Estimated maximum number of persons on the construction site:
13, Planned number of contractors on the construction site accountable to the principle contractor:
14, Name(s) of contractors already chosen,
Principal Contractor Dete
Client Date
* THIS DOCUMENT IS J0 BE FORWARDED TO THE OFFICE OF THE DEPARTMENT OF LABOUR PRIOR TO

COMMENCEMENT OF WORK ON SITE.

* ALK PRINCIPAL CONTRACTORS THAT QUALIFY TO NOTIFY MUST DO SO EVEN IF ANOTHER
PRINCIPAr CONTRACTOR ON THE SAME SITE HAD DONE SO PRIOR TO THE COMMENCEMENT OF WORK,

Respondent’s Signature Date & Company Slamp




Page 58 of 60
Transnet RFQ Mo BFX/52187

£.4E Transnet {Jan 2004)
ANNEXURE 2
{COMPANY LETTER HEAD)

OCCUPATIONAL HEALTH AND SAFETY ACT, 1993 (ACT 85 OF 1993} :

SECTION/REGULATION:

REQUIRED COMPETENCY:

In terms of I,

representing the Employer) do hereby appoint

As the Competent Person on the premises at

(physical address) to assist in compliance with the Act and the applicablg Regulations.

Your designated area/s isfare as follows :-

Date ;
Signature ;-
Designation -
ACCEPTANCE QF DESIGNATION
I do hereby accept this Designation and

acknowledge that I understand the requirements of this appointment

Date ;

Signature ;-

Designation :-
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ANNEXURE 3

{COMPANY LETTER HEAD)

QCCUPATIONAL HEALTH AND SAFETY ACT, 1993 (ACT 85 OF 1993) :

DECLARATION 4

)
In terms of the above Act I, am personally assu the duties
and obligations as Chief Executive Officer, defined in Section 1 of the Act and in terms V&l), 1 will, as
far as is reasonably practicable, ensure that the duties and obligations of th e contemplated in the

above Act are properly discharged,

Signature ;-

Date :
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ANNEXURE 4
{LETTER HEAD OF BUSINESS DIVISION OR UNIT OF TRANSNET LIMITED)
SITE ACCESS CERTIFICATE

Access to (Area)

Name of Contractor/Builder ;-

Contract/Crder No.:

The contract works site/area described above are made available to you for the carrying out of assotiated
warks
In terms of your contract/order with

(company)

Kindly note that you are at all times responsible for the control andesafety of the Works Site, and for persons under

your controt having access to the site,

As from the date hereof you will be responsible for gempliance with the requirements of the Cccupational Health and
Safety Act, 1993 (Act 85 of 1993) as amended, and\all cofiiditions of the Contract pertaining to the site of the works as
defined and demarcated in the contract decuments inCliding the plans of the site or work areas forming part thereof,

Signed : Date :
TECHNICAL @FFICER

ACKNOWILEDGEMENT OF RECEIPT

R

Namewflontractor/Builder:-

do hereby acknowledge and accept the
duties and obligations in respect of the Safety of the site/area of Work in terms of the Occupational

Health and Safety Act; Act 85 of 1993

Name : Designation :

Signature ! Date :
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the meaning

assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.2 Respondent({s) shall mean a respondent/bidder to a Transnet Bid,

1.4 RFQ shali mean Request for Quotation;

1.6 Services shall mean the services required by Transnet as specified in its Bid Document;

1.7 Service Provider shall mean the successful Respondent;

1.8 Tax Invoice shall mean the document as required by Section 20 of the MaluespddeddTax Act, 89 of 1991, as

may be amended from time to time;
1.8 Transnet shall mean Transnet SOC Ltd, a State Owned Comp@mysand

1.10 VAT shall mean Value-Added Tex chargeable in tefmg of the Value-Added Tax Act, 839 of 1991, as may be

amended from fime to time.

2 GENERAL

All Bid Documeants and subsequept coptracts @hd orders shall be subject to the following procedures as laid down by

Transnet and are to be stricthfgdhefed to'by any person or enterprise or company respending to this RFX.

3 LODGING OF BIBRDOCUMENTS

3.1 A Bid,o#Rich Shallshereinafter inciude reference to an RFQ , shall be lodged with Transnef no later than the
closing.datedndime specified for the receipt thereof, in accordance with the directions issued with Bid Documents.

3.2 Bids shall be transmitted in a sealed envelope and placed in the tender box at a venue stipulated in the Bid
Documents with the Bid number and subject endorsed on the left hand bottom corner of the envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.
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4 USE OF BID FORMS

4.1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to submit
their Bids by completion of the appropriate sections on such official forms and not on office stationery bearing their

owr terms and conditions of contract; non-compliance with this conditions may resuit in the rejection of 3 Bid.

4.2 Respondents must note that the original Bid forms must be completed for submission and not a reprocessed

facsimile thereof. Only if insufficient space has been allocated to a particular response Transnet General Bid Conditions

- Services Page 4 of 10 [March 2012}

may a Respondent submit additional information under separate cover using the Company’s letterhead and duly

cross-referenced in the RFX.

5 RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1 A non-refundable charge may be raised for Bid Documents, depending omsthe\adiministrative cost of preparing

and issuing the Bid Document.

5.2 If any of the drawings or specifications referred to in Bid Doctmegnts are the official pubiications of recognised
standardising bodies, coples of such drawings and specifiatiops shall be acquired by Respondents at their own

expense.
6 DEFAULTS BY RESPONDENTS
6.1 If the Respondent, after it has be@wofified of the acceptance of its Bid falls to:

a) enter into a formal contract when called upon to do so in terms of clause 14 [Contract Documents], within such

period as Transnet may Specify; oF

b) accept an didenin terms of the Bid; or

¢) whep edlled Upon to do so, furnish satisfactory security of the fulfiiment of the contract in terms of clause 15

fSecuities],

Transnet may, in any such case, without prejudice to any other legal remedy which it may have, proceed to accept
any other Bid or, If it is necessary to do so, call for Bids afresh, and may recover from the defaulting Respondent

any additional expense incurred by it in calfing for new offers or in accepting a higher offer.

6.2 If any Respondent, who has submitted a Bid and/or concluded a contract with Transnet [hereinafter referred to
as the Service Provider], or in the capacity of agent or subcontractor who has been associated with such Bid or

contract:

a} has withdrawn such Bid after the advertised date and hour for the receipt of Bids; or
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b) has, after having been notified of the acceptance of its Bid, failed or refused to sign a contract when called upon

to do so in terms of any condition forming part of the Bid Documents; o7

¢} has carried out any contract resufting from such Bid in en unsatisfactory manner or has breached any candition of

such contract; or

d) has offered, promised or given 2 bribe in relation to the obtaining or the execution of such contract; or

e} has acted in a fraudulent or improper manner or in bad faith towards Transnet or any government department or

towards eny public body, company or person; or

f) has made any incorrect statement in the affidavit or certificate referred to in clause 12 [Fogmal Netification

Regarding Name of Successful Respondent] and is unable to prdve to the satisfaction of Transnetfthat

(i} it made the statement in good faith honestly believing it to be correct; and Transnet General Bid Cohditions — Services

Page 5 of 10 [March 2012]

(i) before making such statement, it took all reasonable steps to satisfy itsglf of its)correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Setvice Provider's requirements which could not

be recovered from the Service Provider;

then a Bid from any such Respondent shall be gdisqliglified Bind the person, enterprise or company [including any
directors] shall, subject to clause 6.3 below, (be disqualified from bidding for any Transnet business through its

“blacklisting” process.

6.3 Any person or enterprise o comipaly against whom a decision has been given under the provisions of clauses
6.2b), 6.2d) or 6.2e) abowe, Wdy make representations to the Chief Operating Officer of Transnet Group, whose

decision shail be final.

6.4 Any disqualifigftion [Blacklisting] imposed upon any person or enterprise or company, may also apply to any
other enferpfse uhder the same or different names of disqualified persons or enterprise or company [or associates

thefeof] and shall for avoidance of doubt also be applied to any agent or employee of the person or enterprise or

gomMgany concerned.

7 CURRENCY

Prices or fees must be quoted in the currency of the Republic of South Africa [ZAR] in respect of local Services.
Prices or fees in any other currency may be rejected by Transnet save where such price is quoted by a foreign

Respondent,
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8 EXCHANGE AND REMITTANCE

The Respondent should note that where the whole or @ portion of the contract or order vatue 15 to be remitted
overseas, Transnet shali, if requested to dc so by the Service Provider, effect payment overseas directly to the
foreign principal or manufacturer of such percentage of the contract or order value as may be stipulated by the
Respondent in its Bid Documents and any variation in the amount t0 be so pald, which may arise as a result of

fluctuations in the rate of exchange involved, will be for the account of the Service Provider,

8.1 The Respondent who desires to avall itself of the aforementioned facility must at the time of bidding furnish the
information called for in the clause "Exchange and Remittance" of the Bid Documents and also furnish full details of

the principals or service providers to whom payment is to be made.

8.7 The Service Provider shall at its own cost abtain forward exchange cover on foreign curreficy to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or arderyTransnet will NOT

accept any fluctuations in the rate of exchange at the time when payments are made,

Transnet wili not recognise any claim for adjustment of the order andfor comtractiprice under clause 8.2 above, if
the increase in price arises after the date on which the Services were 1@ be cdinpleted, as set out in the order

and/or contract, or any subsequent agreement between the parties.

9 ACCEPTANCE OF BID

9.1 Transnet does not bind itself to accept the Jewest or any Bid. Transnet General Bid Conditions - Services Page & of

10 [March 2012]
9.2 Transnet reserves the right to accephany Bid in whole or in part.

9.3 Upon the acceptance©f &BIt by, Transnet, the parties shall be bound by these General Bid Conditions and the
Standard Terms and Cohditiens®f Contract [Form ST&C — Services] and any schedule of “Special Conditions™ or

otherwise whichsform partiof the Bid Documents.

9.4 Whére the Résgondent has been informed- by Transnet per facsimile message of email of the acceptance of its

Bigf"the atknowledgement of the receipt transmitted shall be regarded as proof of delivery to the Respondent.

10 LAW GOVERNING CONTRACT

The law of the Repubiic of South Africa shall govern the contract created by the acceptance of a Bid. The domicilium
citandi et executandi shall be a place in the Republic of South Africa to be specified by the Respondent in its Bid at
which ail legal documents may be served on the Respondent who shall agree to submit to the jurisdiction of the
courts of the Republic of South Africa. A foreign Respondent shall, therefore, state in its Bid the pame of its
authorised representative in the Republic of South Africa who is empowered to sign any contract which may be
entered into in the event of its Bid being accepted and to act on its behalf in ali matters relating to the contract.

Date & Company Stamp
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11 IDENTIFICATION

If the Respondent is & company, the full names of the directors shall be stated in the Bid. If the Respondent is a
ciose corporation, the full names of the members shall be stated in the Bid. If the Respondent is a partnership or an

individual trading under a trade name, the full names of the partners or of such individual, as the case may be, shall

be furnished.
12 FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of Bids submitted to the Secretary of an Acquisition Cauncil, unsuccessful Respondents will be formally
natified of the names of successful Respondent(s) as soon as possible after the closing date for receipt of the Bid in

question.
13 UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitied to the Secretary of an Acquisition Council, Respondents maiatieny time communicate
with the Secretary on any matier relating to its Bid but, in the absence of witten authority from the Secretary, no
communication on a question affecting the subject of a Bid shall take place Betweer Respondents or other potential
suppliers or any member of the Acquisition Councli or official of Transngt guring the period between the closing date
for the receipt of the Bid and the date of the notification of the successhil Respondent{s). A Bid, in respect of which

any such unauthorised communication has occurred, may be disgalified,

14 CONTRACT DOCUMENTS

14.1 The contract documents will compriseithese Gefieral Bid Conditions and the Standard Terms and Conditions of
Contract [Farm ST&C — Services] and aby'schedule of “Special Conditions™ or otherwise which form part of the Bid

Documents. Transnet Generéi Bid’Conditions Services Page 7 of 10 [March 2012]

14.2 These contract docuthentawill constitute the contract between the parties upon receipt by the Respondent of
Transnet’s letter@f acceptance / intent, subject to ali additional amendments andfor special conditions thereto as

agreed to bysthe\partiest

15SECURITIES

15.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of Transnet
for the due fulfilment of a contract or order. Such security shall be in the form of a deed of suretyship [Deed of

Suretyship] furnished by an approved bank, building society, insurance or guarantee corporation carrying on

business in South Africa.

15.2 The security may be applied in whole or part at the discretion of Transnet to make good any 10ss or damage

which Transnet may incur in consequence of a breach of the contract or any part thereof.

15.3 Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

Date B Company Stamp
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15.4 For the purpose of clause 15.1 above, Transnet will supply a Deed of Suretyship form to the successful
Respondent for completion and no guarantee in any other form will be accepted. A copy of such form will be
supplied to Respondents on request. For this purpose a Deed of Suretyship form will be provided which shall be
completed and returned to Transnet or @ designated official by the successful Respondent within 30 [thirty] days
from the date of the letter of acceptance. No payment will be made until the form, duly completed, is delivered to
Transnet. Failure to return the Deed of Suretyship within the prescribed time shall, save where prior extension has

been granted, entitles Transnet without notice to the Service Provider to cancel the cantract with immediate effect.

15.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service Provider in

relation to the conditions of this clause 15 will be for the account of the Service Provider.

16 PRICES SUBJECT TO CONFIRMATION
16.1 A Bid with prices which are subject to confirmation will not be considered.

16.2 Bids where firm prices are guoted for the duration of any resulting order snd ‘Qufcontract will receive

precedence over prices which are subject to adjustment.

17 DELETION OF SERVICES EXCLUDED FROM BID

The Respondent must delete Services for which it has not t&ndered or for which the price or fee has been included

elsewhere in its Bid.
18 ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent fa,its Bid price(s) prior to the submission of its Bid Documents must be done
by deleting the incorrect figureé and“words where required and by inserting the correct figures and words against
the items/Services concerned WAl such alterations raust be initialled by the person who signs the Bid Documents.
Failure to observe this requirément may result in the particular item(s) or Services concerned being excluded in the

matter of the awald of the business. Transnet General Bid Conditions — Services Page 8 of 10 {March 2012]

19 VALUE-ADDED/TAX |

19. 14 respect of local Services, i.e. Services to be provided by a South African company, the prices or fees quoted
by the'Respondent are to be exclusive of VAT which must be shown separately at the standard rate on the Service

Provider's Tax Invoice.

19.2 In respect of Services to be provided by a foreign principal:

a) the invoicihg by the Service Provider on behalf of its foreign principal represents a service rendered by the

principal;

b) the Service Provider’s Tax Invoice(s) for the local portion only [i.e. the “eommission” for the services rendered

locally} must show the VAT separately

Respondent’s Signature Date & Company Stamp
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20 TERMS AND CONDITIONS OF BID

20.1 The Service Provider shali adhere to the Standard Terms and Conditions of Contract as set out in Form ST&C -
Services, & copy of which is issued with the Bid Documents, together with any schedule of “Special Conditions” or

otherwise which form part of the Bid Documents.

20.2 Should the Respondent find any conditions unacceptable, it should indicate which conditions are unacceptsbie
and offer alternatives by written submission on & company letterhiead. Any such submission shall be subject to
review by Transnet’s Legal Counsel who shall determine whether the propesed alternative(s) are acceptable or

otherwise, as the case may be.

21 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

21.1 Method of Payment

a) The attention of the Respondent is directed to clause 10 {Invoices and Payment] of Fapm &I&C — Services, which

sets out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited 14 submiteffers based on alternative methods

- of payment and/or financing proposals.

¢) The Respondent is required to give full particuars of th&temms that will be applicable to its alternative offer(s)

and the financial merits thereof will be evaluated and taken info consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in tHe first instence, tender strictly in accordance with ¢lause 21.1a) above.

Failure to comply with clause 21.1a) abeVeynay preclude a Bid from further consideration.

NOTE: The successful RespoRgdeht {the Service Provider] shall, where applicable, be required to furnish a

guarantee covering any advange payments.

21.2 Conditionat Biscount

Respofilenit offefing prices which are subject to a conditional discount applicable for payment within a specific
perididglre to note that the conditional period will be calculated as from the date of receipt by Transnet of the
ServiceWProvider's month-end statement reflecting the relevant Tax Invoice(s) for payment purposes, provided the
conditions of the order or contract have been fulfiled and the Tax Transnet General Bid Conditions — Services Page 9 of

10 [March 2012]

Invoice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect Tax Invoices
shall be returned and the conditional period will be recalculated from the date of receipt of the correct

documentation.

Respondent’s Signature Date & Company Stamp
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22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in ptans, drawings, diagrams, specifications and documents compiled by the Service Provider for the
purpose of contract wark shall be governed by the terms and conditions detailed in clause 12 of Form ST&T -

Services (Intellectual Property Rights).

23 VISITS TO FOREIGN COUNTRIES

23.1 Respondents must furnish details in a covering letter if it is considered necessary that empioyees of Transnet
should carry out inspection and/for review any operational Services at the premises of the preferred Respondent or
its subcontractors overseas for the purpose of & product demonstration and/or final acceptance or for any other

feason.

23.2 If the Respondent considers overseas visits to be necessary it must provide the followifig, information in @

covering letter in respect of each proposed visit.
&) countries and places to be visited;

b) number of employees and disciplines involved;
¢) number of man-days involved; and

d) maotivation for the visit.

23.3 Transnet wili make all arrangement, with fegafd to booking of air journeys, hotel reservations, transport to

and from airports, places of inspection\oRdamonstration, etc. and all expenses will be for the account of Transnet.

23.4 Before a visit is undertakef!, such as envisage in this clause 23, Transnet and the Respondent will agree in
writing on the number 8f efplofees of Transnet that should undertake the visit and the number of man-days

involved in the visit.
24 BIDS BY,OR QN BEHALF OF FOREIGN RESPONDENTS

249 Bids submitted by foreign principals may be forwarded direct by the principais to the Secretary of the
Acquisition Councit or to a designated official of Transnet according to whichever officer is specified in the Bid
Documents, or may be so forwarded on the principal's behalf by its South African representative or agent provided
that written proof is submitted that such representative or agent has been duly authorised to act in that capacity by

the principal. Failure to submit such authorisation by the representative or agent shall disqualify the Bid.

24.2 When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the Republic

of South Africa, representatives or agents must compile the Bids in the names of such principals and sign them on

behaif of the latter.

Respondent's Signallre Date & Company Stamp
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24.3 South African representatives or agents of a successful foreign Respondent must when so required enter into
formal contract in the name of their principals and must sign such contract on behalf of Transnet General gid

Conditions — Services Page 10 of 10 {March 2012]

the fatter. In every such case 3 legal Power of Attorney from their principals must be furnished to Transnet by the

South African representative or agents authorising them to enter into and sign such contract.

a) Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 {and any amendments
thereto] - "Rules of the Supreme Court of South Africa for the authentication of documents executed outside the

Republic for use within the Republic.”

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid Doeuments,

€) On arrival within the Republic of South Africa this Power of Attorney is to be completed in"terigs of Section 8(2)

of the Stamp Duties Act No. 77 of 1968, or any amendment thereof.

d) If a Power of Attarney held by the South African representative or agept™ieluties matters of 8 general nature
besides provision for the entering into and signing of a contract with Trangnet, a certified copy thereof should be

furnished.
e) The Power of Attorney must authorise the South African Fepretentative or agent to choase the domicilium citandi
et executandi as provided for in clause 26 [Addressés for Wotiges] of the Standard Conditions of Contract, Form

ST&C - Services,

24.4 If payment is to be made in South Afirica, thé"foreign Supplier [i.e. the principal, or its South African agent or
representative], must notify Transaet in whitihg whether, for payment by electronic funds transfer [EFT]:

a} funds are to be transfefted ¥ thegredit of the foreign Supplier's account at a bank in South Africa, in which case

the name and branch of suchhank shall be furnished; or

b) funds are.toweftransferred to the credit of its South African agent or representative, in which case the name and

branch 8f sugh,bank shall be furnished.

24.5¢The attention of the Respondent is directed to clause 15 above [Securities] regarding the provision of security

for the fulfilment of contracts and orders and the manner ang form in which such security is to be furnished.

Respondent's Signature Dale & Company Slamp
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Standard Terms and Conditions of Contract
Services [October 2012]

1 INTRODUCTION
When 2n Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed suppiier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires othervise:

2.1
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreemeni means the Agreement and its associated schedules and/or afpexures and/for
appendices, including the Work Order(s), specifications for the geWdcespand such special
conditions as shall apply to the Agreement, fogether with the Gengrati@nder Conditions and any
additional provisions in the associated bid documents tendgred bypthe Service Provider [as agreed
in writing between the Parties], which collectively anfl exclusively"govern the provision of Services
by the Service Provider to Transnet;

Background Inteliectual Property medns all Intellectual Property intraduced and required by
either Party to give effect to their obfigations Upder the Agreement owned in whole or in part by
or licensed to either Party or theiwafiliates prior to the Commencement Date or developed after
the Commencement Date othefwise pursuant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding pubtic holidays
as proclaimed in, South)Afiica;

Commencément Date means [#], notwithstanding the signature date of the Agreement;

Confidential, Information means any information or other data, whether in written, oral,
Graphicagn in any other form such as in documents, papers, memoranda, correspondence,
fotebpoks, reports, drawings, diagrams, discs, articles, sampies, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionaily, or as a result of one Party permitling the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:
a} information relating to methods of operation, data and plans of the disclosing Party,;
b} the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d} any information disclosed by either Party and which is clearly marked as being confidential
or secref;

e) information refating to the strategic objectives and planning of the disclosing Party refating

to its existing and planned future business activities;

Page 3 of 23



Standard Terms and Conditions of Contract
Services [October 2012]

2.7

2.8

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the

disclosing Party;
information relating to the business activities, business relationships, products, services,

9)
custamers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h}  information contained in the software and associated material and documentation
belonging to the disclosing Party;

i technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;

B Copyright works;

K) commercial, financial and marketing informatior;

1) data concerning architecture, demonstrations, tools and techﬁiques, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional _and\ technical requirements and
specifications of the disclosing Party;

ny information concerning faults or defects in gobds, equipfnent, hardware or software or the
incidence of such faults or defects; and

Q) information concerning the chargeshf€es and / or costs of the disciosing Party or its
authorised Subcontractors, @r thein methods, practices or service performance evels
actually achieved,

Copyright means the right in\expiessions, procedures, methods of operations or mathematical

concepts, computer pragram codes, compilations of data or other material, literary works, musical

works, artisticeorks, Sound recordings, broadcasts, program carrying signals, published editions,

photographiGuérks, or cinematographic works of the copyright owner to do or to authorise the

doing oficeftaineCts specified in respect of the different categories of works;

Defaliit, ineans any breach of the obligations of either Party [inctuding but not {imited to

sindamental breach or breach of a fundamental term] or any Default, act, omission, negligence or

stdtement of either Party, its employees, agents or Subcontractors in connection with or in

relation to the subject of the Agreement and in respect of which such Party is Bable to the other;

Deliverable(s) means any and ali works of authorship, products and materials developed,

written, prepared, assembled, integrated, modified or provided by the Service Provider in relation

to the Services;

Designs mean registered Designs and/or Design appiications and will include the monepoly right

granted for the protaction of an independently created industrial design including designs dictated

essentially by technical or functional considerations as wel as topographies of integrated circuits

and integrated circuits;

Fee(s) shall mean the agréed Fees for the Services to be purchased from the Service Provider by

Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended

by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means 2l Intellectual Property developed by either Party

pursuant to the Agregment;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

224

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and inciudes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature refating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing ©F manufacturing
techniques, Designs, specifications, formulae, systems, processes, information  concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;
Parties mean the Parties to the Agreement together with their subsidiaries, diyisions, business
units, successors-in-title and their assigns;

Party means either cne of these Parties;

Patents mean registered Patents and Patent applications, once the lattenhave,proceeded to grant,
and includes a right granted for any inventions, products or protessesifyall fields of technology;
Permitted Purpose means any activity or process to b undefiaken or supervised by Personnel
or employees of one Party during the term of thie Agréement, for which purpose authorised
disclosure of the other Party’s Confidential Inféfmation or Intellectual Property is @ prerequisite in
order to enable such activity or process talbe accomplished;

Personnel means any partner, enfbloye®, agent, consultant, independent associate or supplier,
Subcontractor and the staff efSuch,Subgontractor, or other authorised representative of either
Party;

Purchase Order(s), means official orders Issued by an operating division of Transnet to the

Service Providerfer the provision of Services;
Service(s)\néans [#], the Service(s) provided to Transnet by the Service Provider, pursuant to

the Wakk Okder(s) in terms of the Agreement;

Servite) Level Agreement or SLA means the processes, deliverables, key performance
indigators and performance standards refating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;
Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues)
owned by, or licensed to, the Service Provider prior to the Commencement Date or independentiy
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services,;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

Page 5 of 2]
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Third Party Material means software, software development tools, methodologies, ideas,

2.28
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

2.2¢ Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

2.30 VAT means Value-Added Tex chargeable in terms of the Value-Added Tax Act, 839 of 1991, as may
be amended from time to time; and

2.31 Work Order(s) means a detailed scope of work for a Service required by Transnet, including
fimeframes, Deliverable, Fees and costs for the supply of the Service to Transnef, which may be
appended to the Agreement from time to time.

3 INTERPRETATION

3.1 Clause headings in the Agreement are included for ease of refererice ‘@niWand do not form part of
the Agreement for the purposes of interpretation oOr for apy=athek purpose. No provision shall be
construed against or interpreted to the disadvantage of| eitherjParty hereto by reason of such
Party having or being deemed to have structured or drafted stch provision.

3.2 Any term, word, acronym or phrase used irthe Agreement, cther than those defined under the
clause heading “Definitions” shall be_givengts plain English meaning, and those terms, words,
acronyms, and phrases used in the Bgreerien®will be interpreted in accordance with the generaily
accepted meanings accordeddheretol

3.3 A reference to the singuiar incoiposates a reference to the piural and vice versa.

3.4 A reference to naturai‘persons incerporates a reference to legal persons and vice versa.

3.5 A referenced0 a particilar gender incorporates a reference to the other gender.

4 NATURE AND SCQPE

4.1 ¢ The Awgement is an agreement under the terms and conditions of which the Service Provider will
arrapige for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controfled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

4.2  Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

4.3 Each properly executed Purchase Qrder forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement,

4.4  During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen} Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

4,5  Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

6.1

6.2 .

6.3

Time wilt be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be lisble under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall he extended by a period equal to the period of

that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a parinership between the
Parties, or constitute or be deemed to constitute the Parties as agenis or empilovees of one
anoather for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter IntCaf, agreement in the
name of the other: or give any warranty, representation or undertaking on the other's behalf; or

create any liability against the other or bind the other’s credibuin afyy Way or for any purpose

whatsoever.

WARRANTIES

The Service Provider warrants to Transnet that:
a) it has full capacity and authorifysto epfer into and to perform the Agreement and that the

Agreement is executed by a Guly suthorised representatives of the Service Provider;

b} it will discharge its @bligatigns under the Agreement and any annexure, appendix or
schedule hereto @ith all'dugskill, care and diligence;

c) it will besolaly“responsible for the payment of remuneration and associated benefits, if
any,of its PeSonnel and for withholding and remitting income tax for its Personnel in
cOnforfiancewith any applicable laws and regulations;

dy it will\procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such coples {in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in

accordance with the Service Levels as defined in the relevant schedule. Transnet may at its

discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and In a reascnable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service

Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the

Defiverables they will, if properly used, conform in ail material respects with the requirements set

out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 {thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in

place of the Service Provider and any excess charges or casts incurred by Transnet as a result

shall be paid by the Service Provider.
The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in writing,

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider,

The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications! of any disruption
or delay in the performance of the Services, The Parties agree that any camges to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change contro! procedure, as set oubyin clause@s [fAmendment and

Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-date software,available, tested for fand deleted] all commonly
known viruses in the Materials and fof alllviruses known by the Service Provider at the date
of the relevant Work Order; angd

b) at the time of delivery 1o drahsnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomby, back goor, trap door, keys or other harmful components,

The Service Provider agfées thatminfthe event that a virus is found, it will at its own expense use -

its best endeavours to Bssist Transnet in reducing the effect of the virus and, particularly in the

event that a«firus ciuses loss of operational efficiency or loss of data, to assist Transnet to the
same extépt tfmitigate such losses and to restore Transnet fo its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy proteciion in terms
of Sectldn 14 of the Bill of Rights in connection with the Agreement and shali procure that its
'Personnei shall observe the provisions of Section 14 {as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider fas applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified rallway safety
requirements andfor regulations. The Service Provider andfor its Subcontractor shall grant
Transnat access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

8.1

B.2

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, incuding information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement,

The Service Provider shall give Transnet reasonable notice of any information it requires in
accardance with clause 7.1 above.

Subject to clause 13 [Service Provider’s Personnef], Transnet agrees to provide the Service
Provider or its Personnel such access té and use of its facilities as is necessary 1 allow the Service

Provider to perform its obligations under the Agreement.

GENERAL QOBLIGATIONS OF THE SERVICE PROVIDER

The Service Provider shall:

a) respond promptiy to all complaints and enquiries from Trasnet;

b} inform Transnet immediately of any dispute ot complaint arising in relation to the provision
of the Services;

c} conduct its business in a professignalimanner that will reflect positively upon the Service
Provider and the Service Provider’s Services;

d) keep full records cle@rly indicating all transactions concluded by the Service Provider
relating to the peformanee’tf the Services and keep such records for at least 5 {five] years

from the date‘ofeagh such transaction;

e) obtaiff, and at“all times maintain in full force and effect, any and all licences, permits and
thalikereguired under applicable laws for the provision of the Services and the conduct of
the bisiness and activities of the Service Provider,

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legistation of South Aftica, including the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental palicies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BSEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the
Service Provider,

The Service Provider acknowledges and agrees that it shalf at ali times:

a) render the Services and perform all its duties with honesty and integrity;

b} communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;

Fage 9 of 21



Standard Terms ang Conditions of Contracl
Services [October 2012]

)

d)

e)

g)

h)

)

i)

m)

endeavour to provide the highest passible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in dause 22 — Fquallly and Diversity];

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider wiil advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enguiry;

when requested by Transnet, provide clear and accurate infopridtion regarding the Service
Provider's own policies and procedures, excluding KngwxHoOw apd other Confidential
Information, except where a non-disclosure underia¥ifig, has heen entered into between
the Parties;

not allow a confliict of interest to develop betwieen its own interests for the interests of any
of its other customers] and the interets of Trangnet,

not accept or offer, nor aliow™mdu€e or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an
attempt to otherwise efert undue influence over the recipient;

not mislead Transnet ofwits officers, employees and stakeholders, whether by act or
omission; '

not efherwiseatt in an unethical manner or do anything which could reasonably be
expectad todamage or tarnish Transnet’s reputation or business image; and

immedigtely report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

EEESWAND EXPENSES

9.9 In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Crder,

9.2  Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

9.3 Unless otherwise agreed in a schedule or Work Order, Transnet wili reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a)
b)
<)
d)

are agreed by Transnet in advance;

are incurred in accordance with Transnet’s standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursad if supported by relevant receipts.
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10

11

12

8.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as 2

seperate item.

INVOICING AND PAYMENT

0.1

10.2

10.3

10.4

10.5

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invaice together with the supporting documentation as specified in the Work Order appended
hereto, cnce the undisputed Tax Invoices, or such portion of the Tax InvBices which are
undisputed become due and payable to the Service Provider for the provision of the Services, in
terms of clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusivelel VAT gWhich will be payable

at the applicable rate,

Unless ctherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end Statement™Payment against such month-end
statement shall be made by Transnet withipe30 [thisty] days after date of receipt by Transnet of
the statement together with all undisputed, Tax Invoices and supporting documentation.

Where the payment of any Tax Inyoice, of arly part thereof which is not in dispute, is not made in
accordance with this clausef10, theéNSestice Provider shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of Seuth Africa’s prime rate of interest in force, for the
period from the duéwate of payment until the outstanding amount is paid.

FEE ADJUSTMENTS

11.1

Referfto Sectiond® “Contractual Obligations” par. 23 ie. “"No price escalations will be entertained”

INTELLECTUAL PROPERTY RIGHTS

121

Tifle to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider,

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This Hcense shall not permit the Service Provider to sub-license to other parties,

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
purpose. This licence shall not permit Transnet to sub-license to other parties.

&) The Service Provider shall grant Transnet access to the Service Provider's Background
Inteflectual Property on terms which shall be bona fide negotiated between the Parties for
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the purpose of commercially exploiting the Foreground Inteliectual Property, to the extent

that such access Is required.

12.2  Title to Inteliectual Property

12.3

a)

b)

d)

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Inteliectusl Property, ar cause to be done any act or
anything contesting or in any way Impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall net'counsel or assist
any person 1o do so.

Transnet shall be entitled to seek protection in respect of Ghe Foregréund Intelectusi
Property snywhere in the world as it shall decide in itg own\gbsgigte discretion and the
Service Provider shall reasonably assist Transnet ing@tiaining and maintaining protection of
the Foreground Inteliectual Property.

Where the Foreground Intellectual Property was crested by the Service Provider or its
researchers, agents and employees #fywherg Transnet elects not to exercise its option to
seek protection or decides to.distantinue the financial support of the prosecution or
maintenance of any such pfotection, Transnet shall notify the Service Provider who shall
have the right of fuét refusalstd file or continue prosecution or maintain any such
applications and to Waintain any protection issuing on the Foreground Intellectuat
Property.

No coridération shall be paid by Transnet to the Service Provider for the assignment of
any \Fafeground Intellectual Property from the Service Provider to Transnet, over and
aboke thé sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do alf things as may be necessary to effect, record and perfect the
assignment of the Foreground Inteliectual Property to Transnet.

Subject to énything contrary contained in the Agreement and/or the prior written consent
of Transnet fwhich consent shall not be unreasonably be withheld or delayed], the Service
provider shall under no circumstances be entitied as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvemeants
Any improvements, developments, adaptations and/or modifications to the Foreground Inteliectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet's Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet afl such

improvements, deveiopments, adaptations and/or modifications, inventions or discoveries. The

Service Provider hereby undertakes to sign all documents and do all things as may be necessary

to effect, record and perfect the assignment of such improvements, developments, adaptations

andfor modifications, inventions or discoveries to Transnet and the Service Provider shall

reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.
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12.4

12.5

Unautharised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party Is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intelleciual Property of
Transhet of which the Service Provider acquires knowledge and Trangfet shall have the
right, as its own option, to proceed against any party infringing its Intelfectuai Property.

b) 1t shall be within the sole and absolute discretion of Transnet 1@ determing what steps shall
be taken against the infringer and the Service Provider shal! coropeiate fully with Transnet,
at Transnet’s cost, in whatever measure including legahaction to'bring any infringement of
illegal use to an end.

c) The Service Provider shall cooperate to provide Transnet promiptly with all relevant
ascertainable facts.

dj If proceedings are commencgdmpy Wransnet alone, Transnet shall be responsible for all
expenses but shall be enfitled 1t all damages or other awards arising out of such
proceedings. If progkedings ‘er€ commenced by both Parties, both Parties will be
responsible for the expanseg'and both Parties shall be entitled to damages or other awards

arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

131

13.2

133

The Servite PrdVider's Personnel shall be regarded at ali times as employees, agents or
Subeonttactors of the Service Provider and no relationship of employer and employee shall arise
bet.ween Transnet and any Service Provider Personnel under any circumstances regardless of the
defiree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that ali its Personne! will be entitled to work in South Africa or any
ather country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at alf times act in a lawful and proper manner in
accordance with thase requirements,

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why). The
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14

1z

135

reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, Or are expected to be or have been
ahsent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such repfacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be urnreasonably withheld or delayed,

LIMITATION OF LIABILITY

14.1

14.2

14.3

14.4

14.5

14.6

Neither Party exciudes or limits liability to the other Party for:
a) death or personal injury due to negligence; or

)] fraud.

The Service Provider shall indemnify and keep Transnet indemified from and against liability for
damage to any Transnet property [whether tangible or lintangible] or any other loss, costs or
damage suffered by Transnet to the extent that itiresults from any act of or omission by the
Service Provider or its Personnel in connectiofyith the Agreement. The Service Provider's liability
arising out of this clause 14.2 shalt be limited™to & maximum amount payable in respect of any
one accurrence or @ series of relatéd occUprences in a single calendar yesr, such amount to be
agreed in writing by the Partieg,

Subject always to clauses 14W,and 14.2 above, the liability of either the Service Provider or
Transnet under or i Bennection with the Agreement, whether for negligence, misrepresentation,
breach of contract o atherwise, for direct loss or damage arising out of each Default or series of
related Defautts”shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedul@ orWorlOrder to which the Default(s) relates.

Subjethid clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall gither Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above. '

Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of

clause 12 finteffectual Property Rightsi or clause 16 [Confidentiality].

INSURANCES

15.1

without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Setvice Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annuai basis, to ensure its adequacy,
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provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider,
15.2  The Service Provider shalt arrange insurance with reputable insurers and wilt produce to Transnet
evidence of the existence of the policies on an annual basis within 30 {thirty] days after date of

policy renewals,

15.3  Subject to clause 15.4 below, if the Service Provider fails to effect adequate insurance under this
clause 15, it shall notify Transhet in writing as soon as it becomes aware of the reduction or
inadequate cover angd Transnet may arrange of purchase such insurance. The Service Provider
shali promptly reimburse Transnet for any premiums paid provided such insurance protects the
Service Provider's liability. Transnet assumes no responsibility for such insurance being adequate
to protect all of the Service Provider's liabllity.

15.4 In the event that the Service Provider receives written notice from its imsuters advising of the
termination of its insurance cover referred to in clause 15.1 above or ithe insurafice ceases to be
available upon commercially reasonable terms, the Service Provider shall” immediately notify
Transnet in writing of such termination and/or unavailabilify, whereafter either the Service
Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

[thirty] days prior written notice to that effect.

16 CONFIDENTIALITY
16.1 The Parties hereby undertake the followingy with regard to Confidential Information:

a) not to divalge or disclpSe to amy_person whomsoever in any form or manner whatsoever,
either directly or, indirectly, any Confidential Information of the other, without the prior
written consant ofisuch other Party, other than when calied upon to do so in accordance
with a stitute) of\by a court having jurisdiction, or by any other duly authorised and
emp@weretd authority or official, in which event the Party concerned shall do what is
teasonablysfossible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the Instituting of a defensive action to protect the Confidential
Information concerned;

By not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

<) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shail be regarded as Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;
not to exercise less care to safeguard Transnet Confidential Information than the Party

e)
exercises in safeguarding its own competitive, sensitive or Confidentiat Information;
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16.2

16.3

f)

g}

h)

i

k)

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
srectricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed bebtween the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, bniess written authorisation to do o
has first been obtained from the Party first disclosing such information;

each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to ane or more technically qualified employees or consultants of the'Party who are
required in the course of their duties to receive the Confidential Information for the
permitted Purpose provided that the employee or consultant goncerned has a legitimate
interest therein, and then only to the extent necessary for the, Permitted Purpose, and is
informed by the Party of the confidential nature of the Cgnfidential Informatian and the
obligations of the confidentiality to which such digclosurg is>subject and the Party shall
ensure such employees or consultants honourfsuch obligations;

each Party shall notify the other Partyef the“game of each person or entity to whom any
Confidential Information has been disclosed as soon as practicable after such disclosure;
gach Party shall ensure thét any\pefson or entity to which it discloses Confidential
Informaticn shall obserfe and pesférm all of the covenants the Party has accepted in the
Agreement as if such person/or entity has signed the Agreement. The Party disclosing the
Confidential nformation shall be responsible for any breach of the provisions of the
Agreement'y the person or entity; and

each Rarty may by written notice to the other Party specify which of the Party’s employees,

officérs agents are required to sign a non-disclosure undertaking.

fthe diities and obligations with regard to Confidential Information in this clause 16 shall not apply

wheres

2)

6)

)

d)

a Party can demonstrate that such information is atready in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party's possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

can be proved to have been rightfully recelved by a Party from a third party without a

breach of a duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 ffive] years after the
termination of the Agreement, Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet

including, without limitation ali corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.
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18

1¢

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to defiver any portion of the Service, as

required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work

Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,
the prox;ision of any remaining commitment shall remain subject in ail respects to these conditions,

TERM AND TERMINATION

18.1

18.2

18.3

84

18.5

18.6

Notwithstanding the date of signature hereof, the Commencement Date iIf the Agreement is 1 April

2013 and the duration shall be for 2 1 (one) year period, expiring on 31 March 2014, unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in @ccordance with
taw or equity; or

b) the Agreement is extended at Transnet’s option for a further period to'e agreed by the
Parties.

Either Party may terminate the Agreement forthwith by notice inwritifighto the other Party where

the cther Party has committed & material Default and, where sugh Default is capable of remedy,

has failed to remedy such Default within 30 [thirty] @ays ofree€lving notice specifying the Defsult
and requiring its remedy.

Either Party may terminate the Agreemenfifohwith by notice in writing to the other Party when

the other Party is unable to pay itsfdebts\as they fall due or commits any act or omission which

would be an act of insolvency/ff*terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any agtion, application or proceeding is made with regard to it for:

a) a voluntary amangement or composition or reconstruction of its debts;

b) its winging-up or dissolution;

c) the appéintment of @ liquidator, trustee, receiver, administrative receiver or similar officer;
ar

d) aily similar action, application or proceeding in any jurisdiction to which it is subject,

Trapéhet may terminate the Agreement at any time within 2 [two] months of becoming aware of

& change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 fthirty] days’ written notice.

Notwithstanding this clause 18, either Party may cance! the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

Termination in accordance with clause 18 /Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and ali
provisions which are to suivive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver

up, and procure that its Personnet will immediately deliver up to Transnet, all Deliverables and
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20

1%.4

18.5

18.6

18.7

property befonging to Transnet {or, in the event of termination of & Work Order, such as is
relevart to that Work Order] which may be in the possession of, or under the control of the
Service Pravider, and certify to Transnet in writing that this has been done,

To the extent that any of the Deliverables and property referred to in clause 19.2 above are in
electronic form and contained on non-detachable storage devices, the Service Provider wili provide
Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy
and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 18.2 [Term
and Termination], or in the event that & Work Order is terminated by Transnet under clause 18,5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned an & pro rata basis] relating to the work undertaken by the Service\Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or mategialsgthe Service Provider

will promptly deliver such goods and materials to Transnet of 25 it mMayedirect.

The provisions of clauses 1 [Definitions], 6 [| Warranties), 12 Wntelleciual Properly Rights], 14

[Limitation of Liabﬂﬂyﬁ 16 [Confidentiality], 19 \[Conscquefice of Terminationj, 25 [Dispute
Resolution] and 29 [Governing Law] shall supyive terpination or expiry of the Agreement.

If either Party {the Defaulting Party] comuiits a material breach of the Agreement and fails to
remedy such breach within 30 {thirty] Buginess Days of written notice thereof, the other Party
Thereinafter the Aggrieved Party)\shalibe entitied, in addition to any other rights and remedies
that it may have in terms ofjthe Adreement, to terminate the Agreement forthwith without any
liability and withouinprejudice to any claims which the Aggrieved Party may have for damages

against the Defauiting, Party.

Should:

a) the \Servite Provider effect or attempt to effect a compromise or composition with its
creditors; or

D) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisicnally or finally; or

c) gither Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insoivency Act, 24 of 1936 {as may be
amended from time to time];

then the other Party shalt be entitied, but not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any fiability and without prejudice to any

claims which either Party may have for damages against the other.

ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder excepl with the prior

written consent of the other, Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct resuit of such assignment or novation.
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24
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FORCE MAJEURE

21.1

21.2

Neither Party shall have any claim against the other Party arising from any failure or detay in the
performance of any obligation of either Party under the Agreement caused by anm act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
action, faws or regulations, ricts, terrorism or civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, suppliers, or cther circumstances or factors beyond the
reasonable control of either Party, and to the extent that the performance of obligations of either
Party hereunder is delayed by virtue of the sforegoing, any peried stipulated for any such
performance shall be reasonably extended.

Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon &s practicable and will seek agreement to modification 'of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. 1f a Party fails to agree to such maodifications proposed by the Gther Party within
90 [ninety} days of the act of force majeure first occurning, either PartyWnay thereafter terminate

the Agreement with immediate notice.

EQUALITY AND DIVERSITY

22.1

22.2

The Service Provider will not victimise, harass ordigdiiminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disabifity, age, religious”béhef,sexual orientation or part-time status. This provision
applies, but is not iimited to_gmployment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertisingg termination of employment, rates of pay or other forms of
compensation and selection for trairting. _

Both Parties to the Agréement undertake that they will not, and shall procure that its employees,
agents andgSubgontragtors will not breach any applicable discrimination legislation and any

amendments and efenactments thereof.

NON-WAIVER

281

23.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a walver of any of that Party's rights in that regard
and in terms of the Agreement.

Such failure or neglect shall not, in any manner, affect the continued, unaltered wvalidity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shail be heid to be invalid, ilegal or unenforceabie, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

BISPUTE RESOLUTION

25.1

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,

the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such

dispute arising.
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26

25.2

25.3

254

255

256

If the dispute has not been resclved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shali be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
2nd neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this clause 25.

This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated far any reason.

This cause 25 shalt not preclude either Party from seeking urgent relief in a coirt of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1

26.2

26.3

The Parties to the Agreement select the physical addressegs aRd facsimile numbers, as detailed
hereafter, as their respective addresses for giving of sending any|natice provided for ar required
in terms of the Agreement, provided that either Pafty shall BE entitied to substitute such cther

address or facsimile number, as may be, by vgitgen riotice to the other:
a) Transnet
(i}  Forlegal notices: [e]
Fax No. [}

Attention: Legal Counsel
(i) For commercial matters: [}
Fax No. [e]
Attention: [e]
i5) The Service Provider
(i For tegal notices: {®]
Fax No. [«]

Attention: [#]

{ii} For commercial matters: [®]
Fax No. [®]
Attention; [#]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile,
Any notice shall be deemed to have been given:

a) if hand deliverad, on the day of delivery; or

b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or
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28

29

30

} if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMENT

27.1 The Parties hereby confirm that the Agreement constitutes the whole and onty agreement
between them with regard to the subject matter of the Agreement.

27.2  The Parties hereby confirm that the Agreement replaces ail other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Crder(s) appended

hereto.

AMENDMENT AND CHANGE CONTROL

28.1  Any requirement for an amendment or change to the Agreemenierto @ Wark Order shall only be
valid if it is in writing, signed by both Parties and added”tothezAgreement as an addendum

hereto.
28.2 1In the event the Parties cannot agree upon chaages, the Parties shall it good faith seek to agree
any proposed changes using the dispute regglution progedures in clause 25 fDispute Rescfution].

GOVERNING LAW
The Agreement is exclusively governefl by anthgcafistrued in accordance with the laws of the Republic of

South Africa and is subject to the jurisdlictionfof the courts of the Republic of South Africa.

29.1 Change of Law
In the Agreepient, pless the context otherwise requires, references to & statutory provision
include refer8neés to that statutory provision as from time to time amended, extended -or re-
enacted \andWany’ regulations made under it, provided that in the event that the amendment,
éktenstopor re-enactment of any statutory provision or introduction of any new statutory
pfovision has a material impact on the obligations of either Parly, the Parties will negotiate in
god faith to agree such amendments to the Agreement as may be appropriaie in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [Dispute Resolution] above.,
COUNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by sighing any such

counterpart,

000000000
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