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\\
REQUEST FOR PROPOSAL [RFP] *
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS,
ON AN AS AND WHEN BASIS IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 1: NOTICE TO BIDDERS

1 PROPOSAL REQUEST

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are requested from
persons, companies, close corporations or enterprises [hereinafter referred to as an entity,

Respondent or Bidder] for the provision of [Services] to Transnet. \\

On or after 25 AUGUST 2014 the RFP documents may be inspecte%d are obtainable from
the Transnet Tender Advice Centre, Ground Floor, Inyanda use 1,921 Wellington Road,

Parktown, Documents are free of charge. %

RFP documents will only be available for collection \getwen 09HO0 until 15H00 until 01%*
SEPTEMBER 2014.

)

N.B: Pursuant to note (b) above, should a
RFP documents on behalf of a Respong Q cMge ensure that this person [the third party] has a
o tgy¥iransnet when collecting the RFP documents.

"proof of payment” recelpt for pres(a
Any additional information or @arificcNi ill be faxed or emailed to all Respondents, if necessary

2 FORMAL BRIEFING NS AND SITE INSPECTION

@ party®[such as a courier] be instructed to collect

No formal briefing sessi§n algysite inspection will be held for this tender.

3 P@L SUBMISSION
P

duplicate [loriginal and 1 copy] must reach the Secretariat, Transnet Tender
e Centre, Ground Floor, Inyanda House 1, 21 Wellington Road, Parktown before the closing
hour’on the date shown below, and must be enclosed in a sealed envelope which must have

inscribed on the outside:

RFP No: ERAC-FDT-015338

Description: The supply and deliver Blastrite black B90 black Loco sand in 25kg bags, on an as
and when basis in the Ermelo depot for a period of one (1) year.

Closing date and time: 02 September 2014, 10:00
Closing address [Refer to options in paragraph 4 below]

All envelopes must reflect the return address of the Respondent on the reverse side.

ERAC-FDT-015338 Page 4 of 100

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No ERAC-FDT-015338

4 DELIVERY INSTRUCTIONS FOR RFP

4.1 Delivery by hand

If delivered by hand, the envelope is to be deposited in the Transnet tender box which is

located in the foyer at the main entrance of Inyanda House 1, 21 Wellington Road,

Parktown, Johannesburg, and should be addressed as follows:

b)

S

THE SECRETARY

TRANSNET ACQUISITION COUNCIL

INYANDA HOUSE 1

21 WELLINGTON ROAD \\
PARKTOWN

JOHANNESBURG 2001

The measurements of the "tender slot" ar Mde x 100mm high, and

Respondents must please ensure that r, ocuments or files are no larger
than the above dimensions. Respons are too bulky [i.e. more than

100mm thick] must be split w or more files, and placed in separate
envelopes, each such envelebe dressed as required in paragraph 3 above.

It should also be no @ e above tender box is located in the foyer at the

main entrance off{Inyangdd House 1, 21 Wellington Road, Parktown and is

accessible to pub™®®4 hours a day, 7 days a week.

The ents of the "tender slot" are 400mm wide x 100mm high, and
R entg must please ensure that response documents or files are no larger

velopes, each such envelope to be addressed as required in paragraph 3 above.

% above dimensions. Responses which are too bulky [i.e. more than
%‘ m thick] must be split into two or more files, and placed in separate
\Q

t should also be noted that the above tender box is located at the street level

outside the main entrance in Commissioner Street and is accessible to the public 24

hours a day, 7 days a week

4.2 Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the

Office of The Secretary, Transnet Acquisition Council and a signature obtained from that

Office:

ERAC-FDT-015338

THE SECRETARY
TRANSNET ACQUISITION COUNCIL
GROUND FLOOR
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INYANDA HOUSE 1
21 WELLINGTON ROAD
PARKTOWN

JOHANNESBURG
4.3  Please note that this RFP closes punctually at 02 September 2014, 10:00.

4.4 If responses are not delivered as stipulated herein, such responses will not be considered
and will be treated as "NON-RESPONSIVE" and will be disqualified.

4.5 No email or facsimile responses will be considered, unless otherwise stated herein.

4.6 The responses to this RFP will be opened as soon as practicable aft*\he expiry of the time

Wn other company any
o\ eWEived, i.e. pricing, delivery,

divulged to other Respondents

advertised for receiving them.

4,7 Transnet shall not, at the opening of responses, dis

confidential details pertaining to the Proposals / infor

etc. The names and locations of the Responde
upon request.

4.8 Envelopes must not contain documents n%to any RFP other than that shown on the

envelope.

4.9 No slips are to be attached to th documents. Any additional conditions must be
et ou

embodied in an accompanyifig | bject only to clause 15 [Alterations made by the
Respondent to Bid Pricgs] o neral Bid Conditions, alterations, additions or deletions
must not be made b

espondent to the actual RFP documents.

5 BROAD-BASED B CONOMIC EMPOWERMENT AND SOCIO-ECONOMIC

OBLIGATION
Transnet gful orses and supports the Government’s Broad-Based Black Economic
Empag t rogramme and it is strongly of the opinion that all South African business

ve an equal obligation to redress the imbalances of the past.

who are prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to
subcontracting and Joint Ventures] as part of their tendered responses. All procurement

transactions will be evaluated accordingly.

The Department of Trade and Industry [DTI] is currently in the process of reviewing the B-BBEE
Codes of Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line
with such reviews and/or amendments once they have come into effect. Transnet furthermore
reserves the right to adjust the thresholds and evaluation processes to be aligned with such

changes which may be issued by the DTI after the issue date of this RFP.
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5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5

of 2000 and its Regulations, Respondents are to note the following:

Proposals will be evaluated on price which will be allocated 80 or 90 points and
preference which will be allocated 20 or 10 points, dependent on the value of the

Services.

The 80/20 preference point system applies where the acquisition of the Services
will be less than R1 000 000.00. However, if the 80/20 pr‘&ence point system is
stipulated in this RFP and all Bids received exceed R1 00§ 000.00, the RFP will be
cancelled.

The 90/10 preference point system applies Muisition of the Services
will exceed R1 000 000.00. However, # i 10 preference point system is
stipulated in this RFP and all Bids r ceiv equal to or below R1 000 000.00,

the RFP will be cancelled.

The 90/10 preference point syst pplicable to this RFP.

When Transnet invites prospe

expenditure programmes,

ice providers to submit Proposals for its various

Respondents [Large Enterprises and QSE’s - see

below] to have their B-BBEE st®S verified in compliance with the Government Gazette No
34612, Notice No ed 19 November 2013. Valid B-BBEE Verification Certificates

must be issuedgby:
a) $ Agencies accredited by the South African National Accreditation
Shte

SANAS]; or

Registered Auditors approved by the Independent Regulatory Board of Auditors
[IRBA], in accordance with the approval granted by the Department of Trade and
Industry.

-~ Q
~ A Verification Certificate issued must reflect the weighted points attained by the measured

entity for each element of the scorecard as well as the overall B-BBEE rating.

Enterprises will be rated by Verification Agencies or Registered Auditors based on the

following:

a)

b)

ERAC-FDT-015338

Large Enterprises [i.e. annual turnover greater than R35 million]:

Rating level based on all seven elements of the B-BBEE scorecard

Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and
R35 million]:

Rating based on any four of the elements of the B-BBEE scorecard
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c) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any

enterprise with annual total revenue of R 5 million or less qualifies as an EME.
e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

e Black! ownership greater than 50% or Black Women ownership greater than

50% automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate [which may be in the
form of a letter] from an auditor, accounting officer or ‘ Verification Agency
accredited by SANAS. The certificate must confirm the ¢ any’s turnover, Black

ownership / Black female ownership and B-BBEE status le

Respondents are required to furnish proof of the ab Vansnet. [i.e. a detailed
scorecard as stipulated above in respect of Large 1se®and QSEs, or a certificate in
respect of EMEs].

In this RFP, Transnet will accordingly.%e a maximum of 10 [ten] points in
accordance with the 90/10 pref pont system prescribed in the Preferential
Procurement Policy Framework QA), Act 5 of 2000 and its Regulations to the
Respondent’s final score bas @tity’s B-BBEE scorecard rating. /Refer Section 14
for further details]. C

N.B. Failure to submi BBEE certificate, which is valid as at the Closing Date of this RFP,

will resultina s er®being allocated for B-BBEE.

cate your entity’s annual turnover for the past year:

BBEE Joint Ventures, Consortiums and/or Subcontractors

In addition to the above, Respondents who would wish to enter into a Joint Venture [IV] or
consortium with, or subcontract portions of the contract to, B-BBEE entities, must state in
their RFPs the percentage of the total contract value that would be allocated to such B-
BBEE entities, should they be successful in being awarded any business. A valid B-BBEE
Verification Certificate in respect of such B-BBEE ]V or consortium partners and/or
subcontractor(s), as well as a breakdown of the distribution of the aforementioned

percentage must also be furnished with the RFP Bid to enable Transnet to evaluate in

! Blackmeans South African Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003

ERAC-FDT-015338 Page 8 of 100
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accordance with the processes outlined in the B-BBEE Preference Points Claim Form

appended hereto as Section 14.

a)

ERAC-FDT-015338

JVs or Consortiums

If contemplating a JV or consortium, Respondents should also submit a signed 1V or
consortium agreement between the parties clearly stating the percentage [%] split of
business and the associated responsibilities of each party. If such a JV or consortium
agreement is unavailable, the partners must submit confirmation in writing of their
intention to enter into a JV or consortium agreement should they be awarded
business by Transnet through this RFP process. This &31 confirmation must
clearly indicate the percentage [%] split of business a responsibilities of each

party. In such cases, award of business will only t %o ce a signed copy of a
JV or consortium agreement is submitted to Tr.

(i)  Incorporated JVs/Consortiums Q
As part of an incorporated JVgcons s Bid response, the incorporated

JV/consortium must submi alid B-BBEE Verification Certificate in its

registered name.

(i) Unincorporated JVs

Ofporated JV/consortium’s tendered response, the

ubcontracting

contemplating subcontracting, please note that a Respondent will not be awarded
points for B-BBEE if it is indicated in its Proposal that such Respondent intends
subcontracting more than 25% [twenty-five per cent] of the value of the contract to
an entity that does not qualify for at least the same points that the Respondent
qualifies for, unless the intended subcontractor is an EME with the capability to

execute the contract.

A person awarded a contract may not subcontract more than 25% [twenty-five per
cent] of the value of the contract to any other enterprise that does not have an equal
or higher B-BBEE status level than the person concerned, unless the contract is
subcontracted to an EME that has the capability and ability to execute the

subcontract.
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5.3

5.4

B-BBEE Registration

In addition to the Verification Certificate, Transnet recommends that Respondents register
their B-BBEE compliance and supporting documentation on the Department of Trade and
Industry’s [DTI] National B-BBEE IT Portal and Opportunities Network and provide
Transnet with proof of registration in the form of an official B-BBEE Profile issued by the
DTI.

Transnet would wish to use the DTI B-BBEE IT Portal as a data source for tracking B-BBEE

compliance. \

For instructions to register and obtain a DTI B-BBEE Profile go %//bee. thedlti.gov.za.

B-BBEE Improvement Plan

Transnet encourages its Service Providers to const M improve their B-BBEE
rating. Whereas Respondents will be allocated pe s of a preference point system
based on its B-BBEE scorecard to be assegsed dmm@€tailed in paragraph 5.1 above, in
addition to such scoring, Transnet als%sts that Respondents submit a B-BBEE
improvement plan. Respondents are fore requested to indicate the extent to which

their ownership, management c loyment equity, preferential procurement and
enterprise development willfmeelNg ceed certain minimum targets over the contract
period.

Respondents are reque submit their B-BBEE Improvement Plan as an additional document with

their Proposals byfCom n of Annexure A appended hereto. [Refer to Section 18 and Annexure A
for further ingruS€ns

6 COMMUN

Respgagde™§ arg warned that a Proposal will be liable to disqualification should any attempt be
spondent either directly or indirectly to canvass any officer or employee of Transnet
) pect of this RFP between the closing date and the date of the award of the business.
S

6.1

For specific queries relating to this RFP, an RFP Clarification Request Form should be
submitted before 12:00 on 01 September 2014, substantially in the form set out in
Section 12 hereto. In the interest of fairness and transparency Transnet’s response to such
a query will then be made available to the other Respondents who have collected RFP
documents. For this purpose Transnet will communicate with Respondents using the
contact details provided to the Secretariat on issue of the bid documentation to the
Respondent. Kindly ensure that you provide the Secretariat with the correct contact details,
as Transnet will not accept responsibility for being unable to contact a bidder who provided

incorrect contact details.
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6.2 After the closing date of the RFP, a Respondent may only communicate with the Secretary

of the Transnet Acquisition Council, at
Telephone number 011 544 9486,

Email prudence.nkabinde@transnet.net on any matter relating to its RFP Proposal.

Respondents found to be in collusion with one another will be automatically disqualified and

restricted from doing business with Transnet in the future.

7 INSTRUCTIONS FOR COMPLETING THE RFP
set will serve as the legal and binding copy. A duplicate set
second set must be a copy of the original signed Proposa y
7.2 Both sets of documents are to be submitted to the ad ied in paragraph 4above.

7.3 A CD copy of the RFP Proposal must be submitte§i

ments is required. This

7.1  Sign one set of original documents [sign, stamp and date the bx\} of each page]. This

Feprovide files in MS Word / Excel

format, not PDF versions, noting that the sigfled orig™ set will be legally binding.

7.4  All returnable documents tabled in t 0, / Form [Section4] must be returned with

your Proposal.

8 COMPLIANCE < O
The successful Respondent [hgreina ferred to as the Service Provider] shall be in full and

complete compliance with all applicable laws and regulations.

9 ADDITIONAL NO
9.1 Changes by th pondent to its submission will not be considered after the closing date.

9.2 ThgfPers persons signing the Proposal must be legally authorised by the Respondent

ogRefer Section 6 — Signing Power, Resolution of the Board of Directors]. A list of

erson(s) authorised to negotiate on behalf of the Respondent [if not the authorised
\\Q sighatories] must also be submitted along with the Proposal together with their contact

details.

9.3 Bidders who fail to submit a duly completed and signed RFP Declaration Form /[Section 10]

will not be considered.
9.4 Transnet will not do business with companies involved in B-BBEE fronting practices.
9.5 Transnet may wish to visit the Respondent’s place of business during this RFP process.

9.6 Transnet reserves the right to undertake post-tender negotiations [PTN] with selected
Respondents or any number of short-listed Respondents, such PTN to include, at Transnet’s

option, any evaluation criteria listed in this RFP document.
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10

9.7 Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be
deemed to be offers. Any exceptions to this statement must be clearly and specifically

indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED
REQUIREMENTS

MAY RESULT IN A PROPOSAL BEING REJECTED

\\
DISCLAIMERS *

Respondents are hereby advised that Transnet is not commi apy course of action as a

result of its issuance of this RFP and/or its receipt of Pro particular, please note that

Transnet reserves the right to:
10.1 Modify the RFP’s Services and request Respo;dents e-bid on any such changes;
r

10.2 Reject any Proposal which does not instructions and specifications which are

detailed herein;

10.3 Disqualify Proposals submitted btated submission deadline [Closing Date];

10.4 Not necessarily accept the loWgest pSiced Proposal or an alternative bid;

10.5 Reject all Proposals, i&it 3§ decides;

10.6 Withdraw the d Cause shown;

10.7 Award a coifa nection with this Proposal at any time after the RFP’s closing date;

10.8 Awardgcon®act only a portion of the proposed Services which are reflected in the scope

of @hisRFP;
10.% ward of the contract between more than one Service Provider; or
e

no award of a contract.

S

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who
has been convicted of a serious breach of law during the preceding 5 [five] years, including but
not limited to breaches of the Competition Act 89 of 1998. Respondents are required to indicate
in Section 11 /Breach of Law] whether or not they have been found guilty of a serious breach of

law during the past 5 [five] years.

Transnet reserves the right to award the business to the highest scoring bidder/s unless objective

criteria justify the award to another bidder.
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Kindly note that Transnet will not reimburse any Respondent for any preparatory costs or other
work performed in connection with its Proposal, whether or not the Respondent is awarded a

contract.

11 LEGAL REVIEW

A Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of
its proposed contractual terms and conditions by Transnet’s Legal Counsel, prior to consideration
for an award of business.

Transnet urges its clients, suppliers and the gene blic

to report any fraud or corruption V

TIP-OFFS ANONYMOUS: 0800 0
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS,
ON AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 2: BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

GENERAL SPECIFICATION:

-00000-

ERAC-FDT-015338 Page 14 of 100
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CLAUSE BY CLAUSE COMPLIANCE SCHEDULE.

PROVISION FOR CLEANING OF OFFICES AT ERMELO FOR A PERIOD OF TWO (2) YEARS.

The compliance response is to contain ONLY the following statements, “Noted”,
“Comply”, “Partial Compliance” or “"Do not comply”.

Noted is to be applied against statements and either of the other responses for other
clauses. Where either “Partial Compliance” or “"Do not comply” are a‘plied, remarks as to
the reason for the deviation from the requirement are required. !\

DESCRIPTION Comply/Not comply | igln /Deviation/Reason

Scope of Work

(A)

(B) s
©

(F

NS
¢

G)

(H)

@

)

(K)

Duti

%

11.

12.
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13.

14.

15.

16.

17.

18.

19.

Equipments

()

(if)

4.

5.

6.

7 (a)

(b)

(©

(d)

(e)

®

8 (a)

(b)

(©

ERAC-FDT-015338
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GENERAL SERVICE PROVIDER OBLIGATIONS

1.1 The Service Provider(s) shall be fully responsible to Transnet for the acts and omissions of

persons directly or indirectly employed by them.

1.2 The Service Provider(s) must comply with the requirements stated in this RFP.

1. EXCHANGE AND REMITTANCE

The attention of the Respondents is directed to clause 16/Exchange /v Remittance] of the
General Bid Conditions appended hereto. If Transnet is requested byx Respondent to effect

payment overseas direct to the Respondent’s principal or service ider, which is not a
registered South African Company please complete the details Wg the rate of exchange
published by the South African Reserve Bank 7 [seven] cal before the closing date of
this RFP:
a. ZAR 1.00 [South African currency] being &gual t [foreign currency]
b. _ % in relation to tendered pri % remitted overseas by Transnet

C. of country to which payment is to be made]
d. Beneficiary details:
Name [Account holder Q
Bank /[Name and brggcMcode]
Swift code $
Country %
e. [Applicable base date of Exchange Rate used]

Respondgitsgshol™® note that Transnet would prefer to receive fixed price offers expressed in
Sou% nd [ZAR].
<% VICE
S

a.

LEVELS

An experienced national account representative(s) is required to work with Transnet’s
procurement department.[No sales representatives are needed for individual
department or locations]. Additionally, there shall be a minimal number of people, fully

informed and accountable for this agreement.

b. Transnet will have quarterly reviews with the Service Provider’s account representative
on an on-going basis.
¢. Transnet reserves the right to request that any member of the Service Provider’s team

involved on the Transnet account be replaced if deemed not to be adding value for

Transnet.
d. The Service Provider guarantees that it will achieve a 95% [ninety-five per cent] service
level on the following measures:

ERAC-FDT-015338 Page 17 of 100
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i. Random checks on compliance specifications
ii. On-time deliverables
e. The Service Provider must provide a telephone number for customer service calls.

f. Failure of the Service Provider to comply with stated service level requirements will give
Transnet the right to cancel the contract in whole, without penalty to Transnet, giving

30 [thirty] days’ notice to the Service Provider of its intention to do so.

Acceptance of Service Levels: \

3. RISK
Respondents must elaborate on the control measures i Wace by their entity, which would
mitigate the risk to Transnet pertaining to potential nrmance by a Service Provider, in
relation to: *
a. Quality of Services delivered:

Q(/

b. Cgnwiinity &f the provision of Services:

R

c. Compliance with the Occupational Health and Safety Act, 85 of 1993:
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4. REFERENCES

Please indicate below a names and contact details of previous and/or existing customers whom

Transnet may contact to seek third party evaluations of your current service levels:

NAME OF COMPANY NATURE OF CONTACT
TELEPHONE
CONTRACT PERSON

X\

Q&
S

R
©

R\

O
&

<

5. FINANCIAL STABILITY

Respondents are required to submit their audited financial statements for the past 3

years with their Proposal in order to enable Transnet to establish financial stability.
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6. EVALUATION CRITERIA

4.1, METHODOLOGY (TECHNICAL)

Administrative Technical Commercial
Responsiveness Substantive

Responsiveness I

90% Threshold
There will be 4 Stages involved in the evaluation process:

Post Tender
Returnable
Documents
&
Schedules

Negotiations

Stage 1: Test for Administrative responsiveness

Stage 2: Test for Substantive responsiveness
The following documents are essential docum an ust be attached and will progress to be
competitively evaluated in stage 3

e  Completion of SHE Manageme u% aires.
e Letter of Good Standing.

e Valid Tax Clearance certificate

Stage 3: Technical - Test Minimu shold of 90% must be obtained for technical for progressing
from stage 3 to stage 4

The test for the Techni ional threshold will include the following:

CATEGORY: TE RACTICAL (SCORING
MATRIX)
Yes= 70 20%
No= 0
Compliance to Labour law= 30 30%
None compliance to Labour law =
0
Risk, Safety and Environmental Management Plan 30%
o Relevant plant and equipment including human 20%
resources
TOTAL 100%

A minimum of 90 points must be obtained on technical before a respondent may
progress to stage 4 to be evaluated in terms of 90/10 principle for price and BBBEE
Preference respectively. Failure to obtain minimum of 90 points on technical will

automatically be disqualified

ERAC-FDT-015338 Page 20 of 100



Transnet Request for Proposal No ERAC-FDT-015338

Stage 4: Pricing and BEE

4.1.1 COMMERCIAL WEIGHT SsuB EFFECTIVE

DESCRIPTION WEIGHTS WEIGHT

CATEGORY: COMMERCIAL

. Commercial Offer 90%

CATEGORY: B-BBEE (SCORING V

MATRIX)
B-BBEE Certificate and Scorecard 10%
TOTAL 10Q%

X IN[OUODW|IN|F-
=
Wik |010(O5

9 (or not 0
submitted)

STAGE 5: Post g€nde otiations
Tra re s the right to conduct post tender negotiations with a shortlist of Respondent(s).

tlist could comprise of one or more Respondents. Should Transnet conduct post tender
&N

tiations, Respondents will be requested to provide their best and final offers to Transnet
based on such negotiations. A final evaluation will be conducted in terms of 90/10 and the

contract will be negotiated and awarded to the successful Respondent(s).
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS,
ON AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 3: PRICING AND DELIVERY SCHEDULE
SCHEDULE OF QUANTITIES

SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25kg BAGS FOR 10E,11E AND
DIESEL LOCO FOR A PERIOD OF ONE (1) YEAR

ITEM DESCRIPTION UNIT RATE (R) QI'IMATED PRICE
FOR 1 YEAR

1 B90 Black Loco Sand in 25kg

2 Transport to Ermelo
TOTAL PRICE INCLUDING TRANSPORT R R
COST
DELIVERY SCHEDULE :

Tenderers are further required to in&gate th@®rnaround times from receipt of Order to delivery.

Days/Weeks/Months
Notes to Pricin x%

a) Al Pri e qUoted in South African Rand, exclusive of VAT

b) Tgqfa te Jike-for-like comparison bidders must submit pricing strictly in accordance with this pricing
d not utilise a different format. Deviation from this pricing schedule could result in a bid
elMg declared non-responsive.
S . . . . .
c) lease note that should you have offered a discounted price(s), Transnet will only consider such price

discount(s) in the final evaluation stage if offered on an unconditional basis.

d) Prices quoted must be held valid for a period of 90 days from closing date of this RFP
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Respondents are to complete the table below:

Minimum Wage Schedule
COST BREAKDOWN

Description

Calculation

Per month

General Worker

Annual bonus

UIF

COID

Provident Fund

Annual leave

Sick pay

s\

Family responsibility

Uniform/Overalls 2 sets per annum and
safety shoes

Services seta (training)

G

NCCA

Total amount per Gene

Profit/Margin

TOTAL BID PRICE EXCLUDING Vat

TOTAL PRICE

ERAC-FDT-015338
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON AN
AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR

Section 4: PROPOSAL FORM

I/We

[Name of entity, company, close corporation or partnership]
Of [full address]

Carrying on business trading/operating V
as

Represented

by
in my capacity as ’

being duly authorised thereto by a Resolutid

Board of Directors or Members or Certificate of

Partners, as the case may be, dated a certified copy of which is

annexed hereto, hereby offer to pgvide bove-mentioned Services at the prices quoted in the
schedule of prices in accordanc the terms set forth in the accompanying letter(s) reference

and dated [if any] and the

I/We accept that unless Transnet should otherwise decide and so inform me/us in the letter of
award/intent, this Proposal [and, if any, its covering letter and any subsequent exchange of
correspondence], together with Transnet's acceptance thereof shall constitute a binding contract

between Transnet and me/us.

Should Transnet decide that a formal contract should be signed and so inform me/us in a
letter of intent [the Letter of Intent], this Proposal [and, if any, its covering letter and any

subsequent exchange of
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correspondence] together with Transnet’s Letter of Intent, shall constitute a binding contract between

Transnet and me/us until the formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we fail
to enter into a formal contract if called upon to do so, or fail to commence the provision of Services
within 4 [four] weeks thereafter, Transnet may, without prejudice to any other legal remedy which it
may have, recover from me/us any expense to which it may have been put in calling for Proposals

afresh and/or having to accept any less favourable Proposal.

I/We accept that any contract resulting from this offer will be for a period of ‘% (2) years only; and
agree to a penalty clause to be negotiated with Transnet, which will allow Tra!snet to invoke a penalty
against us should the delivery of the Services be delayed due to non-performanc®y ourselves.
ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contrgpmege®ed Dy the acceptance of this RFP.
The domicilium citandi et executandi shall be a place in the of South Africa to be specified by
the Respondent hereunder, at which all legal docum%y be served on the Respondent who shall
agree to submit to the jurisdiction of the courts RENblic of South Africa. Foreign Respondents

shall, therefore, state hereunder the name of thorised representative in the Republic of South
Africa who has the power of attorney to g & pntract which may have to be entered into in the
event of their Proposal being accepted any to agy on their behalf in all matters relating to such contract.
Respondent to indicate the details of YsdomiCllium citandi et executandi hereunder:
Name of
Entity:

Facsimile:

Address:
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NOTIFICATION OF AWARD OF RFP

As soon as possible after approval to award the contract(s), the successful Respondent [the Service
Provider] will be informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised
in writing of the name of the successful Service Provider and the reason as to why their Proposals have
been unsuccessful, for example, in the category of price, delivery period, quality, B-BBEE status or for

any other reason.

VALIDITY PERIOD
Transnet requires a validity period of 90 [ninety] days[from closing date] against l‘is RFP.

\

of the director(s) or members
ed.

NAME(S) AND ADDRESS / ADDRESSES OF DIRECTOR(S) OR MEM
(

The Respondent must disclose hereunder the full name(s) and addres

of the company or close corporation [C.C.] on whose behalf the RF,

(i)  Registration number of y / C.C.
(i)  Registered name of * company / C.C.

(i) Full name(s) of director/member(s)[ Address/Addresses ID Number(s)

N\

CONFID L

All inf %ed to this RFP is to be treated with strict confidence. In this regard Respondents are
reﬁPe complete and return a signed copy of the Non-Disclosure Agreement appended hereto as
Section 17. All information related to a subsequent contract, both during and after completion thereof,
will be treated with strict confidence. Should the need however arise to divulge any information gleaned
from provision of the Services, which is either directly or indirectly related to Transnet's business,

written approval to divulge such information must be obtained from Transnet.

DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to

other Respondents:

YES NO
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PRICE REVIEW

The successful Respondent(s) [the Service Provider] will be obliged to submit to an annual price review.
Transnet will be benchmarking this price offering(s) against the lowest price received as per a
benchmarking exercise. If the Service Provider’'s price(s) is/are found to be higher than the
benchmarked price(s), then the Service Provider shall match or better such price(s) within 30
[thirty]days, failing which the contract may be terminated at Transnet's discretion or the particular

service(s) purchased outside the contract.

RETURNABLE DOCUMENTS \
All Sections, as indicated in the footer of each page, must be signed, st xed and dated by the
Respondent. Returnable Documents means all the documents, Sections

the tables below. V

a) Respondents are required to submit with their Prop e turnable Documents, as

nnexures, as listed in

detailed below.

Failure to provide all mandatory Returna%uments at the closing date and time
of this tender will result in a Respo, t'’s Wisqualification. Bidders are therefore

urged to ensure that all these Doc e returned with their Proposals.

Please confirm submission of theseffman Returnable Documents by so indicating[Yes or No]
in the table below:

SUBMITTED
[Yes/No]

MAND URNABLE DOCUMENTS

vgfview and Scope of Requirements

SECTION 3 : P

d Pelivery Schedule

In agditipn e requirements of section (a) above, Respondents are further required to submit
h&g Proposals the following essential Returnable Documents as detailed below.
-~

b)
~ Failare to provide all essential Returnable Documents may result in a Respondent’s

disqualification at Transnet's sole discretion. Bidders are therefore urged to ensure

that all these documents are returned with their Proposals.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these essential Returnable Documents by so

indicating[Yes or No] in the table below:
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ESSENTIAL RETURNABLE DOCUMENTS & SCHEDULES SUBMITTED
[Yes or No]

SECTION 1 : Notice to Bidders

SECTION 4 : Proposal Form

SECTION 5 : Vendor Application Form

- Original cancelled cheque or bank verification of banking details

- Certified copies of IDs of shareholder/directors/members [as applicable]

- Certified copy of Certificate of Incorporation [CM29/CM9 name ¢ a‘}e]

- Certified copy of share certificates [CK1/CK2 if CC] an tity's
letterhead

- Certified copy of valid VAT Registration Certificate

- Certified valid letter of good standing

- Completion of SHE Management Questionnaires

- Original or certified valid Tax Clearance §ertifi Consortia / Joint
Ventures must submit a separate Ta rance Certificate for each

party] -

- Valid B-BBEE Verification Certificate [Nae Enterprises and QSEs]

Note: failure to valid B-BBEE Verification Certificate at the
closing date e tender will result in an automatic score of
zero being alQc B-BBEE scorecard

- Inthec entures, a copy of the Joint Venture Agreement or
written lon of the intention to enter into a Joint Venture

d copy of valid VAT Registration Certificate

inancial Statements for previous 3 years

igning Power - Resolution of Board of Directors

ION 7: Certificate of Acquaintance with RFP Documents

SECTION 8:Certificate of Acquaintance with General Bid Conditions — Services

SECTION 9:Certificate of Acquaintance with Terms and Conditions of Contract

SECTION 10: RFP Declaration Form

SECTION 11: Breach of Law Form

SECTION 12: RFP Clarification request form

SECTION 13: Supplier Code of Conduct

SECTION 14: B-BBEE Preference Points Claim Form

SECTION15: Certificate of attendance of compulsory RFP briefing

SECTION 16: Certificate of Acquaintance with Specifications

SECTION 17: Non-Disclosure Agreement
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c) In addition to the requirements of paragraphs (a) and b) above, Respondents are further

requested to submit with their Proposals the following additional documents as detailed below.

Please confirm submission of these additional documents by so indicating [Yes or No] in the table

below:
ADDITIONAL DOCUMENTS ECEUIED
[Yes or No]

ANNEXURE A : B-BBEE Improvement Plan \\

ANNEXURE B: Tender SHE Management Questionnaires

Letter of good standing
CONTINUED VALIDITY OF RETURNABLE DOCUMEN{'S O
The successful Respondent will be required to ensur lidity of all returnable documents, including
but not limited to its Tax Clearance Certificate an B-BBEE Verification Certificate, for the duration

of any contract emanating from this RFP. @ e Respondent be awarded the contract [the
Agreement] and fail to present Transngll with"Swef renewals as and when they become due, Transnet
r fw

shall be entitled, in addition to any gthe and remedies that it may have in terms of the eventual
Agreement, to terminate such A nt forthwith without any liability and without prejudice to any
claims which Transnet may pfive amages against the Respondent.

> Q
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By signing these RFP documents, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with all the conditions governing
this RFP, including those contained in any printed form stated to form part hereof, and
Transnet SOC Ltd will recognise no claim for relief based on an allegation that the
Respondent overlooked any such condition or failed properly to take it into account

for the purpose of calculating tendered prices or otherwise.

SIGNED at on this day of ‘ 2014

\

SIGNATURE OF WITNESSES ADDRESS O NESSES

S

Name *
Q
. ®

Name
SIGNATU ONDENT'S AUTHORISED REPRESENTATIVE:
> Q
NAME:
DESIGNATION:
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 5: VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form
below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking

details[with bank stamp] \\
2. Certified copy of Identity Document(s) of Shareholders/Directors/!&w [where

applicable] V

Certified copy of Certificate of Incorporation, CM29 / C ange]
Certified copy of Share Certificates [CK1/CK2 if CC]

Original letterhead confirm physical and postalad®&esses

Original valid SARS Tax Clearance Certific A erttities only]

Certified copy of VAT Registration C SA entities only]
ud

A signed letter from your enti a or accountant confirming most recent annual

©® N o U1 bW

turnover figures

9. Certified copy of valid Co Registration Certificate/if applicable]

Note: No contract shallQe

have not IQ%
\g
~ ity’s trading name

Entity’s registered name

arded to any South African Respondent whose tax matters
by SARS to be in order.

Vendor Application Form

Entity’s Registration Number or ID Number if a Sole Proprietor

Form of enEth/y]/ cC Trust Pty Ltd Limited  Partnership Sole Proprietor

How many years has your
entity been in business?

VAT number [if registered]
Entity’s telephone number

Entity’s fax number
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Entity’s email address
Entity’s website address
Bank name

Account holder

Postal address

Physical
address
Contact person
Designation
Telephone
Email

Annual turnover range [last financial
year]

Does your entity provide

Area of delivery

Main product or se tationery/Consulting]

Complete B-BBEE 0wn& etasls:
% Black % Black women
ownershj ownership

S ntity have a B-BBEE certificate Yes

t is your B-BBEE status [Level 1 to 9 / Unknown]

ho

any personnel does the entity employ = Permanent

Branch & Branch code

Bank account number

X\

Code

\\ Code

\%

5-35m

Services
Provincial
Public

Yes

> R35
m

Both
Local
Private

No

% Disabled Black

If you are an existing Vendor with Transnet please complete the following.

Transnet contact person
Contact number

Transnet Operating Division

Duly authorised to sign for and on behalf of Entity / Organisation:

ownership

No

Part time

Name Designation

Signature Date

ERAC-FDT-015338
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON AN
AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR..

Section 6: SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:

It was resolved at a meeting of the Board of Directors held on that

\\
FULL NAME(S) CAPACITY SI«RE

in his/her capacity a &ve is/are hereby authorised to enter into, sign, execute and
complete any d n ating to this Proposal and any subsequent Agreement for the
provision @ S.

\QNA E
«
SIGNATURE CHAIRMAN

FULL NAME

SIGNATURE SECRETARY
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 7: CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

\!

1. I/we
do hereby certify that I/we acquainted rselves with all the
documentation comprising this RFP and all conditigg d therein, as laid down by
Transnet SOC Ltd for the carrying out of the propply/service/works for which I/we

submitted my/our Proposal.

2. I/we furthermore agree that Transnet d stall recognise no claim from me/us for relief
based on an allegation that I/we %‘ any RFP/contract condition or failed to take it

into account for the purpose o ng my/our offered prices or otherwise.
3. I/we understand th 0 ing Bid will be disqualified if this Certificate is found not

at theQgcc
to be true and comple ery respect.

4. For the purp this "Certificate and the accompanying Bid, I/we understand that the
word “compgtity’ | include any individual or organisation, other than the Bidder, whether
with the Bidder, who:

Could potentially submit a Bid in response to this Bid invitation, based on their

qualifications, abilities or experience; and

or no
Q as been requested to submit a Bid in response to this Bid invitation;

C) Provides the same Services as the Bidder and/or is in the same line of business as
the Bidder

5. The Bidder has arrived at the accompanying Bid independently from, and without
consultation, communication, agreement or arrangement with any competitor. However
communication between partners in a joint venture or consortium will not be construed as

collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has been no
consultation, communication, agreement or arrangement with any competitor regarding:
a) Prices;
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b) Geographical area where Services will be rendered [market allocation]
C) Methods, factors or formulas used to calculate prices;
d) The intention or decision to submit or not to submit, a Bid;

e) The submission of a Bid which does not meet the specifications and conditions of
the RFP; or

f) Bidding with the intention not winning the Bid.
In addition, there have been no consultations, communications, agreements or arrangements
with any competitor regarding the quality, quantity, specifications and conditions or delivery
particulars of the Services to which this RFP relates. \
The terms of the accompanying Bid have not been, and will no&closed by the Bidder,
directly or indirectly, to any competitor, prior to the date e gf the official Bid opening

or of the awarding of the contract.

I/We am/are aware that, in addition and without p to any other remedy provided to

combat any restrictive practices related to hids\and contracts, Bids that are suspicious will be
reported to the Competition Comm' forWinvestigation and possible imposition of
9 of the Competition Act No 89 of 1998 and/or
gcuting Authority [NPA] for criminal investigation

may be reported to the Natj

and/or may be restricted frorfycondlicting business with the public sector for a period not

exceeding 10 [ten] years W terms of the Prevention and Combating of Corrupt Activities Act

plicable legislation.

on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 8: CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -
SERVICES

[Appended hereto as Appendix(i)]

NAME OF ENTITY: !\\
I/We Q$V

do hereby certify that I/we acquainted myself/o§rsel

h all the documentation comprising

the General Bid Conditions - Services as on [insert date] from

Transnet SOC Ltd for the carrying out e proposed Services for which I/we submitted

my/our Proposal.

I/We furthermore agree th& Transtiet SOC Ltd shall recognise no claim from me/us for relief

based on an allegati

we overlooked any terms and conditions of the General Bid

Conditions or failg#l t

or otherw&

I/We

R

SIGNED at on this day of 20

aK&8it into account for the purpose of calculating my/our offered prices

aving been advised that a signed copy of this Schedule can be submitted in lieu

'
General Bid Conditions as confirmation in terms of the Returnable Schedule.

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON AN
AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 9: CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE PROVISION OF SERVICES TO TRANSNET

[Appended hereto as Appendix (ii)] \

NAME OF ENTITY: V

I/We

ract as received on [insert

comprising the Terms and Conditio
date] from Transnet SOC Ltd C ing out of the proposed Services for which I/we

do hereby certify that I/we acq@d mYself/ourselves with all the documentation

submitted my/our Proposal.

I/We furthermore agree ransnet SOC Ltd shall recognise no claim from me/us for relief
based on an alleggfio /we overlooked any Terms and Conditions of Contract or failed to
take it into a t purpose of calculating my/our offered prices or otherwise.
I/We ¢ ving been advised that a signed copy of this Schedule can be submitted in lieu
of th%ﬁrms and Conditions of Contract as confirmation in terms of the Returnable
& Q
~ NED at on this day of 2014

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Respondents should also note the obligations as set out in

clause 19/Terms and Conditions of Contract]

Of the General Bid Conditions [Appendix (i)] which reads as follows:

19.1

19.2

ERAC-FDT-015338

The Service Provider shall adhere to the Terms and Conditions of Contract
issued with the Bid Documents, together with any schedule of “Special
Conditions” or otherwise which form part of the Bid Docxknts.

Should the Respondent find any conditions una‘e%/ﬁe, it should indicate

which conditions are unacceptable and offer aldgrnativesNby written submission
SSIG be subject to review by

Page 38 of 100



Transnet Request for Proposal No ERAC-FDT-015338

FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 10: RFP DECLARATION FORM
NAME OF ENTITY:

We do hereby certify
that: \\
1. Transnet has supplied and we have received approffm responses to any/all
questions [as applicable] which were submitted Wes for RFP Clarification
purposes;

2. we have received all information we deessary for the completion of this

Request for Proposal [RFP];

3. at no stage have we received a -‘@- al ifformation relating to the subject matter of
this RFP from Transnet so go r than information formally received from the
t 0]

designated Transnet con#ac minated in the RFP documents;

4. we are satisfied, in§ofar r entity is concerned, that the processes and procedures

adopted by Tra issuing this RFP and the requirements requested from Bidders

in respongig 4o RFP have been conducted in a fair and transparent manner; and

5. furth§gmWge, declare that a family, business and/or social relationship exists / does
[delete as applicable] between an owner / member / director / partner /
%older of our entity and an employee or board member of the Transnet Group.
Q. "Wsuch a relationship exists, Respondent is to complete the following section:

\\ LL NAME OF OWNER/MEMBER/DIRECTOR/
RTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

Failure to furnish complete and accurate information in this regard will lead to the
disqualification of a response and may preclude a Respondent from doing future business with

Transnet]
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7. We declare, to the extent that we are aware or become aware of any relationship
between ourselves and Transnet [other than any existing and appropriate business
relationship with Transnet] which could unfairly advantage our entity in the
forthcoming adjudication process, we shall notify Transnet immediately in writing of

such circumstances.

8. We accept that any dispute pertaining to this Bid will be resolved through the
Ombudsman process and will be subject to the Terms of Reference of the
Ombudsman. The Ombudsman process must first be exhausted before judicial review
of a decision is sought. [Refer “Important Notice to Responden&ioverleaﬂ.

9. We further accept that Transnet reserves the right to rev%award of business or
decision based on the recommendations of the Ombu an without having to follow a
formal court process to have such award or decisign s o’ 4

SIGNED at on this ! @ 2014

For and on behalf of : AS WITNESS:

duly authorised hereto

Name: Name:

Position: Position:

Signature; Signature:
\: Zce:
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material
complaint in respect of RFPs exceeding R5,000,000.00 [five million S.A. Rand] in
value. Should a Respondent have any material concern regarding an RFP process
which meets this value threshold, a complaint may be lodged with Transnet’'s

Procurement Ombudsman for further investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms
of Reference for the Transnet Procurement Ombudsman, d‘tails of which are
available for review at Transnet’'s website www.transnet.neg.

An official complaint form may be downloaded from this web%e and submitted,
together with any supporting documentation, withi cribed period, to

procurement.ombud@transnet.net.

For transactions below the R5,000,000.00 @ illion S.A. Rand] threshold, a
complaint may be lodged with the Ehl&f Procurement Officer of the relevant

Transnet Operating Division. Q’“
All Respondents should note plaint must be made in good faith. If a
h, W3

complaint is made in bad ffiit

net reserves the right to place such a Bidder

on its List of Excluded Bid
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 11: BREACH OF LAW FORM

NAME OF ENTITY:

I/We
do hereby certify that I/we have/have not been found guilty dur!§‘the preceding 5 [five]

years of a serious breach of law, including but not limited to a br f the Competition Act,

89 of 1998, by a court of law, tribunal or other administrati WThe type of breach that

the Respondent is required to disclose excludes relative N offences or misdemeanours,
e.g. traffic offences. O
Where found guilty of such a serious breac disclose:

NATURE OF BREACH:

oS

DATE OF BREACH;

I%&I/we acknowledge that Transnet SOC Ltd reserves the right to exclude any

Q ndent from the bidding process, should that person or entity have been found guilty of a

\\ erious breach of law, tribunal or regulatory obligation.
SIGNED at on this day of 2014
SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 12: RFP CLARIFICATION REQUEST FORM

RFP No: ERAC-FDT-015338
RFP deadline for questions / RFP Clarifications: Before 12:00 on 30 May 2014

\!

TO: Transnet SOC Ltd

ATTENTION: The Secretary, Transnet Acquisition Council TA&
EMAIL prudence.nkabinde@transnet.net y
DATE:

FROM:

RFP Clarification No /[to be inserted b

REQ@OR RFP CLARIFICATION
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON

S

AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 13: SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling goods and obtaining
services. This however must be done in an open and fair manner that supports and drives a
competitive economy. Underpinning our process are several acts and pglicies that any supplier
dealing with Transnet must understand and support. These are: *\

e  The Transnet Supply Chain Policy

e  Section 217 of the Constitution - the five pillars of Pub MProcurement and Supply
Chain Management]: fairness, equity, transparency} itiveness and cost
effectiveness;

e  The Public Finance Management Act [PFMA];
e  The Preferential Procurement Polic ewyk Act [PPPFA];
e  The Broad-Based Black Econo erment Act [B-BBEE]; and

e  The Prevention and Comm rupt Activities Act.
This Code of Conduct has geen ed in this RFP to formally apprise prospective Transnet

Suppliers of Transnet’s tions regarding the behaviour and conduct of its Suppliers.

Prohibition (&%ickbacks, unlawful payments, and other corrupt practices
Transnet4dg,in §he
ivel

ocess of transforming itself into a self-sustaining State Owned Company
[SsO competing in the logistics industry. Our aim is to become a world class,
bl gistics organisation. As such, our transformation is focused on adopting a

r{gmance culture and to adopt behaviours that will enable this transformation.

a) Transnet will not participate in corrupt practices and therefore expects its Suppliers

to act in a similar manner.

e Transnet and its employees will follow the laws of this country and keep
accurate business records that reflect actual transactions and payments to our

Suppliers.

e  Employees must not accept or request money or anything of value, directly or
indirectly, to:
- illegally influence their judgement or conduct or to ensure the desired

outcome of a sourcing activity;
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- win or retain business or to influence any act or decision of any decision
stakeholders involved in sourcing decisions; or
- gain an improper advantage.
e  There may be an occasion when a Supplier is confronted with fraudulent or
corrupt behaviour by a Transnet employee. We expect our Suppliers to use our
“Tip-offs Anonymous” Hot line to report these acts [0800 003 056].

b) Transnet is firmly committed to the ideas of free and competitive enterprise.

e  Suppliers are expected to comply with all applicable laws wd regulations

regarding fair competition and antitrust.

e Transnet does not engage with non-value adding ag r representatives

solely for the purpose of increasing B-BBEE s ronjing].

¢) Transnet’s relationship with Suppliers re 0 clearly define requirements,

exchange information and share mutug/ be

e  Generally, Suppliers have thgj usiness standards and regulations.

Although Transnet canng

tolerate any illegal act @

- misrepresefitatio

| the actions of our Suppliers, we will not

ese include, but are not limited to:
their product [e.g. origin of manufacture,

specifigationSwia#€llectual property rights];

to disclose accurate information required during the sourcing

ctiity [e.g. ownership, financial situation, B-BBEE status];
- orrupt activities listed above; and
% Harassment, intimidation or other aggressive actions towards Transnet

employees.

% Suppliers must be evaluated and approved before any materials, components,
Q products or services are purchased from them. Rigorous due diligence is
conducted and the Supplier is expected to participate in an honest and straight
forward manner.

e  Suppliers must record and report facts accurately, honestly and objectively.

Financial records must be accurate in all material respects.

Conflicts of interest

A conflict of interest arises when personal interests or activities influence [or appear to
influence] the ability to act in the best interests of Transnet. Examples include, but are not
limited to:
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e Transnet employees awarding business to entities in which their family members

or business associates have an interest

e Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exist between themselves and

any employee and/or Transnet Board member.
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS,
ON AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1)
YEAR.

Section 14: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points

for Broad-Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION \\

1.1 A total of 10 preference points shall be awarded forgB-BBEE Status Level 1 of

Contribution.

1.2 Failure on the part of a Bidder to fill in and/or togi ym and submit a B-BBEE
Verification Certificate from a Verification Ade credited by the South African
Accreditation System [SANAS] or a Re 'stetor approved by the Independent
Regulatory Board of Auditors [IRBA%Accounting Officer as contemplated in the
Close Corporation Act [CCA] towit the bid will be interpreted to mean that

preference points for B-BBEE el of Contribution are not claimed.
1.3 Transnet reserves the rigft to of a Bidder, either before a Bid is adjudicated or
at any time subsequentlyfhto glibstantiate any claim in regard to preferences, in any

manner required nsnet.

2. GENERAL DEFIMT

2.1 Mall a taxes” include value-added tax, pay as you earn, income tax,
ent insurance fund contributions and skills development levies;

2. - E"” means broad-based black economic empowerment as defined in section 1 of
Broad-Based Black Economic Empowerment Act;
\\Q3 “B-BBEE status of contributor” means the B-BBEE status received by a measured

entity based on its overall performance using the relevant scorecard contained in the
Codes of Good Practice on Black Economic Empowerment, issued in terms of section

9(1) of the Broad-Based Black Economic Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an

invitation by Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black
Economic Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all

unconditional discounts that can utilised have been taken into consideration;
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2.7

2.8

2.9
2.10

2.15

R

2.17

2.18

“consortium or joint venture” means an association of persons for the purpose of
combining their expertise, property, capital, efforts, skills and knowledge in an activity

for the execution of a contract;

“contract” means the agreement that results from the acceptance of a bid by

Transnet;
“EME"” means any enterprise with an annual total revenue of R5 [five] million or less;

“firm price” means the price that is only subject to adjustments in accordance with the
actual increase or decrease resulting from the change, imposition, or abolition of
customs and excise duty and any other duty, levy, or tax, whichs"n terms of the law or
regulation, is binding on the contractor and demonstrably mnﬂuence on the price

of any supplies, or the rendering costs of any service, for th ution of the contract;

“functionality” means the measurement according t etgpmined norms, as set out

in the bid documents, of a service or commodi esigned to be practical and

useful, working or operating, taking into ac§io

reliability, viability and durability of a ser¢ice an8
bidder;

“non-firm prices” means all pgige er than “firm"” prices;

“person” includes refere \ ktic person;

“rand value” means the@timated value of a contract in South African currency,
calculated at the i of bid invitations, and includes all applicable taxes and excise
duties;

“subco means the primary contractor’s assigning or leasing or making out work

to, or inYanother person to support such primary contractor in the execution of

ong other factors, the quality,

e technical capacity and ability of a

d Practice on Black Economic Empowerment, issued in terms of section 9(1) of the

roject in terms of the contract;
Z.Q talgrevenue” bears the same meaning assigned to this expression in the Codes of

road-Based Black Empowerment Act and promulgated in the Government Gazette on 9
February 2007;

“trust” means the arrangement through which the property of one person is made over
or bequeathed to a trustee to administer such property for the benefit of another

person; and
“Trustee” means any person, including the founder of a trust, to whom property is

bequeathed in order for such property to be administered for the benefit of another

person.

ERAC-FDT-015338 Page 48 of 100



Transnet Request for Proposal No ERAC-FDT-015338

3. ADJUDICATION USING A POINT SYSTEM

3.1

3.2

The Bidder obtaining the highest number of total points for the evaluation criteria as
enumerated in Section 2 of the RFP will be awarded the contract, unless obijective
criteria justifies the award to another bidder.

Preference points shall be calculated after prices have been brought to a comparative

basis taking into account all factors of non-firm prices and all unconditional discounts.
Points scored will be rounded off to 2 [two] decimal places.
In the event of equal points scored, the Bid will be awarded to the Bidder scoring the

highest number of preference points for B-BBEE. \\

However, when functionality is part of the evaluation process ald two or more Bids have
scored equal points including equal preference points for B-BBEENthe successful Bid will

be the one scoring the highest score for functionality.

Should two or more Bids be equal in all res award shall be decided by the
drawing of lots.
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1 In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011,
preference points shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 10]

1 10
2 9
3 8 \%
4 A
5 4
6
7
8

Non-compliant contributor 0

Note: Refer to Section 1 of the RF ent for further information in terms of B-BBEF

ratings.

4.2  Bidders who qualify gs E!\Q)&rms of the B-BBEE Act must submit a certificate issued
by an Accounting

by SANAS

prerequig IRBA’s approval for the purpose of conducting verification and issuing

EME's Wjth E Status Level Certificates.
4.3 her than EMEs must submit their original and valid B-BBEE status level

ificggion certificate or a certified copy thereof, substantiating their B-BBEE rating

r as contemplated in the CCA or a Verification Agency accredited

ist€red Auditor. Registered auditors do not need to meet the

d by a Registered Auditor approved by IRBA or a Verification Agency accredited by

ANAS.

A trust, consortium or joint venture will qualify for points for its B-BBEE status level as a
legal entity, provided that the entity submits its B-BBEE status level certificate.

4.5 A trust, consortium or joint venture will qualify for points for their B-BBEE status level as
an unincorporated entity, provided that the entity submits their consolidated B-BBEE
scorecard as if they were a group structure and that such a consolidated B-BBEE
scorecard is prepared for every separate bid.

4.6 Tertiary institutions and public entities will be required to submit their B-BBEE status
level certificates in terms of the specialised scorecard contained in the B-BBEE Codes of
Good Practice.

4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid
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&

S

4.8

documents that such a Bidder intends subcontracting more than 25% [twenty-five per
cent] of the value of the contract to any other enterprise that does not qualify for at
least the same number of points that such a Bidder qualifies for, unless the intended
subcontractor is an EME that has the capability and ability to execute the subcontract.

A person awarded a contract may not subcontract more than 25% [twenty-five per
cent] of the value of the contract to any other enterprise that does not have an equal or
higher B-BBEE status level than the person concerned, unless the contract is

subcontracted to an EME that has the capability and ability to execute the subcontract.

B-BBEE STATUS AND SUBCONTRACTING \\

5.1

5.3

Bidders who claim points in respect of B-BBEE Stq%vel of Contribution
must complete the following:

B-BBEE Status Level of Contributor = ‘&aximum of 10 points]
Note: Points claimed in respect of this paragpf ust be in accordance with the
table reflected in paragraph 4.1 above an mubstantiated by means of a B-BBEE
certificate issued by a Verification Ag ccredited by SANAS or a Registered Auditor

approved by IRBA or an Accounti ficer?as contemplated in the Close Corporation

Act.
Subcontracting:

Will any portion ofgthe ct be subcontracted? YES/NO [delete which is not
applicable]

If YES %‘-
w percentage of the contract will be subcontracted®.................. %
i)

he name of the subcontractor

(iv) Is the subcontractor an EME? YES/NO

Q 2 (iii) The B-BBEE status level of the subcontractor.....................

Declaration with regard to Company/Firm

(i) Name of Company/FirM.......c...cooiiiiiiiicee e

(i) VAT registration NUMDEN..........cccoveiiiiieee e

(iii) Company registration NUMDEN...........cceoiieiiiii e

(iv) Type of Company / Firm
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)

(vi)

oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations

oCompany (Pty) Ltd

[TICK APPLICABLE BOX]

Describe Principal Business Activities

Company Classification V
oManufacturer

oSupplier O
oProfessional Service Provider !

oOther Service Provider [ rarfgporter, etc

S
[TICK APPLICABLE BC:

(vii) Total numbe@ years the company/firm has  been

ERAC-FDT-015338

bUSINESS.... Qe oo
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf
of the company/firm, certify that points claimed, based on the B-BBEE status level of
contribution indicated in paragraph 4 above, qualifies the company/firm for the

preference(s) shown and I / we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown
in paragraph 6 above, the contractor may be required to furnish documentary
proof to the satisfaction of Transnet that the claims are correct \

(i) If the B-BBEE status level of contribution has been clai obtained on a

@t een fulfilled,

(a) disqualify the person from the bidding p :

(b) recover costs, losses or damages it has or suffered as a result of
that person’s conduct;

(c) cancel the contract and claQy ages which it has suffered as a

result of having to m favourable arrangements due to such
cancellation;
r

fraudulent basis or any of the conditions of contrac

Transnet may, in addition to any other remedy it

(d) restrict the BidderNgr comtractor, its shareholders and directors, and/or

associated enti§es, or only the shareholders and directors who acted in a
, from obtaining business from Transnet for a period

0 years, after the audi alteram partem [hear the other

»
wafd the matter for criminal prosecution.

SIGNATURE OF BIDDER
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section15: CERTIFICATE OF ATTENDANCE OF RFP BRIEFING SESSION

It is hereby certified that —

2. d
Representative(s) of [name of entity]
attended the RFP briefing in respect of the propose @ es to be rendered in terms of this

RFP on 2014 !
TRANSNET’'S REPRES$ RESPONDENT'S REPRESENTATIVE
DATE S %sg DATE

»
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 16: CERTIFICATE OF ACQUAINTANCE WITH SPECIFICATIONS

I/We

R

do hereby certify that I/we acquainted myself/ourselves wit all the documentation
comprising the Specifications for the carrying out of the propose rvices for which I/we

submitted my/our Proposal. V
I/We furthermore agree that Transnet SOC Ltd shal N no claim from me/us for relief

based on an allegation that I/we overlooked any p % 5 of the Specifications or failed to

take it into account for the purpose of calculatindkmy/our offered prices or otherwise.

I/We confirm having been advised that a d copy of this Schedule can be submitted in lieu
of the Specifications as confirmation @ the Returnable Schedule.

SIGNED at on this day of 2014

SIGNQTE sF WITNESS SIGNATURE OF RESPONDENT

R
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FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS, ON
AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1) YEAR.

Section 17: NONDISCLOSURE AGREEMENT

Entered into by and between

TRANSNET SOC LTD
Registration Number 1990/000900/30

and V

Registration Number

RFP Number ERAC®338

Q’\,
<
<X
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

Whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
And

[the Company] [Registration No ]

WHEREAS V
Transnet and the Company wish to exchange Information [a below] and it is envisaged that

each party may from time to time receive Information reIa@ the other in respect thereof. In
consideration of each party making available to the ot@ Information, the parties jointly agree that
any dealings between them shall be subject tijerm and conditions of this Agreement which

themselves will be subject to the parameters

IT IS HEREBY AGREED < )

1. INTERPRETATION

In this Agreement:

Whose registered office is at

ocument.

1.1 Agents m cights, officers, employees, agents, professional advisers, contractors or
Or Sy

sub-contra any Group member;

1.2 Bi Bi ocument means Transnet’s Request for Information [RFI] Request for

p FP] or Request for Quotation [RFQ], as the case may be;
fidential Information means any information or other data relating to one party [the
>

Disclosing Party] and/or the business carried on or proposed or intended to be carried on
by that party and which is made available for the purposes of the Bid to the other party
[the Receiving Party] or its Agents by the Disclosing Party or its Agents or recorded in
agreed minutes following oral disclosure and any other information otherwise made
available by the Disclosing Party or its Agents to the Receiving Party or its Agents, whether
before, on or after the date of this Agreement, and whether in writing or otherwise,
including any information, analysis or specifications derived from, containing or reflecting

such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available [other
than as a result of disclosure by the Receiving Party or any of its Agents contrary to

the terms of this Agreement]; or
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S

1.4

1.5

b) Was lawfully in the possession of the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] free of any

restriction as to its use or disclosure prior to its being so disclosed; or

c) following such disclosure, becomes available to the Receiving Party or its Agents [as
can be demonstrated by its written records or other reasonable evidence] from a
source other than the Disclosing Party or its Agents, which source is not bound by
any duty of confidentiality owed, directly or indirectly, to the Disclosing Party in

relation to such information;

Group means any subsidiary, any holding company and any su{"diary of any holding

company of either party; and
Information means all information in whatever form including,Qithout limitation, any

information relating to systems, operations, plans, intent Vet opportunities, know-
how, trade secrets and business affairs whet g, conveyed orally or by

machine-readable medium.

CONFIDENTIAL INFORMATION

2.1

2.2

2.3

2.4

All Confidential Information given b arty to this Agreement [the Disclosing Party] to

the other party [the Receiving P| il['e treated by the Receiving Party as secret and

confidential and will not, witifout tresB#Sclosing Party’s written consent, directly or indirectly

communicate or disclosg [wh n writing or orally or in any other manner] Confidential
Information to a@ person other than in accordance with the terms of this

Agreement.
The Receiv‘%t ill only use the Confidential Information for the sole purpose of

technical mercial discussions between the parties in relation to the Bid or for the
su e rformance of any contract between the parties in relation to the Bid.
W nding clause 2.1 above, the Receiving Party may disclose Confidential

ormation:

> 2 a) to those of its Agents who strictly need to know the Confidential Information for the

sole purpose set out in clause 2.2 above, provided that the Receiving Party shall
ensure that such Agents are made aware prior to the disclosure of any part of the
Confidential Information that the same is confidential and that they owe a duty of
confidence to the Disclosing Party. The Receiving Party shall at all times remain liable

for any actions of such Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority,

subject to clause 2.4 below.

In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3 b) above, it shall promptly notify the Disclosing Party and

cooperate with the Disclosing Party regarding the form, nature, content and purpose of
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2.5

2.6

such disclosure or any action which the Disclosing Party may reasonably take to challenge

the validity of such requirement.

In the event that any Confidential Information shall be copied, disclosed or used otherwise
than as permitted under this Agreement then, upon becoming aware of the same, without
prejudice to any rights or remedies of the Disclosing Party, the Receiving Party shall as
soon as practicable notify the Disclosing Party of such event and if requested take such
steps [including the institution of legal proceedings] as shall be necessary to remedy [if

capable of remedy] the default and/or to prevent further unauthorised copying, disclosure

or use. x\
e Qi

All Confidential Information shall remain the property of th closing Party and its
disclosure shall not confer on the Receiving Party any rights, incC g intellectual property

rights over the Confidential Information whatsoever, §Wose contained in this

Agreement.

3. RECORDS AND RETURN OF INFORMATION O

3.1

3.2

3.3

The Receiving Party agrees to ensure pr% secure storage of all Information and any

copies thereof. Q

The Receiving Party shall keep ar ord, to be supplied to the Disclosing Party upon
request, of the Confidential ofl provided and any copies made thereof and, so far
as is reasonably practicgble, ocation of such Confidential Information and any copies
thereof.

The Company g#fall in 7 [seven] days of receipt of a written demand from Transnet:

a) n itten Confidential Information [including all copies]; and

b EXNpunge or destroy any Confidential Information from any computer, word

processor or other device whatsoever into which it was copied, read or

% programmed by the Company or on its behalf.
Company shall on request supply a certificate signed by a director as to its full

<

compliance with the requirements of clause 3.3 b) above.

4. ANNOUNCEMENTS

4.1

4.2

Neither party will make or permit to be made any announcement or disclosure of its

prospective interest in the Bid without the prior written consent of the other party.

Neither party shall make use of the other party’s name or any information acquired through
its dealings with the other party for publicity or marketing purposes without the prior

written consent of the other party.
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5. DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of
any discussions or negotiations between the parties regarding the Bid and continue thereafter for

a period of 2 [two] years.

6. PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any
other person and that it will be responsible for any costs incurred by it or its advisers in

considering or pursuing the Bid and in complying with the terms of this Agreement.

7. ADEQUACY OF DAMAGES \
Nothing contained in this Agreement shall be construed as prohibitin Disclosing Party from

pursuing any other remedies available to it, either at law or in fgp any such threatened or

actual breach of this Agreement, including specific per , recovery of damages or

otherwise. O

8. PRIVACY AND DATA PROTECTION
8.1 The Receiving Party undertakes to coQ:vith outh Africa’s general privacy protection in

terms Section 14 of the Bill of Rj nection with this Bid and shall procure that its
personnel shall observe the gfovi f such Act [as applicable] or any amendments and

re-enactments thereof and aMgreglations made pursuant thereto.

8.2 The Receiving Part nts that it and its Agents have the appropriate technical and
organisational a
relating to & apgd against accidental loss or destruction of, or damage to such data

held or prdges y them.

in place against unauthorised or unlawful processing of data

9. GENE
9. party may assign the benefit of this Agreement, or any interest hereunder, except
-~ the prior written consent of the other, save that Transnet may assign this Agreement
S

at any time to any member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will
operate as a waiver of it, nor will any single or partial exercise of it preclude any further
exercise or the exercise of any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions
are held by a court of competent jurisdiction or other applicable authority to be invalid, void
or otherwise unenforceable, and the remaining provisions shall remain enforceable to the
fullest extent permitted by law.

9.4 This Agreement may only be modified by a written agreement duly signed by persons

authorised on behalf of each party.
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9.5 Nothing in this Agreement shall constitute the creation of a partnership, joint venture or
agency between the parties.
9.6 This Agreement will be governed by and construed in accordance with South African law

and the parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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SECTION 18

RFP Number ERAC-FDT-015338

FOR THE SUPPLY AND DELIVER BLASTRITE B90 BLACK LOCO SAND IN 25KG BAGS,
ON AN AS AND WHEN BASIS, IN THE ERMELO DEPOT FOR A PERIOD OF ONE (1)
YEAR

12 SCHEDULE OF PLANT \

\

Schedule of major plant and equipment to be used in the execution of this coptragt in terms of the Contract

Conditions and specifications. The respondent must state which plant isgmmediaWly available and which

will have to be acquired. E

() Plant immediately available for work tendered fqQr

(i) Plant on order and available for work tendered for :

A

(iiﬁ Pl&nt to be acquired for the work tendered for :
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Appendix (i)

GENERAL BID CONDITIONS - SERVICES
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1) DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases
shall have the meaning assigned thereto in this clause, except where the context clearly
requires otherwise:

a) Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

b) Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;

c) Day shall mean any day other than a Saturday, Sunday or public holiday;

d) Respondent(s) shall mean a respondent/bidder to a Bid Document;

e) RFP shall mean Request for Proposal;

f)  RFQ shall mean Request for Quotation; \\

g) RFXshall mean RFP or RFQ, as the case may be;

h) Services shall mean the services required by Transnet as specified dn its Bid Mgcument;

i) Service Provider shall mean the successful Respondent;

j) Tax Invoice shall mean the document as required by Secti he Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

k) Transnet shall mean Transnet SOC Ltd, a State Owned ; and
) VAT shall mean Value-Added Tax in terms Value-Added Tax Act, 89 of 1991, as may be
amended from time to time. Q
2) GENERAL Q
All Bid Documents and subseque@ s and orders shall be subject to the following general
conditions as laid down by Trafgsnet e to be strictly adhered to by any Respondent to this RFX.

3) SUBMISSION OF BID ENYS

Bi&S will not be considered.
b) Bid

m ith the Bid number and subject marked on the front of the envelope.
%ondent’s return address must be stated on the reverse side of the sealed envelope.
&,
%) USMOF BID FORMS
a) Where special forms are issued by Transnet for the submission of Bids, Respondents are required to

ivered in a sealed envelope in accordance with the instructions indicated in the Bid

submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

b) Respondents must note that the original Bid forms must be completed for submission and not a
reprocessed copy thereof.

c) Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

Page 65 of 100

ERAC-FDT-015338



Transnet Request for Proposal No ERAC-FDT-013717 TRANSNET

5) BID FEES

a) A non-refundable fee may be charged for Bid Documents, depending on the

administrative cost of preparing and issuing such Bid Documents.
b) Only Respondents that have paid the Bid fee and provided proof of payment when submitting their Bid

will be considered.

6) VALIDITY PERIOD
a) Respondents must hold their Bid valid for acceptance by Transnet at any time within the requested
validity period after the closing date of the RFX.
b) Respondents may be requested to extend their validity period for a specifieXQditional period. In such
instances, Respondents will not be allowed to change any aspect of their®id, unless they are able to

demonstrate that the proposed change(s) is as a direct and unavoi nsequence of Transnhet’s
extension of the validity period. V
7) SITE VISIT / BRIEFING SESSION i ‘
Respondents may be requested to attend (i) a site visit w considered necessary to view the site

prior to the preparation of Bids, or (ii) an RFX brieBng session when Transnet deems it necessary to
provide Respondents with additional informatjg

N

pe® disqualification.

€ t to the compilation of their Bids. When such

visits or sessions are indicated as compulsg e Bid Document, Respondents are obliged to attend

these meetings as failure to do so will re

8) CLARIFICATION BEFORE THE CLCQING PATE

Should clarification be requiredon any aspect of the RFX before the closing date, the Respondent must
direct such queries to cONt erson identified in the Bid Document.

9) COMMUNICATIQE ARGER JHE CLOSING DATE
After the cJosin§dat a Bid [i.e. during the evaluation period] the Respondent may only communicate

with t ecre f the relevant Acquisition Council.

10)U RISED COMMUNICATION ABOUT BIDS

er@®Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
\\ municate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place
between Respondents or other potential service providers or any member of the Acquisition Council or
official of Transnet during the period between the closing date for the receipt of the Bid and the date of
the notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.

11) RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure
to submit mandatory returnable schedules / documents will result in disqualification. Failure to submit
other schedules / documents may result in disqualification.
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12) DEFAULTS BY RESPONDENTS

a) If the Respondent, after it has been notified of the acceptance of its Bid fails to:

i) enter into a formal contract when called upon to do so within such period as
Transnet may specify; or

i) accept an order in terms of the Bid;

ii) furnish satisfactory security when called upon to do so for the fulfilment of the contract; or

iv) comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any other legal remedy which it may have,
proceed to accept any other Bid or, if it is necessary to do so, call for Bids afresh, and may

recover from the defaulting Respondent any additional expense incurr, \ Transnet in calling for
new offers or in accepting a less favourable offer. . s

referred to as the Service Provider], or in the capacity of a contractor who has been

associated with such Bid or contract: %

i) has withdrawn such Bid after the advertised date anr e receipt of Bids; or

i) has, after having been notified of the acceptgnce o g1d, failed or refused to sign a contract
when called upon to do so in terms of any % forming part of the Bid Documents; or

iii) has carried out any contract resulting Q ch Bd in an unsatisfactory manner or has breached

any condition of such contract; or
iv) has offered, promised or gi @ in relation to the obtaining or the execution of such

contract; or

b) If any Respondent, who has submitted a Bid and/or concluded aﬁontract h Transnet [hereinafter

v) has acted in a fraudulef§§ or im er manner or in bad faith towards Transnet or any government

department or towa ublic body, company or person; or

vi) has made anygfiis or incorrect statement either
(1) inth it gpcertificate referred to in clause 18)/Notice to Unsuccessful Respondents]; or

(2) in aNy otNgr,dbcument submitted as part of its Bid submission

js unable to prove to the satisfaction of Transnet that
(a)git made the statement in good faith honestly believing it to be correct; and
) before making such statement, it took all reasonable steps to satisfy itself of its
correctness; or
« i) caused Transnet damage, or to incur costs in order to meet the Service Provider's requirements
which could not be recovered from the Service Provider;
viii) has litigated against Transnet in bad faith;
ix) has been found guilty by a court of law, tribunal or other administrative body of a serious breach
of any law, during the preceding 5 [five] years;
x) has been included as a company or person prohibited from doing business with the public sector
on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;
then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause c) below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.
c) Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.
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d) Any disqualification [Blacklisting] imposed upon any person or enterprise or company, \4

may also apply to any other enterprise under the same or different names of disqualified

persons or enterprise or company [or associates thereof] and may also be applied to

any agent or employee of the person or enterprise or company concerned.

13) CURRENCY

All monetary amounts referred to in a Bid response must be in Rand, the currency of the Republic of
South Africa [ZAR], save to the extent specifically permitted in the RFX.

14) PRICES SUBJECT TO CONFIRMATION
a) Prices which are quoted subject to confirmation will not be considered. \\
il

b) Firm prices quoted for the duration of any resulting order and/or contract

receive precedence over

prices which are subject to fluctuation if this is in Transnet’s best interests.

15) ALTERATIONS MADE BY THE RESPONDENT TO BID PRICE

All alterations made by the Respondent to its Bid price(s e submission of its Bid Documents

must be done by deleting the incorrect figures and word$ @ required and by inserting the correct
figures and words against the items concerned. All sigh alterations must be initialled by the person who
signs the Bid Documents. Failure to obser is uirement may result in the particular item(s)

concerned being excluded in the matter o rd of the business.

16) EXCHANGE AND REMITTANCE
a) The Respondent should note thatQgherggthe whole or a portion of the contract or order value is to be
remitted overseas, Trangnet§shall, if requested to do so by the Service Provider, effect payment
overseas directly to fonel rincipal of such percentage of the contract or order value as may be
stipulated by the gesppndeM®in its Bid Documents.

b) It is Transn to enter into Rand-based agreements. Transnet would request, therefore,

that the RespQnder®ive favourable consideration to obtaining forward exchange cover on the foreign
currgifCy por of the Agreement at a cost that is acceptable to Transnet to protect itself against any
n&g rajg fluctuation risks for the duration of any resulting contract or order.
ondent who desires to avail itself of the aforementioned facility must at the time of bidding
- urn®h the information called for in the Exchange and Remittance section of the Bid Documents and
~ Iso furnish full details of the principals to whom payment is to be made.
d) The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

e) Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure
compliance with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

17) ACCEPTANCE OF BID
a) Transnet does not bind itself to accept the lowest priced or any Bid.

b) Transnet reserves the right to accept any Bid in whole or in part.
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c) Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General \'*M,JV'

Bid Conditions and any contractual terms and/or any schedule of “Special Conditions” or
otherwise which form part of the Bid Documents.

d) Where the Respondent has been informed by Transnet per fax message or email of the
acceptance of its Bid, the acknowledgement of receipt transmitted shall be regarded as proof of

delivery to the Respondent.

18) NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised in writing that their Bids have not been accepted as soon as
possible after the closing date of the Bid. On award of business to the successful Respondent all
unsuccessful Respondents shall be informed of the name of the successful R sﬁ) dent and of the reason

as to why their Bids have not been successful.

19) TERMS AND CONDITIONS OF CONTRACT V
a) The Service Provider shall adhere to the Terms and Co ontract issued with the Bid

Documents, together with any schedule of “Special Cond orgtherwise which form part of the Bid
Documents. W

b) Should the Respondent find any conditions ypac§eptable, it should indicate which conditions are
unacceptable and offer amendments/ alter s bfywritten submission on its company letterhead.

@

Any such submission shall be subjec w by Transnet’'s Legal Counsel who shall determine

whether the proposed amendments/,a p(s) are acceptable or otherwise, as the case may be.

20) CONTRACT DOCUMENTS
a) The contract documentgwilycomprise these General Bid Conditions, the Terms and Conditions of
Contract and any sc | ecial Conditions” which form part of the Bid Documents.

b) The abovementiaedgtdocu®ents together with the Respondent’s Bid response will constitute the

contract be ties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject

¢) Sho

| amendments and/or special conditions thereto as agreed to by the parties.
inform the Respondent that a formal contract will be signed, the abovementioned
megtsglogether with the Respondent’s Bid response [and, if any, its covering letter and any

nt exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a
o indthg contract until the final contract is signed.
S

21) LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicifium citandi et executand/ shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to

act on its behalf in all matters relating to the contract.
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22) IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the Bid.
If the Respondent is a close corporation, the full names of the members shall be stated in
the Bid. If the Respondent is a partnership or an individual trading under a trade name, the full names of

the partners or of such individual, as the case may be, shall be furnished.

23) CONTRACTUAL SECURITIES
a) The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of an
advanced payment guarantee [APG] and/or a performance bond [Perfor ce Bond], as the case
may be, to be furnished by an approved bank, building society, insuran@e or guarantee corporation
carrying on business in South Africa.

b) The security may be applied in whole or part at the discretion Wtc make good any loss or
T

damage which Transnet may incur in consequence of a breac act or any part thereof.

¢) Such security, if required, shall be an amount which will in the Bid Documents.

d) The successful Respondent shall be required to submit to et or Transnet’s designated official the

specified security document(s) within 30 [thir ays from the date of signature of the contract.
Failure to return the securities within the pne shall, save where prior extension has been
ervice Provider to cancel the contract with immediate

granted, entitle Transnet without notic

effect. Q

e) Additional costs incurred by Tra{rsnet n sitated by reason of default on the part of the Service
Provider in relation to the cqgditio is clause 23) will be for the account of the Service Provider.

24) DELETION OF ITEMS DED FROM BID

The Respondent ete items for which it does not wish to tender.

25) VALUE-ADDED
al Services, i.e. Services to be rendered in the Republic of South Africa, the prices
Respondent are to be exclusive of VAT which must be shown separately at the standard
e Tax Invoice.
- n ré%pect of foreign Services rendered:
~ p)  the invoicing by a South African Service Provider on behalf of its foreign principal rendering such
Service represents a Service rendered by the principal; and
ii) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the
Services rendered locally] must show the VAT separately.

26) IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT
a) Method of Payment
i) The attention of the Respondent is directed to the Terms and Conditions of Contract which set out
the conditions of payment on which Bid price(s) shall be based.
ii) However, in addition to the foregoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.
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iii) The Respondent is required to give full particulars of the terms that will be

applicable to its alternative offer(s) and the financial merits thereof will be
evaluated and taken into consideration when the Bid is adjudicated.
iv) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause a)i)

above. Failure to comply with clause a)i) above may preclude a Bid from further consideration.

NOTE: The successful Respondent [the Service Provider], where applicable, shall be required to
furnish a guarantee covering any advance payments, as set out in clause 23) above [Contractual
Securities].

b) Conditional Discount

Respondents offering prices which are subject to a conditional disc \t applicable for payment
within a specific period are to note that the conditional period wi Iculated from the date of
receipt by Transnet of the Service Provider’s month-end t%tre ecting the relevant Tax
Invoice(s) for payment purposes, provided the conditi oNth&Order or contract have been

fulfilled and the Tax Invoice is correct in all respect: of the contract or order. Incomplete

and/or incorrect Tax Invoices shall be returned \g e conditional discount period will be

recalculated from the date of receipt of the corgect documentation.

27) DELIVERY REQUIREMENTS
a) Period Contracts

It will be a condition of any j#€sult ract/order that the delivery period embodied therein will
be governed by the provisiorgof thf Terms and Conditions of Contract.

b) Progress Reports

e required to submit periodical progress reports with regard to the

t
su siness. If it is unable to meet the desired critical delivery period, Transnet reserves the
right to purchase such services as may be required to meet the emergency outside the contract if
\\ immediate delivery can be offered from any other source. The “ 7otal or Partial Failure to Perform

the Scope of Services” section in the Terms and Conditions of Contract will not be applicable in

these circumstances.

28) SPECIFICATIONS AND COPYRIGHT
a) Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated
official by means of an official amendment to the Bid Documents, it is required to tender for the

Services strictly in accordance with the specifications supplied by Transnet.

Page 71 of 100

ERAC-FDT-015338



Transnet Request for Proposal No ERAC-FDT-013717 TRANSNET

b) Copyright

Copyright in plans, drawings, diagrams, specifications and documents compiled by the

Service Provider for the purpose of contract work shall be governed by the Intellectual

Property Rights section in the Terms and Conditions of Contract.

29) BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS
a) Bids submitted by foreign principals may be forwarded directly by the principals or by its South African
representative or agent to the Secretary of the Acquisition Council or to a designated official of
Transnet according to whichever officer is specified in the Bid Documents.
b) In the case of a representative or agent, written proof must be submitted to the effect that such
representative or agent has been duly authorised to act in that capacity & he principal. Failure to
submit such authorisation by the representative or agent shall disquali i
c) When legally authorised to prepare and submit Bids on behalf of@ Is not domiciled in the
e

Republic of South Africa, representatives or agents must com§ ds in the names of such
principals and sign them on behalf of the latter.
d) South African representatives or agents of a successf @w spondent must when so required

enter into a formal contract in the name of their prigcipal defMust sign such contract on behalf of the

latter. In every such case a legal Power of Atto om their principals must be furnished to Transnet

the Republic for use within
conduct of the proceedings §f the geveral provincial and local divisions of the Supreme Court of
South Africa.

ii) The Power of Attor t be signed by the principal under the same title as used in the Bid
Documents.
i) If a Pow ey held by the South African representative or agent includes matters of a

0 (0
general Ratu eSides provision for the entering into and signing of a contract with Transnet, a
cgi y thereof should be furnished.
iv ower of Attorney must authorise the South African representative or agent to choose the
(o) llum citandi et executandi as provided for in the Terms and Conditions of Contract.
ment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
\\ African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:
i) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or
i) funds are to be transferred to the credit of its South African agent or representative, in which case
the name and branch of such bank shall be furnished.

30) CONFLICT WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid Document issued, the
conditions stated in the Bid Document shall prevail.

000000000000
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Appendix (ii) 'r

R
N\

STANDARD TERMS AND COND F CONTRACT
FOR THE PROVISION OF SER TO TRANSNET
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13 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier of
Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be applicable,
and any terms in the associated Bid Documents, exclusively govern the provision of Services by the Service

Provider to Transnet.

14 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requiresQQerwise:

14.1 AFSA means the Arbitration Foundation of South Africa;
14.2 Agreement means the Agreement and its assodated sciglules and/or annexures
and/or appendices, including the Work Order(s), specificatio Wewices and such special

conditions as shall apply to the Agreement, together with ral Tender Conditions and any

additional provisions in the associated bid documents

@ the Service Provider [as agreed in
writing between the Parties], which collectively and ex® y govern the provision of Services by

the Service Provider to Transnet;

14.3 Background Intellectual

part by or licensed to either Pa

after the Commencement Date &herwige pursuant to the Agreement;

14.4 Business .Daf{s) means Mondays to Fridays between 07:30 and 16:00, excluding
public holidays as piggla South Africa;

14.5 @a ent Date means [®], notwithstanding the signature date of the
Agreemen

14.6 nfidential Information means any information or other data, whether in written,

or phic or in any other form such as in documents, papers, memoranda, correspondence,

bo®¥5, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

s, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

\\ Party [intentionally or unintentionally, or as a result of one Party permitting the representative of the
other Party to visit any of its premises], or which otherwise becomes known to a Party, and which is

not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;
c) private and personal details of employees or clients of the disclosing Party or any other

person where an onus rests on the disclosing Party to maintain the confidentiality of such information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;
e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the disclosing Party to

maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;

j) Copyright works; \
k) commercial, financial and marketing information; \
)} data concerning architecture, demonstrations, tools and tec s, processes, machinery

and equipment of the disclosing Party; V
m) plans, designs, concepts, drawings, functio echnical requirements and

specifications of the disclosing Party;

n) information concerning faults or defectg in go quipment, hardware or software or the

incidence of such faults or defects; and

0) information concerning the c @ Fees and / or costs of the disclosing Party or its

authorised Subcontractors, or their method pr service performance levels actually achieved;

14.7 Copyright mean e
mathematical concepts, compu

or breach of a fundamental term] or any Default, act, omission, negligence or
her Party, its employees, agents or Subcontractors in connection with or in relation to
of the Agreement and in respect of which such Party is liable to the other;

9 Deliverable(s) means any and all works of authorship, products and materials
\\ developed, written, prepared, assembled, integrated, modified or provided by the Service Provider in
relation to the Services;

14.10 Designs mean registered Designs and/or Design applications and will include the
monopoly right granted for the protection of an independently created industrial design including
designs dictated essentially by technical or functional considerations as well as topographies of

integrated circuits and integrated circuits;

14.11 Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service
Provider by Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as
amended by mutual agreement between the Parties and in accordance with the provisions of the

Agreement from time to time;

14.12 Foreground Intellectual Property means all Intellectual Property developed by either
Party pursuant to the Agreement;
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14.13 Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks
and all rights having equivalent or similar effect which may exist anywhere in the world and includes
all future additions and improvements to the Intellectual Property;

14.14 Know-How means all Confidential Information of whatever nature relating to the
Intellectual Property and its exploitation as well as all other Confidential Information generally relating
to Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning materials

and marketing and business information in general;

14.15 Materials means the Deliverables, the Service Provider Materials and the Third Party
Materials;
14.16 Parties mean the Parties to the Agreement together with t&} subsidiaries, divisions,

business units, successors-in-title and their assigns;

14.17 Party means either one of these Parties; V
14.18 Patents mean registered Patents and Patent apgliagtions, #ice the latter have proceeded

to grant, and includes a right granted for any inve

ducts or processes in all fields of

technology;
14.19 Permitted Purpose means any actWity or process to be undertaken or supervised by
Personnel or employees of one Party duri terMyof the Agreement, for which purpose authorised

disclosure of the other Party’s Confidga§ia

23

any pattrier, employee, agent, consultant, independent associate or

ormation or Intellectual Property is a prerequisite in

order to enable such activity or procd accomplished;

14.20 Personnel means
supplier, Subcontractor ar§d the %
either Party;

of such Subcontractor, or other authorised representative of

14.21 Purgha er(s) means official orders issued by an operating division of Transnet to

the Service RQvIONE forghe provision of Services;
14.22 *@ (s) means [®], the Service(s) provided to Transnet by the Service Provider,
pugflans to Work Order(s) in terms of the Agreement;

Service Level Agreement or SLA means the processes, deliverables, key performance

I rs and performance standards relating to the Services to be provided by the Service Provider;

\\ 14.24 Subcontract means any contract or agreement or proposed contract or agreement
between the Service Provider and any third party whereby that third party agrees to provide to the

Service Provider the Services or any part thereof;

14.25 Subcontractor means the third party with whom the Service Provider enters into a
Subcontract;
14.26 Service Provider Materials means all works of authorship, products and materials

[including, but not limited to, data, diagrams, charts, reports, specifications, studies, inventions,
software, software development tools, methodologies, ideas, methods, processes, concepts and
techniques] owned by, or licensed to, the Service Provider prior to the Commencement Date or
independently developed by the Service Provider outside the scope of the Agreement at no expense

to Transnet, and used by the Service Provider in the performance of the Services;
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15

16

S

14.27 Tax Invoice means the document as required by Section 20 of the Value-Added Tax
Act, 89 of 1991, as may be amended from time to time;

14.28 Third Party Material means software, software development tools, methodologies,

ideas, methods, processes, concepts and techniques owned by, or licensed to a third party and used

by the Service Provider in the performance of the Services;

14.29 Trade Marks mean registered Trade Marks and trade mark applications and includes
any sign or logo, or combination of signs and/or logos capable of distinguishing the goods or services

of one undertaking from those of another undertaking;

14.30 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time; and

14.31 Work Order(s) means a detailed scope of work for a S e required by Transnet,
including timeframes, Deliverable, Fees and costs for the supply of: ervice to Transnet, which
may be appended to the Agreement from time to time. V

INTERPRETATION

15.1 Clause headings in the Agreement are i or ease of reference only and do not

form part of the Agreement for the purposes of ifterpret®® or for any other purpose. No provision

shall be construed against or interpreted to vantage of either Party hereto by reason of such

Party having or being deemed to have str or drafted such provision.

15.2 Any term, word, acron @ e used in the Agreement, other than those defined
under the clause heading “Defjfiition bl be given its plain English meaning, and those terms,

words, acronyms, and phrasessed @ the Agreement will be interpreted in accordance with the

generally accepted meagi accorded thereto.
15.3 A refi singular incorporates a reference to the plural and vice versa.
15.4 nce,to natural persons incorporates a reference to legal persons and vice versa.

15.5 ce to a particular gender incorporates a reference to the other gender.

RE AND SCOPE
% The Agreement is an agreement under the terms and conditions of which the Service
vi

ider will arrange for the provision to Transnet of the Services which meet the requirements of
Transnet, the delivery of which Services is controlled by means of Purchase Orders to be issued by

Transnet and executed by the Service Provider, in accordance with the Agreement.

16.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to

the terms of the relevant Work Order(s).

16.3 Each properly executed Purchase Order forms an inseparable part of the Agreement as if
it were fully incorporated into the body of the Agreement.

16.4 During the period of the Agreement, both Parties can make written suggestions for
amendments to the Work Order(s), in accordance with procedures set out in clause 40/Amendment
and Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

16.5 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like

term, provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

16.6 Time will be of the essence and the Service Provider will perform its obligations under
the Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save
that the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its best
endeavours to advise Transnet of such act or omission. In the event of such delay, any time deadlines
detailed in the relevant schedule shall be extended by a period equal to the period of that delay.

17 AUTHORITY OF PARTIES \
17.1 Nothing in the Agreement will constitute or be deemed constitute a partnership
between the Parties, or constitute or be deemed to constitute the Parti agents or employees of

one another for any purpose or in any form whatsoever.

17.2 Neither Party shall be entitled to, or have t or authority to enter into an

agreement in the name of the other; or give any w r@presentation or undertaking on the

other's behalf; or create any liability against the ofher 0 he other’s credit in any way or for any

purpose whatsoever.

18 WARRANTIES
18.1 The Service Provider Transnet that:
a) it has full capacity ar§d auth to enter into and to perform the Agreement and that the
Agreement is executed by a duly &thori presentatives of the Service Provider;
b) it will digch obligations under the Agreement and any annexure, appendix or

any, of its Personn r withholding and remitting income tax for its Personnel in conformance with any

schedule hereto with al re and diligence;
c) % y responsible for the payment of remuneration and associated benefits, if
an

applicable s an ulations;

d) will procure licences for Transnet in respect of all Third Party Material detailed in the
7 and will procure the right for Transnet to take such copies [in whole or in part] of such Third
) at€rials as it may reasonably require for the purposes of back-up for archiving and disaster recovery;
S
and
e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

18.2 The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its discretion
audit compliance with the Service Levels, provided that any such audit is carried out with reasonable
prior notice and in a reasonable way so as not to have an adverse effect on the performance of the
Services. Without prejudice to clause 18.3 below, in the event that the Service Provider fails to meet
the Service Levels, Transnet may claim appropriate service credits or invoke a retention of Fees as

detailed in the relevant schedule and/or Work Order.

ERAC-FDT-015338

Page 79 of 100



Transnet Request for Proposal No ERAC-FDT-015338

18.3 The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of
the Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by Transnet.
In the event that the Service Provider fails or is unable to remedy such non-conformance within such
time-scale, Transnet will be entitled to employ a third party to do so in place of the Service Provider
and any excess charges or costs incurred by Transnet as a result shall be paid by the Service

Provider.

18.4 The Service Provider will remedy any defect within 30 [thirty] days of being notified of
that defect by Transnet in writing.

18.5 The Service Provider will not be liable to remedy any problen@\sing from or caused by
any modification made by Transnet to the Deliverables, or any part§thereof, without the prior

approval of the Service Provider.
18.6 The Service Provider shall advise Transnet of th V)f any steps proposed by

Transnet pursuant to clause 18.5 above, including but_gg I 0 any cost implications or any

")

Services, including the charges for the Services og§ any t #0

disruption or delay in the performance of the Service Parties agree that any changes to the
les for delivery of the Services, will be
agreed in accordance with the change cont edure, as set out in clause 40/Amendment and

Change Control].

18.7 The Service Provider wa @
a) it has, using the mosiffup-to

known viruses in the Materials and for @ virg#es known by the Service Provider at the date of the relevant
Work Order; and

software available, tested for [and deleted] all commonly

b) at the g

logic bomb, time bo trap door, keys or other harmful components.

ry to Transnet, the Materials do not contain any trojan horse, worm,

such losses and to restore Transnet to its original operating efficiency.

8 The Service Provider undertakes to comply with South Africa’s general privacy protection
\\ in terms of Section 14 of the Bill of Rights in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

18.9 The Service Provider warrants that it has taken all reasonable precautions to ensure that,
in the event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that the
Service Provider shall ensure that it has appropriate, tested and documented recovery arrangements

in place.

18.10 In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service
Provider shall ensure that the Services, to be supplied to Transnet under the terms and conditions of
the Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for the
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engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a review of
the capability of the proposed Subcontractor to comply with the specified railway safety requirements
and/or regulations. The Service Provider and/or its Subcontractor shall grant Transnet access, during
the term of the Agreement, to review any safety-related activities, including the coordination of such
activities across all parts of its organisation.

19 TRANSNET’S OBLIGATIONS

19.1 Transnet undertakes to promptly comply with any reasonable request by the Service
Provider for information, including information concerning Transnet's operations and activities, that
relates to the Services as may be necessary for the Service Provider to perform the Services, but for
no other purpose. However, Transnet's compliance with any request for in ation is subject to any
internal security rules and requirements and subject to the observance @Service Provider of its

confidentiality obligations under the Agreement.

19.2 The Service Provider shall give Transnet reasonab Wany information it requires

& iii

Service Provider to perform its obligations un Agreement.

19.3 Subject to clause 25/Service Provider’s Transnet agrees to provide the

Service Provider or its Personnel such access to gnd u

facilities as is necessary to allow the

20 GENERAL OBLIGATIONS OF T CE PROVIDER

20.1 The Service Provider
a) respond promptly to @l complaints and enquiries from Transnet;

b) inform TransnetN\gnmediately of any dispute or complaint arising in relation to the provision
of the Services;

c) con
Provider and the S

ss in a professional manner that will reflect positively upon the Service

7

s Services;

d) records clearly indicating all transactions concluded by the Service Provider
relating tqgthe ance of the Services and keep such records for at least 5 [five] years from the date of

each tr on;

obtain, and at all times maintain in full force and effect, any and all licences, permits and
gyt e required under applicable laws for the provision of the Services and the conduct of the business and

S

activities of the Service Provider;

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement. Should the
Service Provider fail to present Transnet with such renewals as they become due, Transnet shall be entitled,
in addition to any other rights and remedies that it may have in terms of the Agreement, to terminate the
Agreement forthwith without any liability and without prejudice to any claims which Transnet may have for
damages against the Service Provider.
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20.2 The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;
b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;

c) endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
d) use its best endeavours and make every diligent effort to meet agreed deadlines;

e) treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

f) practice and promote its own internal policies aimed at prohib‘& and preventing unfair

discrimination [as further referred to in clause 34 — Equality and Diversity];

g) treat all enquiries from Transnet in connection with the ServicesWth courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider i tgpcomply with the provisions
of this clause, the Service Provider will advise Transnet of the dela reasons therefor and will keep

Transnet informed of progress made regarding the enquiry;

h) when requested by Transnet, provide gear a rate information regarding the Service
Provider's own policies and procedures, excluding How and other Confidential Information, except

where a non-disclosure undertaking has been ent to b&tween the Parties;

i) not allow a conflict of intejfe dglop between its own interests [or the interests of any

of its other customers] and the interes

) not accept or offer, gor w, induce or promote the acceptance or offering of any
gratuity, enticement, incentivg oM\gift that could reasonably be regarded as bribery or an attempt to

e recipient;

k) not snet or its officers, employees and stakeholders, whether by act or

omission;

1) otferwise act in an unethical manner or do anything which could reasonably be

expected age Or tarnish Transnet’s reputation or business image; and

m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
itecomes aware in connection with Transnet or the provision of Services.

S

21 FEES AND EXPENSES

21.1 In consideration of the provision of the Services, Transnet will pay to the Service

Provider the Fees detailed in the relevant schedule or Work Order.

21.2 Transnet will not be invoiced for materials used in the provision of the Services save for
those materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

21.3 Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the
Service Provider all reasonable and proper expenses incurred directly and solely in connection with

the provision of the Services, provided that all such expenses:
a) are agreed by Transnet in advance;

b) are incurred in accordance with Transnet’s standard travel and expenses policies;
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)
d)

22

23

24

a)

are passed on to Transnet at cost with no administration fee; and
will only be reimbursed if supported by relevant receipts.
21.4 All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and

accommodation costs, will provide the detail for each of the Personnel carrying out the Services and
incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a separate item.

INVOICING AND PAYMENT

22.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule
or Work Order, subject to the terms and conditions of the Agreement.

22.2 Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and
undisputed Tax Invoice together with the supporting documentation as *‘ﬁed in the Work Order
appended hereto, once the valid and undisputed Tax Invoices, or spch Rortion of the Tax Invoices
which are valid and undisputed become due and payable to the gervice Pr&ider for the provision of
the Services, in terms of clause 22.4 below. V

22.3 All Fees and other sums payable under th entvare exclusive of VAT, which will

be payable at the applicable rate.

22.4 Unless otherwise provided for in th@ Work er(s) appended to the Agreement, Tax
Invoices shall be submitted together with d statement. Payment against such month-end
statement shall be made by Transnet wit [thirty] days after date of receipt by Transnet of the

statement together with all valid and te® Tax Invoices and supporting documentation.

22.5 Where the paymenffof a nvoice, or any part thereof which is not in dispute, is not

made in accordance with ghis ¢ , the Service Provider shall be entitled to charge interest on

the outstanding amou e Standard Bank of South Africa’s prime rate of interest in force, for the

period from the d ment until the outstanding amount is paid.

FEE Al T
23.1 eesgOr Services rendered in terms of the Agreement shall be subject to review as
indi€ategl in Work Order(s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall
mmence negotiations for Fees for the next period or as otherwise indicated and appended hereto.

23.3 Should Transnet and the Service Provider fail to reach an agreement on Fees for the
successive period, either Party shall be entitled to submit this matter to dispute resolution in
accordance with clause 37 of this Master Agreement /Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS
24.1 Title to Confidential Information

Transnet will retain all right, title and interest in and to its Confidential Information and

Background Intellectual Property and the Service Provider acknowledges that it has no claim of any nature in

and to the Confidential Information and Background Intellectual Property that is proprietary to Transnet. For

the avoidance of doubt, all the Service Provider’s Background Intellectual Property shall remain vested in the

Service Provider.
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b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose. This license shall
not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted Purpose. This licence

shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider’s Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for the purpose of

commercially exploiting the Foreground Intellectual Property, to the extent that such access is required.

24.2 Title to Intellectual Property
a) All right, title and interest in and to Foreground Intellectual cﬁerty prepared, conceived
or developed by the Service Provider, its researchers, agents and employe | vest in Transnet and the

Property. The Service Provider shall not at any time during or a ation or cancellation of the

Service Provider acknowledges that it has no claim of any nature in Wh Foreground Intellectual
Agreement dispute the validity or enforceability of such Foreg
done any act or anything contesting or in any way impairing & g to impair any part of that right, title
and interest to any of the Foreground Intellectual Propelgy and not counsel or assist any person to do

SO.

b) Transnet shall be entitled protection in respect of the Foreground Intellectual

Property anywhere in the world as it shall d jtSfown absolute discretion and the Service Provider shall

reasonably assist Transnet in attaining ghd m ing protection of the Foreground Intellectual Property.

c) Where the For
researchers, agents and empl nd where Transnet elects not to exercise its option to seek protection or

roun lectual Property was created by the Service Provider or its

Intellectual P,

|EQg terms of the Agreement. The Service Provider undertakes to sign all documents and do all things
\\a ay be necessary to effect, record and perfect the assignment of the Foreground Intellectual Property to

Transnet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service Provider shall
under no circumstances be entitled as of right, or to claim the right, to use Transnet's Background

Intellectual Property and/or Foreground Intellectual Property.

24.3 Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such improvements,

developments, adaptations and/or madifications, inventions or discoveries. The Service Provider

ERAC-FDT-015338

Page 84 of 100



Transnet Request for Proposal No ERAC-FDT-015338

hereby undertakes to sign all documents and do all things as may be necessary to effect, record and
perfect the assignment of such improvements, developments, adaptations and/or modifications,
inventions or discoveries to Transnet and the Service Provider shall reasonably assist Transnet in
attaining, maintaining or documenting ownership and/or protection of the improved Foreground
Intellectual Property.

24.4 Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any party so
acting, and shall provide Transnet the information with such assistanc‘\s Transnet reasonably

requires, at Transnet’s cost and expense, to prevent such third party from§so acting.

Wy conflicting uses of, and

0 y act of infringement, unfair

24.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in wi

applications of registrations of Patents, Designs and Trade J4

acquires knowledge and Transnet shall have the rightgas it i
infringing its Intellectual Property.

b) It shall be within the sole and a e discretion of Transnet to determine what steps shall

competition or passing off involving the Intellectual Prope anSnet of which the Service Provider

option, to proceed against any party

be taken against the infringer and the Ser VI8er shall co-operate fully with Transnet, at Transnet’s

cost, in whatever measure including leggfl actg. tggring any infringement of illegal use to an end.

c) The Service Provide allycooperate to provide Transnet promptly with all relevant
ascertainable facts.
d) If proc

expenses but shall b iig€d to all damages or other awards arising out of such proceedings. If proceedings

ommenced by Transnet alone, Transnet shall be responsible for all

are commenced
entitled to d

bi s, both Parties will be responsible for the expenses and both Parties shall be

r oWier awards arising out of proceedings.

25 VJZE PROVIDER'S PERSONNEL
The Service Provider's Personnel shall be regarded at all times as employees, agents or
\\ Subcontractors of the Service Provider and no relationship of employer and employee shall arise

between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Personnel by Transnet.

25.2 The Service Provider warrants that all its Personnel will be entitled to work in South
Africa or any other country in which the Services are to be performed.

25.3 The Service Provider will ensure that its Personnel comply with all reasonable
requirements made known to the Service Provider by Transnet concerning conduct at any Transnet
premises or any other premises upon which the Services are to be performed [including but not
limited to security regulations, policy standards and codes of practice and health and safety
requirements]. The Service Provider will ensure that such Personnel at all times act in a lawful and

proper manner in accordance with these requirements.
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26

25.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied
by or on behalf of it, any Service Provider Personnel whose admission or presence would, in the
reasonable opinion of Transnet, be undesirable or who represents a threat to confidentiality or
security or whose presence would be in breach of any rules and regulations governing Transnet's
Personnel, provided that Transnet notifies the Service Provider of any such refusal [with reasons
why]. The reasonable exclusion of any such individual from such premises shall not relieve the

Service Provider from the performance of its obligations under the Agreement.

25.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of
its Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected \e or have been absent
for any period, then the Service Provider will promptly supply a replacem@nt of equivalent calibre and
experience, and any such replacement shall be approved by Transnet priOfto commencing provision

of the Services, such approval not to be unreasonably withheld e

LIMITATION OF LIABILITY

26.1 Neither Party excludes or limits liability to t
)] death or personal injury due to Iilence; or
(i) fraud.
26.2 The Service Provider shi ify and keep Transnet indemnified from and against

liability for damage to any Tran [whether tangible or intangible] or any other loss, costs

arising out of this hall be limited to a maximum amount payable in respect of any one

occurrence or ated occurrences in a single calendar year, such amount to be agreed in

writing by théRa

26.3 ubj@® always to clauses 26.1 and 26.2 above, the liability of either the Service Provider
er or in connection with the Agreement, whether for negligence, misrepresentation,

ntract or otherwise, for direct loss or damage arising out of each Default or series of

efaults shall not exceed 100% [one hundred per cent] of the Fees paid under the schedule

orwork Order to which the Default(s) relates.

26.4 Subject to clause 26.1 above, and except as provided in clauses 26.2 and 26.3 above, in
no event shall either Party be liable to the other for indirect or consequential loss or damage or
including indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of

an indirect nature or loss or damage incurred by the other Party as a result of third party claims.

26.5 If for any reason the exclusion of liability in clause 26.4 above is void or unenforceable,
either Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
26.3 above.

26.6 Nothing in this clause 26 shall be taken as limiting the liability of the Service Provider in
respect of clause 24/Intellectual Property Rights] or clause 28/Confidentiality].
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27 INSURANCES

27.1 Without limiting the liability of the Service Provider under the Agreement, the Service
Provider shall take out insurance in respect of all risks for which it is prudent for the Service Provider
to insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of insurance
will be kept under review by Transnet, on an annual basis, to ensure its adequacy, provided that any
variation to the level of such insurance shall be entirely at the discretion of the Service Provider.

27.2 The Service Provider shall arrange insurance with reputable insurers and will produce to
Transnet evidence of the existence of the policies on an annual basis within 30 [thirty] days after date
of policy renewals.

27.3 Subject to clause 27.4 below, if the Service Provider fails \}ect adequate insurance

under this clause 27, it shall notify Transnet in writing as soon as it es aware of the reduction
or inadequate cover and Transnet may arrange or purchase SL*( insurare. The Service Provider

shall promptly reimburse Transnet for any premiums pai ch insurance protects the

Service Provider's liability. Transnet assumes no respongikilitfo h insurance being adequate to

protect all of the Service Provider’s liability.

27.4 In the event that the Service Providefyreceiv itten notice from its insurers advising of

the termination of its insurance cover referr: lause 27.1 above or if the insurance ceases to be

available upon commercially reasonable t he Service Provider shall immediately notify Transnet
ity, whereafter either the Service Provider or Transnet
may terminate the Agreement other Party not less than 30 [thirty] days prior written

notice to that effect.

28 CONFIDENTIALI

28.1 ThgfParfies by undertake the following, with regard to Confidential Information:
a) or disclose to any person whomsoever in any form or manner whatsoever,
either directlyor i% any Confidential Information of the other, without the prior written consent of

such othegPardy, r than when called upon to do so in accordance with a statute, or by a court having
jurisdjgiign, Qg byfany other duly authorised and empowered authority or official, in which event the Party
do

what is reasonably possible to inform the other of such a demand and each shall assist

her®in seeking appropriate relief or the instituting of a defensive action to protect the Confidential

ation concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement, for any purpose
whatsoever other than for the purpose for which it is disclosed or otherwise than in strict compliance with

the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other Party, except when
reasonably necessary for the purpose of the Agreement, in which case such copies shall be regarded as

Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept

application, item, component de-compilation, including software or hardware disclosed and shall not analyse
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any sample provided by Transnet, or otherwise determine the composition or structure or cause to permit
these tasks to be carried out except in the performance of its obligations pursuant to the Agreement;

e) not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

f) Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as “restricted” or
shall be dealt with according to any other appropriate level of confidentiality relevant to the nature of the
information concerned, agreed between the Parties concerned and stipulated in writing for such information

in such cases;

g) the Parties shall not make or permit to be made by any other, person subject to their
control, any public statements or issue press releases or disclose Confidential In &1 tion with regard to any

matter related to the Agreement, unless written authorisation to do so has fi n obtained from the Party

first disclosing such information;
h) each Party shall be entitled to disclose such aspe Vtial Information as may be

relevant to one or more technically qualified employees or cong

of the Party who are required in the
course of their duties to receive the Confidential Informatio Permitted Purpose provided that the

employee or consultant concerned has a legitimate intelfest therem, and then only to the extent necessary

for the Permitted Purpose, and is informed by of the confidential nature of the Confidential
Information and the obligations of the confident which such disclosure is subject and the Party shall
ensure such employees or consultants hono jgations;

i) each Party shall notifff the arty of the name of each person or entity to whom any

Confidential Information has been, disclO%d agl'soon as practicable after such disclosure;

i) each Party
Information shall observ

nsure that any person or entity to which it discloses Confidential
all of the covenants the Party has accepted in the Agreement as if

such person or enti gned the Agreement. The Party disclosing the Confidential Information shall be

responsible for an h e provisions of the Agreement by the person or entity; and
k) agh Pdrty may by written notice to the other Party specify which of the Party’s employees,

officers o s are required to sign a non-disclosure undertaking.
The duties and obligations with regard to Confidential Information in this clause 28 shall
apply where:
N5 a Party can demonstrate that such information is already in the public domain or becomes

available to the public through no breach of the Agreement by that Party, or its Personnel; or

b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of confidentiality; or
c) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

d) is independently developed by a Party as proven by its written records.

28.3 This clause 28 shall survive termination for any reason of the Agreement and shall
remain in force and effect from the Commencement Date of the Agreement and 5 [five] years after
the termination of the Agreement. Upon termination of the Agreement, all documentation furnished

to the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
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including, without limitation all corporate identity equipment including dyes, blocks, labels, advertising
matter, printing matter and the like.

29 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work Order
in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event, the

provision of any remaining commitment shall remain subject in all respects to these conditions.

30 TERM AND TERMINATION

30.1 Notwithstanding the date of signature hereof, the Commencem‘t Date if the Agreement
is [®] and the duration shall be for a [®] [[®]] year period, expiring on [ ,\unless:

a) the Agreement is terminated by either Party in accordance w e provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwis 'Vnce with law or equity; or

b) the Agreement is extended at Transnhet’s option r period to be agreed by the

Parties.
30.2 Either Party may terminate the Agrgemen ith by notice in writing to the other
Party where the other Party has committed 5% Default and, where such Default is capable of
in 3

remedy, has failed to remedy such Defa
Default and requiring its remedy.

[thirty] days of receiving notice specifying the

30.3 Either Party may t Agreement forthwith by notice in writing to the other

Party when the other Party is uRgble tgppay its debts as they fall due or commits any act or omission

olvency In terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], Qr i ion, application or proceeding is made with regard to it for:

ement or composition or reconstruction of its debts;

a) a volgitagp ar

b) $ or dissolution;

c) h§ apgointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or %

d) % any similar action, application or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming
aware of a change of control of the Service Provider by notice in writing to the Service Provider. For
the purposes of this clause, “control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.

30.5 Transnet may cancel any schedule or Work Order hereto at any time on giving the

Service Provider 30 [thirty] days' written notice.

30.6 Notwithstanding this clause 30, either Party may cancel the Agreement without cause by
giving 30 [thirty] days prior written notice thereof to the other Party.

31 CONSEQUENCE OF TERMINATION

31.1 Termination in accordance with clause 30/7erm and Termination] shall not prejudice or
affect any right of action or remedy which shall have accrued or shall thereafter accrue to either Party
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and all provisions which are to survive the Agreement or impliedly do so shall remain in force and in

effect.

31.2 On termination of the Agreement or a Work Order, the Service Provider will immediately
deliver up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is relevant to
that Work Order] which may be in the possession of, or under the control of the Service Provider, and
certify to Transnet in writing that this has been done.

31.3 To the extent that any of the Deliverables and property referred to in clause 31.2 above
are in electronic form and contained on non-detachable storage devices, the Service Provider will
provide Transnet with unencrypted copies of the same on magnetic media and will irretrievably

destroy and delete copies so held. \

31.4 In the event that the Agreement is terminated by th ice Provider under clause

clause 30.5/Term and Termination], Transnet will pay to the vider all outstanding Fees

30.2/Term and Termination], or in the event that a Work Ordqg is termiMated by Transnet under
Qv

[apportioned on a pro rata basis] relating to the work ung he Service Provider up until the

)y goods and materials ordered by the

ervice Provider has paid or is legally

obliged to pay, in which case, on delivery h goods or materials, the Service Provider will

promptly deliver such goods and material nsnet or as it may direct.

31.6 If either P
fails to remedy su
[hereinafter th

in 30 [thirty] Business Days of written notice thereof, the other Party
Party], shall be entitled, in addition to any other rights and remedies

that it ma ms of the Agreement, to terminate the Agreement forthwith without any
liabili prejudice to any claims which the Aggrieved Party may have for damages against
th
q the Service Provider effect or attempt to effect a compromise or composition with its
\\c ors; or
b) either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission which would be
an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended from time to time];
then the other Party shall be entitled, but not obliged, to terminate the Agreement on written notice,
in which event such termination shall be without any liability and without prejudice to any claims
which either Party may have for damages against the other.
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32

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the Agreement

to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay its consent to

such assignment or novation and that it shall only be entitled to recover from Transnet any reasonable legal

costs incurred by it as a direct result of such assignment or novation.

33

34

35

36

FORCE MAJEURE

33.1 Neither Party shall have any claim against the other Party arising from any failure or
delay in the performance of any obligation of either Party under the Agreement caused by an act of
force majeure such as acts of God, fire, flood, war, strike, lockout, indu ‘al dispute, government
action, laws or regulations, riots, terrorism or civil disturbance, defaults, §lefays or discontinuance on
the part of independent contractors, suppliers, or other circum or factors beyond the
reasonable control of either Party, and to the extent that th ch of obligations of either

Party hereunder is delayed by virtue of the aforegoi d stipulated for any such

performance shall be reasonably extended.
33.2 Each Party will take all reasonable steps % er lawful means that are available, to

resume full performance as soon as practicablefjand will seek agreement to modification of the

relevant provisions of the Agreement in or ac modate the new circumstances caused by the

act of force majeure. If a Party fails toagge such modifications proposed by the other Party within
90 [ninety] days of the act of forc @ first occurring, either Party may thereafter terminate the

Agreement with immediate noti

EQUALITY AND DLV

34.1 The
either Party t
due to theig'g

reenfent or any applicant for employment with either Party to the Agreement

e, disability, age, religious belief, sexual orientation or part-time status. This

provisj pMies, #Ut is not limited to employment, upgrading, work environment, demotion, transfer,

req@Uitggent, T€cruitment advertising, termination of employment, rates of pay or other forms of
p on and selection for training.

W Both Parties to the Agreement undertake that they will not, and shall procure that its
employees, agents and Subcontractors will not breach any applicable discrimination legislation and

any amendments and re-enactments thereof.

NON-WAIVER

35.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the
Agreement, shall not, in any manner, be construed to be a waiver of any of that Party's rights in that

regard and in terms of the Agreement.

35.2 Such failure or neglect shall not, in any manner, affect the continued, unaltered validity
of the Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required to

be modified, the validity, legality and enforceability of the remaining provisions shall not be affected thereby.
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37

38

a)

(ii

b)

()

(if)

DISPUTE RESOLUTION

37.1 Should any dispute of whatsoever nature arise between the Parties concerning the
Agreement, the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of

such dispute arising.

37.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer
the dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in

Johanne

37.3 sburg.

37.4 Such dispute shall be finally resolved in accordance with the rules of AFSA by an
arbitrator or arbitrators appointed by AFSA.

37.5 This clause constitutes an irrevocable consent by the Parties o\any proceedings in terms
hereof, and neither of the Parties shall be entitled to withdraw from ovisions of this clause or

claim at any such proceedings that it is not bound by this claus

37.6 This clause 37 is severable from the rest of nt and shall remain in effect
even if the Agreement is terminated for any reason.

37.7 This clause 37 shall not preclude eigher m seeking urgent relief in a court of

appropriate jurisdiction, where grounds for urggnci exist.

ADDRESSES FOR NOTICES

38.1 The Parties to the
detailed hereafter, as their regbective #resses for giving or sending any notice provided for or
rovided that either Party shall be entitled to substitute such

required in terms of the Rgree
other address or facsi ber, as may be, by written notice to the other:
Tran%

For legal notices:[®]

%

elect the physical addresses and facsimile numbers, as

2 Attention: Legal Counsel

For commercial matters: [®]
3 Fax No. [@]

4 Attention: [e]
The Service Provider

For legal notices:[®]

5 Fax No. [e@]

6 Attention: [e@]

For commercial matters: [®]
7 Fax No. [®]

8 Attention: [e]
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a)
b)
)

38.2 Any notice shall be addressed to a Party at its physical address or delivered by hand, or
sent by facsimile.

38.3 Any notice shall be deemed to have been given:
if hand delivered, on the day of delivery; or
if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation

printout, provided that such notice shall be confirmed by prepaid registered post on the date of dispatch of

such fax, or, should no postal facilities be available on that date, on the next Business Day.

39

40

WHOLE AND ONLY AGREEMENT

39.1 The Parties hereby confirm that the Agreement consti ‘\s the whole and only

agreement between them with regard to the subject matter of the A

39.2 The Parties hereby confirm that the Agreement repla®g all othef agreements which exist
to the subject matter dealt

or may have existed in any form whatever between them
with in the Agreement, including any annexures, appe edules or Work Order(s) appended
hereto.

AMENDMENT AND CHANGE CONTRO

&

40.1 Any requirement for an amée nt or change to the Agreement or to a Work Order

shall only be valid if it is in writin y both Parties and added to the Agreement as an

addendum hereto.
40.2 In the event the PaNjes not agree upon changes, the Parties shall in good faith seek

to agree any proposggl cNgnges using the dispute resolution procedures in clause 37/Dispute
Resolution).

The Agreement is gxclU8gely governed by and construed in accordance with the laws of the Republic of

42

ject to the jurisdiction of the courts of the Republic of South Africa.
Change of Law

greement, unless the context otherwise requires, references to a statutory provision include
references to that statutory provision as from time to time amended, extended or re-enacted and any
regulations made under it, provided that in the event that the amendment, extension or re-enactment
of any statutory provision or introduction of any new statutory provision has a material impact on the
obligations of either Party, the Parties will negotiate in good faith to agree such amendments to the
Agreement as may be appropriate in the circumstances. If, within a reasonable period of time, the
Service Provider and Transnet cannot reach agreement on the nature of the changes required or on
modification of Fees, Deliverables, warranties, or other terms and conditions, either Party may seek to

have the matter determined in accordance with clause 37/Dispute Resolution] above.

COUNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by signing any such counterpart.
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0000000

ANNEXURE A: B-BBEE IMPROVEMENT PLAN

Transnet encourages its Suppliers/Service Providers to constantly strive to improve their B-BBEE rating. Whereas
Respondents will be allocated points in terms of a preference point system based on its B-BBEE scorecard, in
addition to such scoring, Transnet also requests that Respondents submit a B-BBEE improvement plan. Respondents
are therefore requested to indicate the extent to which their ownership, management control, employment equity,

preferential procurement and enterprise development will be maintained or improved over the contract period.

Respondents are requested to submit their B-BBEE Improvement Plan as an addifional document with their

Proposals.

Respondents are to insert their current status (%) and future targets (% fo MEE Improvement Plan [i.e.

not the % change but the end-state quantum expressed as a percentag

)

e lable below. This will indicate how

you intend to sustain or improve your B-BBEE rating over the cd eriod, which will represent a binding

commitment to the successful Respondent.

Current Future
Ownership Indicator Regui esponses Status Target
(%) (%)

1.  The percentage of the P, mitment based on
business owned by Black? 0 which ownership in
persons. th s of Black persons as a
percentage of total ownership of
he organisation would be

ustained or increased over the

contract period.
2. The percentage of Provide a commitment based on
business owned by Bgack the extent to which ownership in
women. the hands of Black women as a

percentage of total ownership of
the organisation would be
sustained or increased over the

contract period.
. centage of the Provide a commitment based on
QbUsin®gs owned by Black the extent to which ownership in
youth? the hands of Black youth as a

percentage of total ownership of
the organisation would be
sustained or increased over the

contract period.

4.  The percentage of the Provide a commitment based on
business owned by Black the extent to which ownership in
persons living with the hands of Black disabled
disabilities persons as a percentage of total

ownership of the organisation
would be sustained or increased

2“Black” means South African Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003
*“Black youth” means Black persons from the age of 16 to 35
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over the contract period.

5. The percentage of the
business owned by
Employment Schemes or Co-
Operatives

Provide a commitment based on
the extent to which ownership in
the hands of Employment
Schemes or Co-Operatives as a
percentage of total ownership of
the organisation would be
sustained or increased over the
contract period.

Management Control
Indicator

Required Responses

Current
Status (%)

Future
Targets
(%)

6. The percentage of Black
Board members in relation
to the total number of
Board members

Provide a commitment based on
the extent to which the number of
Black Board members, as a
percentage of the total Board,
would be sustained or increased
over the contract period.

7.  The percentage of Black
female Board members in
relation to the total number
of Board members

Provide a commitment base
the extent to which the nuigke

Black female Board mem(fers, a
Boar

\!

8. The percentage of Black
senior managers involved in
day to day management of
the organisation, in relation
to the total senior
management cadre

The percentagef Bl&k

percentage of the tota
tage®of Blacks

appointed or
retaine Noard and would
; involved in the
for management of
,  with  individual
respOMDility for overall andyor
inancial management of the
siness and actively involved in
the development and
implementation of overall
strategy, over the contract period.

Provide the percentage of Blacks
that would be retained or
appointed by the organisation in
the middle management cadre
and would be operationally
involved in the day to day
management of the business, with
individual  responsibility for a
particular area within the business
and actively involved in the day to
day  management  of the
organisation, over the contract
period.

10. The percentage of Black
junior managers involved in
day to day management of
the organisation, in relation
to the total junior
management cadre.

Provide the percentage of Blacks
that would be retained or
appointed by the organisation in
the junior management cadre and
would be operationally involved in
the day to day running of the
business, with individual
responsibility for a particular area
within the business and actively
involved in a supervisory role with
regards to the day to day
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management of the organisation,
over the contract period.

Employment Equity Required Responses Current TF:rt;ertes
Indicator Status (%) (%)
11. The percentage of Black Provide a commitment based on
employees as a percentage the extent to which the number of
of the total number of Black employees would be
employees in the sustained or increased as a
organisation. percentage of the organisation’s
total workforce, over the contract
period.
12. The percentage of Black Provide a commitment based on
women employees as a the increase in the number of \\
percentage of the total Black women employees as a
workforce. percentage of the organisation’s
total workforce, or sustained over
the contract period.
13. The percentage of Black Provide a commitment base
youth employed in relation the extent to whic
to the total number of percentage  of  Black s
employees in the employed, in relation to )
organisation. of all employe n e
organisation, w. e sustained
or increased. r contract
period. ’
14. The percentage of Black Provide ent based on
disabled employees in the g€ which  the
relation to the total number palcenta f Black disabled
of employees in the e ) in relation to the total
organisation. of employees in  the
rganisation, would be sustained
increased over the contract
period.
Preferential Proc n Required Responses Current _II_::ture
. rgets
Indicator Status (%) (%)

15.

B-BBEE pr
from all

Provide a commitment based on
the extent to which B-BBEE spend
would be sustained or increased
over the contract period.

B-BBEE procurement spend
from QSEs based on the
applicable B-BBEE
procurement recognition
levels as a percentage of
total measured procurement
spend

Provide a commitment based on
the extent to which B-BBEE spend
from QSEs would be sustained or
increased over the contract period

17.

B-BBEE procurement spend
from EMEs based on the
applicable B-BBEE

Provide a commitment based on
the extent to which B-BBEE spend
from EMEs would be sustained or
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procurement recognition
levels as a percentage of
total measured procurement

increased over the contract period

spend
Preferential Procurement Required Response Current 'II':;rtuertes
Indicator [continued] Status (%) (Oz)
18. B-BBEE procurement spend Provide a commitment based on
from any of the following the extent to which spend from
suppliers as a percentage of suppliers who are more than 50%
total measured procurement Black-owned or 30% Black
spend: women-owned would be
o Suppliers who are more maintained or increased over the
than 50% Black-owned contract period. \
e Suppliers who are more
than 30% Black women-
owned
rren
Enterprise Development Required Response Vt sl
. Target
Indicator Status (%)
(%) i

19. The organisation’s annual
spend on Enterprise
Development as a
percentage of Net Profit
after Tax [NPAT]

Enterprise D&elopment
Initiatives g4 ercentage of its
Net Pr Tax, over the
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ANNEXURE B: TENDER SHE QUESTIONNARES

Tenderer OH & S Management System Questionnaire

This questionnaire forms part of TFR tender evaluation process and is to be
completed by all Tenderer's and submitted with their tender offer. The objective of the
questionnaire is to provide an overview of the status of the Tenderers OH&S
management system. Tenderers will be required to verify thei‘(esponses noted in
their questionnaire by providing evidence of their ability arfil *capacity in relevant
matters. TFR will verify accuracy of this information du&e physical visit as
part of the tender evaluation.

The

information provided in this questionngire is an accurate summary of the

company's occupational health and safe ggement system.

Company Name:

Signed: :
Position: ate:

Tender Description:

Tender Number:

and Management

- If yes provide details

n company health and safety policy?
a copy of the policy

tiHe company have an OH&S Management system
SA, OHSAS, IRCA System etc

- s

procedures manual or plan?
- If yes provide a copy of the content page(s)

there a company OH&S Management System,

- Are health and safety responsibilities clearly identified for
all levels of Management and employees?
- If yes provide details

2. Safe Work Practices and Procedures

- Are safe operating procedures or specific safety
instructions relevant to its operations available?
- If yes provide a summary listing of procedures or instructions

- Is there a register of injury document?
If yes provide a copy
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- Are Risk Assessments conducted and appropriate
techniques used?
- If yes provide details

Describe briefly how health and safety trainingeg.

conducted in your company:

O

- Is a record maintained of all t
programs undertaken for employg
- If yes provide examples of safe

ng and induction
ur company?
records

undertaken?
-If yes provide detai

-Is there a pNcC by which employees can report

- Are employees involved in decision making over OH&S
matters?
- If yes provide details

- Are there employee elected health and safety
representatives?
- Comments

- Is there a system for recording and analysing health and
safety performance statistics including injuries and
incidents?

- If yes provide details

- Are employees regularly provided with information on
company health and safety performance?
- If yes provide details
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Is company registered with workmen’s compensation and

up to date?

- If yes provide proof of letter of good standing

- Has the company ever been convicted of an occupational
health and safety offence?

- If yes provide details

Safety Performance Report

<
Monthly DIFR for previous months sV

Previous

Year

No
Disabling

Injuries

of

January

mber

ployees

DIFR

month

per

Feb

ruary

March

Apri

May

June

July

November

Dec

ember

DIFR = Number of Disabling injuries x 200000 divided by number of man-hours worked for

the period

Signed

(Tenderer)
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