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Transnet Freight Rail
A division of
TRANSNET LIMITED
(Registration No. 1990/000900/06)

g

REQUEST FOR PROPOSAL (“RFP” \/

RFP NUMBER ERACBB402 :

&

PROVISION, MAINTENANCE AND OPERATION OF Z CRAWLER MOUNTED HYDRAULIC
EXCAVATOR, ONE CRAWLER TRACTOR V¥ BLADE AND RIPPER, ONE SELF PROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ON ATERLORRY AND ONE TLB FOR THE
PERIOR OE’ONE YEAR

] @ ; 23 October 2012
QSW

G DATE : 13 November 2012
Q@ SING TIME : 10n00
OPTION DATE : 13 February 2012

W

Please note that late responses and those delivered or posted
to the incorrect address will be disqualified.

Respondent's Signature 1 Date and Company Stamp
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RFP NUMBER ERACBB402

PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNTED
EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONE S

PERIOD OF ONE YEAR

‘hAULIC

ROPELLED

VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AND QNE TLB%§OR THE

SCHEDULE OF DOCUMENTS O
Section 4

Notice to Bidders

Background, Overview and Scope of Ren

Proposal Form
Resolution of Board of Directors (Respondent’s Representative)

Certificate of Acquaintanc FP Documents

Service Fees and Co
General Tender itions, (CSS5 — Services)
Standard Termin ditions of Contract (US7 - Services)

. Certificaté o dance of RFP Briefing
10. Minin (o] unal Health Requirements (E4B)
1. Sa Arrahgements and Procedural Compliance (E4E)

12, g
\\ oltage Equipment. (E7)

L T A I

13. Schedule of Plant and Equipment

14, Non-Disclosure Agreement (“NDA”)
15. Labour payment schedule

16. Schedule of the Tenderers Experience
17. Supplier Declaration Form Version 7.4

18. Code of Conduct

ification For Works On, Over, Under Or Adjacent To Railway Lines And Near High

Respondent's Signature 2 Date and Company Stamp
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v,

19. PCIl- AON Procedure Manual 2007 Insurance

O
O
N

\
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SECTION 1
RFP NUMBER ERACBB402
N

PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNTED HYDRAULIC
EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, O ROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY LB FOR THE
PERIOD OF ONE YEAR

S

NS

NOTICE TC

1.  Proposals are requested from interested perso panies, close corporations or enterprises (hereinafter

y the above-mentioned requirement to Transnet.

referred to as the "Respondent(s)”) t

On or after 23 October 201 e ocuments may be inspected at, and are obtainable from the office of
Transnet Freight Rail \ entre, Inyanda House 1, Ground Floor, 21 Wellington road, Parktown,
ht

Johannesburg. A non-r posal fee of R250.00 (VAT inclusive) is applicable Proposal. Payment is to
be made to Transnet Fr il, Standard Bank, Account Number 203158598, Branch Code 004805, Ref No.
ERACBB402. icial Bank receipt(s) franked with the official Bank stamp to be provided with on the
collection of n ent. The amount is not refundable.

doc

NO 19{ This amount is not refundable. RFP Document will only be available until 15h00 on the

\\ 29 October 2012

2, A compulsory information briefing session will be conducted on the 30 October 2012, at 10h00. Meeting
Place will be in the Transnet Freight Rail, 227 Mark Street, Boardroom, Vryheid, 3100.

Respondents without a valid RFP document in their possession will not be allowed to attend the briefing
session.
The briefing session will start punctually at 10h00 and Respondents arriving late will not be

accommodated.

Respondent's Signature 4 Date and Company Stamp
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For specific queries before the closing of the RFP, the following Transnet employee(s) may b‘e;ﬂcontacted by

email only:
Name : Barbara Bhengu
Division : Transnet Freight Rail
Email : Barbara.Bhengu@transnet.net V

the date shown below, and must be enclosed in a sealed envelope which'n ve inscribed on the outside:

1. Proposals in Duplicate must reach The chairperson, Transnet Acquisiti before the closing hour on

RFP No : ERACBB402
Description : Provision, Maintenance
Closing date and time : 13 November 2012, 2
Closing address (refer options paragraph 4 below

eration of Various Plants

4, DELIVERY INSTRUCTIONS FOR THIS R

41 If posted, the envelope must be addiessed to The Chairperson, Transnet Freight Rail Acquisition
Council, P.O. Box 4244, Johannes
to reach the Secretary before t
the Respondent’s franki
posted in time.

rg 20 nd must be dispatched in time for sorting by the Post Office
ing time of the RFP. in the event of the late receipt of a Proposal,
pression will not be accepted as proof that the response was

4.2

ParktowiyJolfannesburg, and should be addressed as follows:

THE SECRETARY

. TRANSNET FREIGHT RAIL ACQUISITION COUNCIL
LA GROUND FLOOR

RFP BOX

INYANDA HOUSE 1

21 WELLINGTON ROAD

PARKTOWN

JOHANNESBURG

2001

The measurements of the "tender slot' are 500mm wide x 100mm high, and Respondents must please
ensure that response documents or files are not larger than the above dimensions. Responses which are

Respondent’s Signature 5 Date and Company Stamp
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1.

12,

TRANSNET

A /

too bulky (i.e. more than 100mm thick) must be split into two or more files, and placed in separate
envelopes.

It should also be noted that the above tender box is located at the main entrance and is
accessible to the public 24 hours per day, 7 days a week.

4.3 If dispatched by courier, the envelope must be addressed as follows and delivered to theOfﬁce of The
Chairman, Transnet Freight Rail and a signature obtained from that Office.

THE SECRETARY
TRANSNET FREIGHT RAIL ACQUISITION COUNCIL V

INYANDA HOUSE 1

21 WELLINGTON ROAD
PARKTOWN
JOHANNESBURG

2001

If responses are not posted or delivered as stipulate ingsuch responses will not be considered and will be
treated as "UNRESPONSIVE."

Please note that this RFP closes punctually at 10:00 on T@ovember 2012,

NO EMAIL OR FACSIMILE RESPONSES WILL BE IDERED.

The responses to this RFP will be opened as n as practicable after the expiry of the time advertised for
receiving them.

responses, disclose to any other company any confidential details
ion received, i.e. service fees, deliverables, etc. The names and location of
divulged to other Respondents upon request.

Transnet shall not, at the
pertaining to the Propos
the Respondents will, howe

Envelopes m not in documents relating to any RFP other than that shown on the envelope. All
envelopes mu ect.the return address of the Respondent on the reverse side.

No sli attached to the response documents. Any additional conditions must be embodied in an
a ing letter. Subject only to clause 22 (Alterations made by the Respondent to Tendered Prices) of the

| Tender Conditions, alterations, additions or deletions must not be made by the Respondent to the
kactu FP documents.

BROAD-BASED BLACK ECONOMIC EMPOWERMENT (“BBBEE”)

TRANSNET fully endorses and supports the South African Government's Broad-Based Black Economic
Empowerment Programme and it is strongly of the opinion that all business enterprises have an equal
obligation to redress the imbalances of the past. TRANSNET would therefore prefer to do business with
business enterprises who share these same values and who are prepared to contribute to meaningful
BBBEE initiatives (including and not limited to enterprise development, subcontracting and Joint Ventures)
as part of their tender response.

Respondent's Signature T 6 Date and Company Stamp
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Transnet would accordingly allow a "preference” in accordance with the 10% preference system, as per the
Preferential Procurement Policy Framework Act 5 of 2000 (as amended) to companies who provide a
BBBEE accreditation Certificate. All procurement and disposal transactions in excess of R30000 will be
evaluated accordingly. All transactions below R30000 will as far as possible be earmarked for EME's.

TRANSNET consequently urges Respondents (Large enterprises and QSE's — see below) to have
themselves duly accredited by any one of the Accreditation Agencies approved by SANAS (South African
National Accreditation System, under the auspices of the DTI).

In terms of Government Gazette No. 32094, Notice No. 354 dated 23 March 2009, as from{i1 August 2009,
only BBBEE accreditation Certificates issued by SANAS approved verification agencies valid.

ilMithin their one (1) year
itdtion was done in

2009, by a Verification

However accreditation certificates issued before 23 March 2009 and which are
validity period will still be acceptable, until their expiry date provided that
accordance with the latest codes (i.e. those promulgated on 9 Februar

12.1 Enterprises will be rated by such Accreditation Agencies based on the following:

(a)

»  Enterprises to provide BBBEE certifi

(b) Qualifying Small Enterprises — QSE({i.e. a al turnover >R5 million but <R35 million):

»  Rating based on any 4 (féur) o ements of the BBBEE scorecard

»  Enterprises to provide E certificate and detailed scorecard (to be renewed annually)

(c) Exempted Micro Ent
or verified):

>  Automati

EME (i.e. annual turnover <R5m are exempted from being rated

Level 4 rating, irrespective of race ownership, i.e. 100% BBBEE

ownership >50% or Black Women ownership >30% automatically qualify as Level 3
rating, i.e. 110% BBBEE recognition

's should provide documentary proof of annual turnover (i.e. audited financials) plus
proof of Black ownership if Black ownership >50% or Black Women ownership >30% (to be
Q‘ renewed annually) from their Auditors / Accounting Officers

12.2 In addition to the above, Respondents who wish to enter into a Joint Venture (JV) or subcontract portions of
the contract to BBBEE companies must state in their Tenders / Proposals the percentage of the total
contract value which would be allocated to such BBBEE companies, should they be successful in being
awarded any business. A rating certificate in respect of such BBBEE JV-partners and/or sub-contractors, as
well as a breakdown of the distribution of the aforementioned percentage allocation must also be furnished
with the tender response to enable Transnet to evaluate / adjudicate on all tenders received on a fair basis.

Respondent’'s Signature 7 Date and Company Stamp
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s

12.3 Each Respondent is required to furnish proof of its BBBEE status (Certificate and Detailed
Scorecard) as stipulated above to TRANSNET.

Turnover: Indicate your company's most recent annual turnover:

Reveee oo, §
o If annual turnover <R5m, please attach auditors / accounting officers letter conflrmlng annualturnover and
percentage black ownershlp as well as Black Women ownership
o If annual turnover >R5m please attach BBBEE certificate and detailed score a accredlted rating

agency.

12.4 The DTI has created an online B-BBEE Registry (http://www.dti.gov.z order to provide a central and

standardized source of the B-BBEE status of all entities, o facilitate the flow of this information
amongst entities by providing a Unique Profile Number ) pér, each listing. Existing and prospective
suppliers are therefore urged to list their B-BBEE status DTI Registry. Hence, entities verified by DTI,

will receive the following benefits:

- Their BBBEE status will be verified and confi DTI, before listing on the Registry

- Listing on the Registry will provide supplier§the o o market themselves on the DTI B-BBEE
Opportunities Network. This is a search engifie thatjis designed to help businesses find B-BBEE compliant
entities who match specific requirements in te f the nature of services/goods provided, region, B-BBEE
status or other search criteria.

Transnet supports this DTI jpitiati will use the DTI Registry to verify prospective and existing

suppliers’ BBBEE crede

K
12.5 The respondent rovide “Transnet with its DTl B-BBEE UNIQUE PROFILE NUMBER with all tender
submissions.

DTl BBBEE UNIQUE PROFILE NUMBER:

12.6 Failure to submit your BBBEE information in terms of 14.3 and/or 14.5 (above) will result in a score of zero
being allocated for BBBEE evaluation.

13 COMMUNICATION

Respondents are warned that a response will be liable to disqualification should any attempt be made by a
Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet in respect of this RFP
between the closing date and the date of the award of the business.

Respondent’s Signature 8 Date and Company Stamp
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A respondent may, however, BEFORE THE CLOSING DATE AND TIME, direct any enquiries relating to the
RFP to the Transnet employee as indicated in clause 2 above, and may also at any time after the closing
date of the RFP, communicate with the Chairperson of the Transnet Freight Rail Acquisition Council, at
telephone number 011 308 3868 or fax no. 011 308 3867 on any matter relating to its RFP response.

14 RFP SCHEDULE
Respondents will be contacted as soon as practicable with a status update. At this tiqg short-listed
Respondents may be asked to meet with Transnet representatives at a location to be agre

15 INSTRUCTIONS FOR COMPLETING THE RFP

(i) Sign one set of documents (sign and date the bottom of each page). This s We as the legal
and binding copy. A duplicate set of documents is required. This seco a copy of the

original signed Proposal.
(i)  Both sets of documents to be submitted to the address specified
(iii) osals

The following returnable documents must accompany all Pr
- Respondent’s latest audited financial statements;
- Respondent’s valid Tax Clearance Certificate.

16 COMPLIANCE

The successful Respondent (hereinafter r

d s the “Supplier’) shall be in full and complete
compliance with any and all applicable Statefand Leca

aws and Regulations.
17 ADDITIONAL NOTES:

e All returnable documents a igateel)in the Proposal Form (Section 3) must be returned with the
response

¢ Respondents are to that Préposals in which firm prices are quoted for the duration of any resulting
contract may receive pre e over prices which are subject to adjustment

e Changes by Re dent to its submission will not be considered after the closing date

e The pe persons signing the Proposal must be legally authorised by the Respondent to do so
ion¥)’ A list of those person(s) authorised to negotiate on your behalf (if not the authorised
pst also be submitted along with the Proposal together with their contact details.

ust be quoted in South African Rands

ces
(I
e Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any
number of short-listed Respondents and may wish to visit the Respondent’s place of work during this
process.

NB: Unless otherwise expressly stated, all Proposals furnished pursuant to this Request shall be
deemed to be offers. Any exceptions to this statement must be clearly and specifically indicated.
Transnet reserves the right to reject any or all offers.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED REQUIREMENTS

Respondent's Signature 9 Date and Company Stamp
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MAY RESULT IN A QOUTATION BEING REJECTED

18 DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its
issuance of this RFP and/or its receipt of a Proposal in response to it. In particular, please note that

Transnet reserves the right to: )

e modify the RFP’s Services and request Respondents to re-bid on any changes 4

e reject any Proposal which does not conform to instructions and specifications whic etailed herein
o disqualify Proposals submitted after the stated submission deadline V

e not necessarily accept the lowest priced Proposal

e reject all Proposals, if it so decides
e award a contract in connection with this Proposal at any time after { 's closing date

e award only a portion of the proposed Services which are ed in the scope of this RFP
e split the award of the contract between more than o plier

e make no award of a contract

pondent for any preparatory costs or other work
ot the Respondent is awarded a contract.

Kindly note that Transnet will not reimburs
performed in connection with this Proposal, wheth
19 LEGAL REVIEW

Any Proposal submitted by a R is subject to review and negotiation of the proposed contract by
Transnet's Legal Counsel.

\

Respondent's Signature 10 Date and Company Stamp
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Respondents to complete this section:

NAME OF RESPONDENT v iiiiesmsaniaiinrelsws smsntim o560 5asss Syt sas s5a/oies 636 00+ 8 600208 440 48 0100 100 08a08 8 S0 rsias s s srs
PHYSICAL ADDRESS ... ..vuuseesssusssospnnessmssssssnsiossasbbraysss s sos sowns L5858 e v il £aid ey st byl sauiinid e saciaiosanstaiinn

Respondent’s contact person: Name....... csrssimse sisess bme i T i N
Designation i cosssspansusmsnmsssnonsconagznn
Telephone.......cccooiviiiiiiiineniinn.
CellPhone......coocovvevvvvene B0
Facsimile.........ccooviviiinnt
Email........cooovinnnn
Website..........

Transnet ur its clients, suppliers and the general public
ort any fraud or corruption
() part of Transnet’s employees to

\ TIP-OFFS ANONYMOUS : 0800 003 056

Respondent's Signature 1" Date and Company Stamp
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1.

.
@
&

SECTION 2

RFP NUMBER ERACBB402
\‘\

PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNT DRAULIC
EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONESELF PROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AN TLB FOR THE

PERIOD OF ONE YEAR

BACKGROUND, OVERVIEW AND SCO REQUIREMENTS

BACKGROUND

Provision of invader plants control along t@in etween Vryheid East and Ulundi for a period of two
years.

EXECUTIVE OVERVIEW

Most Transnet Operatin

currently procure their services requirements though a number of
ive, is to source all activity through a Preferred Supplier(s) capable of
ivisions in locations around the country.

service providers. Ou
servicing all Transne rati
Transnet is se rtner(s) to provide solutions for its services nationally. It also seeks to improve its

vision of these Services to its end user community throughout its locations.

The sele i€e provider(s) will share in the mission and business objectives of Transnet. These
' be met by meeting contract requirements and new challenges in an environment of
net

, joint participation, flexibility, innovation and open communications. In this spirit of partnership,
and its Supplier(s) will study the current ways they do business to enhance current practices

| support processes and systems. Such a partnership will allow Transnet to reach higher levels of
quality, service and profitability.

Specifically, Transnet seeks to benefit from this partnership in the following ways:

. Transnet must receive reduced cost of acquisition and improved service benefits resulting from
the Supplier's economies of scale and streamlined service processes.

) Transnet must achieve appropriate availability that meets user needs while reducing costs for
both Transnet and the chosen Supplier(s).

12
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. Transnet must receive proactive improvements from the Supplier with respect to provision of
Services and related processes.

. Transnet's overall competitive advantage must be strengthened by the chosen Supplier's leading
edge technology and service delivery systems.

. Transnet end users must be able to rely on the chosen Supplier’s personnel for service enquiries,
recommendations and substitutions. 4

. Transnet must reduce costs by streamlining its acquisition of Services, including managed

service processes on a Group basis.

2. SCOPE OF CONTRACT V

The contract covers the provision, maintenance and operation by ractor of plant for use on
WORKS under the control of TRANSNET for the contract period it the area of operations
specified, subject to the terms set out in the succeeding clausesgand ¢ ations, special conditions and
schedules (a copy of which, duly signed by the parties, is annexgd hereto).

3. DEFINITIONS AND INTERPRETATION

Chief Engineer means the employee appointed @ gineer or any person lawfully acting in that
capacity.

Chief Engineer's Deputy means the emp@zpointed as Infrastructure Manager (Heavy Haul Lines)
appointed by the Executive Manager'o functi s his deputy.

Manager (Perway) means th ointed as Manager (Perway) on the Coalline who take charge of

the contract.

Manager's (Perway)
carrying out of the contra
PLANT medns ahy item listed in the schedule(s) of plant, which constitutes an Annexure to this contract
used o e foptthe carrying out of the WORKS.

ns any person appointed by him to deputise for him in supervising the

ans the land and other place on, under, over, in or through which the WORKS are to be executed
riedbout and any other land or place made available by Transnet in connection with the WORKS.

(I
TOOL means any instrument, powered or otherwise, which is accepted as a hand tool by the industry
concerned and which is normally used in a manual operation.

WORKS means the works to be executed by means of the construction plant provided by the Contractor.

Words implying the singular also include the plural and vice versa where the context requires.

13
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4.2

4.3

6.1

6.2

6.3

BASIS OF PROVISION, MEASUREMENT AND PAYMENT

The plant will be provided by the Contractor on an "as and when required" basis and shall be supplied by
the Contractor at the appointed place of work within 14 days of notification to supply. Transnet is under

no obligation to provide continuity of work for any or all of the plant. ‘)ﬂ

When the unit of measurement is the hour, payment will be pro rata to the neargstiminute. hen the unit
of measurement is the kilometre, payment will be pro rata to the nearest hundre s

No payment will be made for the period of the Annual Holiday, unles rformed during that time.

PLACE OF WORK

The Engineer will define for each item of plant the plac ork within the area of operations.
Transnet reserves the right to alter the place of it its own requirements.

SITE AND SUFFICIENCY OF TENDER Q

The Contractor shall be held to h isfied himself before tendering as to the correctness and

sufficiency of his tende\i the rates stated in the schedules of prices. These rates shall be held to
cover all his obligations under the contract. No claim by the Contractor will be considered on account of
the material etheds of construction and/or site conditions being different from those assumed by him

ing for the contract.

The Contractor shall not trade on Transnet property without the prior approval of Transnet.

Where entry on Transnet property is restricted, permission to enter will be given only for the purpose of

carrying out the WORKS and will be subject to the terms and conditions laid down by Transnet.

14
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7

7. WORKMEN AND EMPLOYMENT OF LABOUR

7.1 All persons employed by the Contractor for carrying out the contract shall be competent, responsible and

of good character.
N

7.2 If, in the opinion of the Engineer, any person employed by the Contractor is inefficient, negligent,
disrespectful or objectionable, the Contractor shall forthwith remove such perso WORKS when so
directed in writing by the Engineer and such person shall not be re-emp n WORKS without the
written permission of the Engineer.

7.3 During the currency of the contract, the Contractor shall pro any employee of Transnet with a
View to offering him employment in any capacity

7.4 The Contractor shall, at his own cost, provio@erator and whatever labour is necessary for the

operation, servicing, maintenance a ir of the items of plant provided by him, except where otherwise

stipulated in the contractx nt
7.5 The Contractor in all cases provide one labourer with each low-bed trailer. This labourer shall assist

in the loadi ding of the vehicle, and shall accompany the vehicle when delivering material.

8. \Q IONS OF EMPLOYMENT

8.1 When called upon to do so by the Engineer, the Contractor shall produce proof that all wages due to his
employees have been paid.
8.2 Should the Contractor fail to pay the salary of wages to any person employed by him within 48 hours of the

said salary or wages becoming due, the Engineer, in his discretion and without prejudice to any other

15
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remedy available to Transnet, may pay such salary or wages to such person and recover the amount

thereof as provided for in clause 34 hereof.

9. COMPLIANCE WITH STATUTES \ﬂ
9.1 The Contractor shall comply with the provisions of -
() the Workmen's Compensation Act, 1941, as amended,
(i) The Occupational Health and Safety Act, Act No. 85 of
1993 and Regulations.

9.2 Compliance with all applicable legislation shall be entirely at the Conc t.

9.3 No insurance of the Works will be effected by Transnet.

9.4 TRANSNET FREIGHT RAIL will not be liable for any d @ es to his plant, workmen and tools.

10.  REGISTRATION OF PLANT Q
The Contractor shall be responsible for thegicensi registration of all plant and shall, on demand,

produce documentary proof that he has ¢ plle ith all such requirements.
1. HOURS OF DUTY

The Contractor's employe form to the hours of duty required by the Engineer. The normal
weekday hours of du howrs in a five-day week, from 07:00 to 16:30 with a half-hour break
between 12:00 and 123 e

overtime andn Sa ys, Sundays and statutory paid public holidays.

n so ordered by the Engineer, the Contractor's employees shall work

12. HOU F LOYEES AND CAMPING SITES
12.1 R {@ onttactor shall make his own arrangements for the housing of his employees.
12.2  No accommodation of any description will be provided by Transnet for the Contractor's use.

12.3  Fouling of the area inside or outside Transnet's boundaries must be prevented. The Contractor may be

called upon by the Engineer to dispose of any foul or waste matter by collecting and dispose of it.

16
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13.

14,

15.

15.1

16.2

R
-

DANGER OF CONTACT WITH ELECTRICAL CONDUCTORS

The Contractor shall, before commencing work, ascertain from the Engineer whether overhead or
underground electrical conductors are affected by the WORKS, and he shall ensure that any

precautionary measures required by the Engineer are strictly observed.
N

PLANT, EQUIPMENT, TEMPORARY BUILDINGS, MATERIAL AND TRANSPORT.

Transnet will not be responsible for any loss of or damage to any plant, tools, eq ent, temporary
buildings or material belonging to the Contractor, excepting loss or damage the We use of which
t.

is the negligence of Transnet or its employees acting in the scope of their emp
WORK AND SUPERVISION AND KEEPING OF RECORDS
The Engineer will provide overall supervision of the WORKS an maye Contractor and his

employees in terms of the provisions of the contract or i ar any measures which the Engineer may

require for the operations of Transnet, the safety “property and workmen of Transnet and for the

safety of other property and persons. The @ nd his employees shall carry out the directions of

the Engineer,

The Contractor shall not cefimupicate with the Chief Engineer or his deputy except through the Manager’s

(Perway) Deputy. \

16.3 TheC to supply and have available on the site at all times a printed triplicate carbon copy book

tachable numbered sheets. Each day shall be recorded which shall reflect the operational history
(I
of the item of plant for the hours it has been ordered to work on that particular day. Entries shall be made
for every day the item of plant is ordered to work, whether it actually worked or not, and must cover all

conditions and circumstances which may affect its working or productivity. Each page shall clearly

indicate the contract number and the item of plant to which it refers and shall be signed by both the

17
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Engineer or his deputy and the Contractor or his authorised representative. The original sheets will be
removed and retained by the Engineer and carbon copies retained by the Contractor. Normai blank sheets

is not acceptable.
N

15.4 The entries in the day book will be used for measurement and payment, and the Contr hall ensure

that all the records are complete in every respect. No payment will be made in r Vny returns,

&while the WORKS are in progress to

15.5 The Contractor's operator(s) shall be available on the site a
receive the directions of the Engineer.

which are not properly completed and signed.

16. SURVEY BEACONS AND PEGS

16.1 The Contractor shall on no account move or ag eacon, bench mark, reference mark, signal,

trigonometrically station or boundary fefices in the execution of the WORKS, without the written approval of

the Engineer. Should the tra e responsible for any such occurrence, he shall report the
circumstances to the N

17. PROTE F PERSONS AND PROPERTY
17 T actor shall take all the requisite measures and precautions during the course of the WORKS to -

A
(i) \\p ect the public and property of the public,

(i) protect the property and workmen of both Transnet and Contractor,
(iii) avoid damage to and prevent trespass on adjoining properties, and
(iv) ensure compliance with any instruction issued by the Engineer or by any person appointed by him, or any

instruction embodied in the contract documents, which affects the safety of any person or thing.

17.2 Transnet will provide, at its own cost, protection for the safe working of trains. Protection by Transnet
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w7

for any purpose whatsoever, does not absolve the Contractor from his responsibilities in terms of the

contract.

17.3  All operations necessary for the execution of the WORKS, including the provision of any ter;‘qorary works
and camping sites, shall be carried out so as not to cause veld fires, ground, water or pheric

pollution, soil erosion, or restriction of or interference with streams, furrows, drai Wter supplies.

18. USE OF EXISTING ROADS. O

18.1  The Contractor shall use every reasonable means to preve age to any of the roads or bridges
communicating with or on the direct route to the site_an Il select routes, use vehicles, and restrict

loads so that any extraordinary traffic as m he moving of plant or material to or from the site

shall be limited as far as is reasonablyjpossi

18.2 The Contractor shall not occupy Og,interfere in any way with the free use of any public or private road, right-
S gineer has obtained the approval of the road authority concerned.

of-way, path or street \

19. INTERF ITH TRANSNET ASSETS AND WORK ON RAILWAY LINES

19.1 The all not interfere in any manner whatsoever with a railway line, nor shall he carry out any
\‘QV or perform any act which affects the security, use or safety of a railway line or Transnet property
except with the authority of the Engineer and in the presence of a duly authorised representative of

Transnet.

19.2 The Contractor shall not carry out any work or operate any plant, or place any material whatsoever nearer
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than 3 m from the centre line of any railway line, except with the written permission of the Engineer and

subject to such conditions as he may impose.

19.3 Care must be taken not to interfere with or damage any services such as overhead wire routes, cables or

20.

21.

211

22,

\)

pipes. The Contractor will be held responsible for any damage to or interruption of such sefvices arising

from any negligent or wilfully wrongful act or omission on his part or the part of any@np yees, or

persons engaged by him on the WORKS. The cost of repairing, replacing or he services, as well

as all other costs arising from any damage to services, shall be borne b ill be recovered from the

Contractor.

Transnet will give the Contractor a minimum urs' notice of a temporary stoppage of use by Transnet
of any plant provided in terms of the contract. Contractor shall thereafter be entitled to remove such
plant, but shall return it to an appoi ace of work within 7 days of notification by Transnet that the
plant is again required.

TEMPORARY STOPPAGE AND RECOMMENC@? WORK

MATERIAL

CUSTODY AND DELIV
The Contractor's operator shall tip material from tip lorries in the manner directed by the Engineer.

s the use of the plant supplied in terms of clause 3 hereof while it is so supplied for its
ses only, and the Contractor shall perform no work or service for himself or for any other party
lant during the hours of duty defined, but shall perform only such work or services as directed

- bythe Engineer.

23.

23.1

FUELLING, SERVICING AND MAINTENANCE

The Contractor shall for all plant, except where otherwise stipulated in the contract documents, provide all
material, tools, equipment and temporary buildings and perform all servicing, fuelling, maintenance and

carrying out of repairs at his own expense and in his own time.
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23.2

24,

241

24.2

243

25,

251

252

When plant is paid for on a daily or hourly basis, the time spent on servicing, fuelling, maintenance and
repairing by the Contractor shall not be included in the hours standing or hours worked, and will not be

paid for. Plant shall not be withdrawn from work for servicing and refuelling during normal rl‘%lrs of duty

except when agreed to by the Engineer.

MECHANICAL CONDITION $V
Contractor is in

No plant will be permitted to commence work until it has been exami
possession of a certificate signed by the Engineer that the item is in 2 eptable condition.

All plant shall be in good mechanical condition initially and t where otherwise stipulated in the
contract documents, shall be maintained by the C Qm good mechanical and roadworthy condition

for the duration of the contract. ( :

the removal, temporarily or permanently, of any plant listed in
opifion, the plant is not in a satisfactory mechanical condition or is

red of it.

The Engineer may, in his discretio
the schedule(s) of plant wher i
incapable of performing t 0

SUBSTITUTION \

Only the plaptliste e schedule(s) of plant will be permitted to operate.

In exc alieir stances, the Engineer may, in his discretion, permit the Contractor to substitute,

temporarily or for the duration of the contract, another item of plant in place of that listed in the

\\ schedule(s) of plant and accepted. The substitute plant shall be subject to the same conditions of

contract as the original and shall in no way be inferior to the original. The substitute plant shall replace the

original plant and shall be paid for at the rates in the schedule of prices for the original.
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26. AVAILABILITY

26.1 Plant in workable condition, together with operators and, where specified, labourers, shall be supplied at

the place of work within 14 days of the time the Contractor has been notified of requirementsﬂ
4

26.2  After the plant has been accepted at the place of work, the Contractor shall ensure that it is available for

work for such period as may be required. EV

27. NON-AVAILABILITY Q
27.1 The Contractor shall advise the Engineer as soon as possible when any plant listed in the schedule(s) of

plant is not available for work at its appointed work pla

27.2  If the non-availability of the plant is due to ech)reakdown, the Contractor shall advise the

estimated time to effect repairs and to feturn the plant to work.

27.3  Non-availability due to \ repairs will also be regarded as breakdown.

28. PENALTIES AVAILABILITY
28.1 Except ified?herein, penalties in terms of the Conventional Penalties Act, 1962, shall be payable
by th actef for the loss of working time due to non-availability of the plant. Working time includes

gekday hours of duty and such periods of overtime and time on Saturdays, Sundays and
id public holidays as the Contractor has been ordered to work.

ent of penalties will not be enforced in the following cases:-
i) When the total normal working time lost in a calendar month does not exceed 9 hours, provided the non-
availability is due to mechanical breakdown. The nature of the breakdown shall be reported and an

estimate given of the time required to effect repairs, for certification by the Engineer.

i) When the total normal working time lost due to a delay in the approved substitution of plant listed in the
schedule(s) of plant does not exceed 9 hours in a calendar month.
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28.3

28.3

29.

30.

\ /

Sums in payment of penalties will be recovered for each working hour lost as follows, but in respect of
cases mentioned in sub-clause 27.2 hereof, only for hours lost in excess of 9 hours in any one month:

For tip-lorries, flat lorries, water lorries and light delivery vans - 60 per cent of the hourly rate for working
time (Item 1 of Part D).

For compressors, wheeled tractors, excavators, crawler tractors with blades and rippags, front-end
loaders, graders and vibrating rollers - 60 per cent of the hourly rate for working time. (Itenii of Part D).

Sums in payment of penalties will be recovered from any money due to the Contractor ansnet.

STANDING TIME \/

for work but is not working
due to a requirement, act or omission on the part of Transnet or oth working for Transnet the

Contractor will be paid standing time -

only for time falling within the hours of duty specified:

only when the plant is in full working order with an ope “where applicable, in attendance.

The time claimed as standing time must be certif @ e Engineer.

PAYMENT

No payment whatsoever will'be for any plant except for periods -

when working as dir t& hesEngineer, or
covered by ite Part D.
LOADI @LES

icles may be loaded by hand or by mechanical plant to suit Transnet's requirements. Transnet will

31.1  Vehigl e loaded to their full capacity except when otherwise instructed by the Engineer.
3120
acc

t no claim for any damage, loss or expense caused to the Contractor and arising from the method of
loading or the nature of the material loaded, or on account of the condition of the roads or terrain over
which the vehicle is required to operate, except when such damage, loss or expense is due to negligence
on the part of Transnet or its employees acting in the scope of their employment.
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32.

33.

33.1

33.2

35.

36.

36.1

e
a

HAUL ROUTE
The haul route will be designated by the Engineer. Measurement of distance for payment purposes will
be over such haul route even if the Contractor chooses, for reasons of his own, to transport material by a
different route.

OPERATION OF PLANT
\‘a

The Contractor's employees shall perform the work as directed by the Engineer and opelate the plant in
an efficient manner, to give as high an output of work as possible in the prevailing circ nces.

If, in the opinion of the Engineer, the output of any plant is unsatisfactory due ‘®jth&g to the inability of the
plant to meet the work requirements or to any defect in its operation, Tran the right to -

cancel the contract, O

move the plant to another place of work,

order the removal of the operator, or

order the removal, permanently or temporarily, 0 @ ular item of plant, or its replacement.
TERMINATION OF CONTRACT

th@ct by giving the Contractor 7 days' written notice.

ACTOR

Transnet reserves the right to termin

RECOVERY OF MONEY FR

Any and all money that come payable to Transnet by the Contractor in terms of this contract may
be recovered from th N ctofby deduction or recovery -
c

from money d ome due to the Contractor under this or any other contract with Transnet, or

rovided for in the contract or decided upon by Transnet.

othing herein contained shall affect the operation of set-off as between Transnet and the

INCREASE OR DECREASE IN COSTS

A contract price adjustment factor to be determined in accordance with the formula described in 35.2 will be
applied to allow for all increases or decreases in costs, from any cause whatsoever, which may occur after
the closing date of the submission of tenders and before the date of completion. The factor shall be
rounded off to six decimal places.
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36.2

36.3

36.4

36.5

36.6

36.7

The contract price adjustment factor shall be -

(1—)6)(0.3£+0.49ﬂ +0.212£-])
Lo Po

Do

N

where x = 0,15 and

Lo, Po and Do are respectively labour, machinery and diesel fuel indices ruling for the c dar month two
(2) months prior to closing date of the tender, y

Lt Ptand Dt are respectively labour, machinery and diesel fuel indices rulin ndar month two (2)
months prior to the date of measurement.

The indices to be used shall be those for the Consumer Price Index an Q

from the monthly Statistical News Release published by STATS South Africa.

ction Price Index as obtained

35.3.1 Lo and Lt shall be the labour indices for Kwa tal, (P0141.1 Table A).

356.3.2 Po and Pt shall be the price indices of Civil e ring plant (P0142.1 Table 12)

35.3.3 Do and Dt shall be the price indices of - Coast" (P0142.1 Table 12).

When the value of an index at the time of galculatiansis not known the latest available index shall be used
and any correction necessary shall be made byfaddition or subtraction in subsequent monthly payment
certificates.

The amounts to be added to @r s ed from the monthly payment certificates shall be calculated by
multiplying the amount cegified ayment for that month (but excluding amounts not subject to price

adjustment) by the conta\ adjustment factor for that month.

Adjustment to measuremeégtsof previous months' quantities will be included in calculation of the amount
certified for p will therefore be subject to the price adjustment factor of the current measurement
month.

r deductions from the amount payable, brought about by the application of the contract
t factor, shall be deemed to have made full allowance for all increases or decreases in cost
ause whatsoever, including all overhead costs as well as any increases and decreases therein,

Value added tax shall be excluded from individual payment item rates and price adjustment indices as it will
be added to the total of the month's measurement, after price adjustment have been made in terms hereof.
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37.

371

37.2

38.

38.1

38.2

39.

39.1

39.2

VALUE-ADDED TAX

Tendering:-

Value-added Tax shall be excluded from individual payment item rates and price adjustment indices as it
will be added to the month's total measurement, after price adjustment have been made in terms of
clause 35.

N
Payment:-
Value-added Tax shall be reflected on monthly contract payment certificates, an paid on the
presentation of a VAT-invoice by the Contractor. V
PAYMENT CERTIFICATES
On or about the last day of each month, the Engineer shall make a pro S surement of the work
done.
Thereafter the Engineer will issue a certificate authorising t of such sum of money as he may
consider represents the value of the work referred to i e 37% hereof.
BREACHES AND REMEDIES
Should the Contractor commit any breach ny kind mentioned in clause 38.2 hereof, the

Chief Engineer's deputy may exercise, subject to he provisions of clauses 39.1 to 39.7 hereof, for and on
behalf of Transnet, immediately, the rights ers set out in clause 38.3 hereof.

Breaches of defaults entitling gineer's deputy to act in terms of clause 38.3 hereof shall be
the following:

(i) Failure of th E\ taprto fulfil any term of condition of the contract.
0

(i) Failur ntractor to pay any employee his salary or wages within 7 days of the time of
sucl’salary or'wages becoming due.

(iii) ur the Contractor to comply with any statutory provision, agreement, determination or
ffecting conditions of employment.

Failure of the Contractor to satisfy any judgement or arbitrator's award entered against him within
72 hours after such judgement or award is so entered, or to satisfy any attachment order against
property within 24 hours of its issue.

(v) Any offer by the Contractor to compromise with his creditors.

(vi) Inefficiency or gross negligence in the carrying out of the contract.

(vii) Insolent or objectionable conduct, or the use of profane, insulting or offensive language by the

Contractor towards any member of Transnet’s staff.
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(viii) Conviction of the Contractor or, any of his employees in a court of law for any offence which
affects the interests of Transnet.

39.3 In the event of any breach or default mentioned in clause 38.2 hereof, the Chief Engineer’'s deputy may
declare the contract cancelled and invoke any other legal remedy available to Transnet.

39.4  All wages, salaries, costs and expenses paid, incurred or sustained by Transnet, for whic hﬁ Contractor

is liable in terms of the contract, shall be paid by the Contractor on demand or shall be vered as
provided for in clause 34 hereof.

39.5 In any action taken or instituted by Transnet under clauses 38.1 to 38.4 he
contract read alone or in conjunction with these clauses, a certificate issue
deemed to be proof of any amount due by the Contractor to Transne ansnet to the Contractor.

40. DISPUTES AND ARBITRATION

40.1 If any dispute or deference of any kind whatsoever ari weemthe Engineer or Chief Engineer’s
deputy and the Contractor in connection with the interp n and/or application of the contract or the
carrying out of the WORKS (whether during the p, the work or after its completion and whether
before or after the termination, abandonment or b the contract), the matter shall be referred in
writing by the Contractor to the Chief Enginger not han 3 months after receipt by the Contractor of
the decision of the Engineer or the Chief ERgineef deputy.

40.2 The Chief Engineer shall settle the e and shall advise his decision in writing both to the Engineer
and the Contractor. Such decisi r ct of every matter so referred shall forthwith be given effect to
by the Engineer and the Coptract he Contractor shall proceed with the work with all du diligence,
unless the contract has be inated by Transnet, whether or not notice of dissatisfaction is given by
him as hereinafter pro \x

40.3  Should the ctor be dissatisfied with any decision of the Chief Engineer in regard to a dispute, he

8 days of receiving such decision, that the matter be referred to an arbitrator to be

by the President, for the time being, of the South African Institution of Civil Engineers.
President referred to herein be interested personally in the contract, the function of nominating

40.4  An arbitrator shall have full power to open up, review and revise any decision, opinion, direction certificate
or valuation of the Engineer, the Chief Engineer’s deputy or the Chief Engineer in so far as it may be
necessary to do so for the proper determination of the dispute or difference, and neither party shall be
limited, in the proceedings before such arbitrator, to the evidence or arguments put before the Engineer,
the Chief Engineer’s deputy or the Chief Engineer for the purpose of obtaining the decision of the Chief
Engineer referred to above. The award of the arbitrator shall be final and binding on the parties.

40.5  Arbitration proceedings (except in regard to any matter arising under clauses 37.1 to 37.2 and 38.1 to
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40.6

40.7

41.

411

41.2

41.3

41.4

41.5

(I

38.5 hereof) may not be entered into until after the expiry of the contract period except with the written
consent of Transnet and the Contractor, provided always that no decision given by the Engineer, the Chief
Engineer's deputy or the Chief Engineer in accordance with the foregoing provisions shall disqualify him as
a witness and from giving evidence before the arbitrator on any matter whatsoever relevant to the dispute
of difference so referred to the arbitrator as aforesaid.

Any amount which may become payable by the Contractor to Transnet in consequence of agy decision by
the Chief Engineer or of an arbitrator's award as the case may be, in accordance with the f rﬁoing
provisions of this clause, may be recovered in any manner described in clause 34 hereof.

arbitrator's award. Should one party pay the arbitrator’s fees, this party will ha to recover from

The arbitrator’s fees shall be borne by the parties concerned in accordance with W the
N i
the other party any amount of such fee for which that party is responsible

TRANSPORTATION OF MACHINE

The Contractor shall be required to transport the said mac m work site to work site as may be
requested by the Technical Officer, as and when requi meaps of a lowbed.

Lowbed:-

1 The lowbed shall be roadworthy a@zred to be in possession of the necessary transportation
permit as required by the releant r uthority.

2) The lowbed shall be requi be maintained and operated by the Contractor’'s personel.

3) The written request fo g of the said machine will be given 48 hours in advance.

Availability of lowbed
Should the Contractoris o bed not be available, for any reason what so ever, the Contractor shall be
responsible toiréNig from an alternative source. All the requirements shall be relevant to that of the
alternativelySoureed bed.

Pen

@ itieyfor the non availability of a lowbed, resulting in the delay of any work, the Contractor shall be
pehalized as follows:-

1) All plant that are standing due to the non-conformance of the Contractor, an amount double to that of
the value of "standing time” claimed, shall be deducted from the payment of the Contractor.

2) If, at the discression of the Technical Officer, it is found that the Contractor is on a regular basis,
unable to meet his obligation wrt the required transport, steps will be taken to terminate the said
contract.

Security
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In the interest of safety, the Contractor shall allow for armed security to accompany the lowbed when
travelling in the area South of Ulundi.

41.6  Payment of lowbed moves

Payment will only be made, for transportation of machines, as indicated in Part D, "Schedule of quantities
and prices”, of this contract. No other costs, whatsoever, will be entertained by Transnet. 4

PART 2: SPECIFICATION AND SPECIAL CONDITIONS

1. NATURE OF WORK

1.1 This specification covers the provision, maintenance and operation by the @yne crawler-

mounted hydraulic excavator inclusive of operator and fuel as follows@

Minimum | Minimum Minimum bucket | Machine

mass power size (M*3) equal or
(kg) rating ilar to
(kW) Backhoe
20200 93 0,75 WJCAT215D LC
The size of the bucket, shall be that which is to the power developed by the plant.

1.2 This specification covers the provision, maiatenarce and operation by the Contractor of crawler tractors
equipped with a Power Angling and TiltyBlad able of being fully hydraulic controlled to lift, dig, angle
and tilt as well as a hydraulically o multishank ripper with removable tines on the rear of the tractor,

NUMBER OF INIMUM POWER MACHINE EQUAL
TRACTORS RATING (FLYWHEEL) OR SIMILAR TO
(kW)

78 CAT D4H XL
OR

ONE

KOMATSU D41E-6

‘h‘?s specification covers the provision, maintenance and operation by the Contractor of self-propelled
vibrating smooth drum type roller inclusive of operator and fuel as follows:

NUMBER MIN.OPERATING MIN. POWER VIBRATION MACHINE
OF WEIGHT (kg) RATING (kW) FREQUENCY EQUAL OR

ROLLERS (Hz) SIMILAR TO
ONE 11 000 103 25-38 CAT CS563C

For proper traction on difficult soils and on steep grades it is a requirement that the single drum is a
driven drum.
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1.4

1.5

TRANSNEI

The supply of one Backhoe Loader, inclusive of fuel and operator as follows:

NUMBER
OF
BACKHOE

MINIMUM
OPERATING
MASS (KG)

MINIMUM
POWER
RATING

BREAKOUT
FORCE (kN)
LOADER

DIG FORCE
(kN)

MACHINE

N

BACKHOE

LOADERS BUCKET

EQUAIV

(kW)
(Flywheel)

BUCKET

ONE 7550 59 479

52,0 28C

This specification covers the provision, maintenance and operation by the Contractor of one self-
propelled water lorry of minimum capacity of 10 000 litres ive of fuel and operator.

Attachments to TLB.

When so ordered the contractor shall provide nOmm wide standard duty backhoe bucket, with a
blade welded to the teeth to permit the cleahing o

@@Mmm wide concrete drains.
No additional payment will be made for th

n and fitting of the 300mm wide bucket.
The machine is to be equipped with aigide ckhoe with a total side travel of 1260mm.
Bucket size

A 1,0m® General purpose der ket with adaptor and teeth and a 600mm standard duty backhoe is
required as standard add o the backhoe loader

AREA OF OPERATI

The area
which i

and @

Th

will be within the limits of the area controlled by the Depot Engineer, Vryheid,
e between Piet Retief and Richards Bay Coal Terminal as well as between Sikame

OF CONTRACT

ontract period will be 12 months.

CONDITIONS OF CONTRACT

No tender will be considered unless the tenderer certifies that he is acquainted with the contract
documents including, the Transnet 286 Agreement
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6. MOVEMENT OF PLANT

6.1 The Contractor shall deliver the plant complete in all respects, in a fully operational condition, with
operator, at the initial place of work as directed.

6.2 If the excavator or tractor is required to be moved from one place of work to another, and if the distance to
be travelled is less than 5 km, the Contractor shall move the excavator under its own pow \ If the
distance to be travelled is 5 km or more, the Contractor will, at Transnets cost, arra@c,a ing,

transporting and unloading the plant. The Contractor shall move the water lor its own power.

6.3 The time taken to move plant from one workplace to another will be ted as working time when the
plant is moved under its own power.

6.4 The time taken to move plant from one workplace to an ., when such a move is arranged by the
Contractor at the cost of Transnet, will be tr ding time.

7. MEASUREMENT

7.1 The unit of measuremen king-, standing time and inclement weather will be the hour.

7.2 The unit of measure @Ilshmg of machine on site will be paid per kilometre for the distance
travelled by bed will be paid only when Contractor delivers machine on site at his cost. Should

Trans arrangée’it's own lowbed to establish machine, no payment will be made to Contractor for

\\ lishment. No payment will be made for de-establishment.
8. PAYMENT
8.1 Payment will be made only -
i) for actual hours worked, at the rates quoted in the schedule of quantities and prices for working

time, and
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8.2

8.3

9.1
10.

10.1

11.

12.

121

12.2

12.3

ii) for certified standing time, at the rates quoted in the schedule of quantities and prices for standing
time, and

iii) for certified standing time, due to inclement weather, at the rates quoted.
The rates quoted in the schedule of quantities and prices for working time shall be inclusive of all costs in
the supply, in a fully operational condition, with operator, supply of diesel fuel, maintenance QQN operation

of the excavator and attached equipment, and its removal from the site, therefor no pay ill be
made for de-establishment.

The rates quoted in the schedule of quantities and prices for standing time shall VVe of all costs in

the supply and maintenance, in a fully operational condition, of the ea attached equipment,

with operator.

SCHEDULE OF PLANT OFFERED

The tenderer shalt complete the schedule @Qd,

HOUSING OF EMPLOYEES

Further to clause 11 of part A 4he CoRtfactor is to supply mobile accommodation, in the form of a
caravan, to his operators

ESCALATION
Adjustment w n erms of clause 35 of Part A.
BASIS DICATION OF TENDERS

e of adjudication of tenders, the estimated percentages of working-, standing time and
eather are as follows:-

ing Time . 85%
Standmg Time - 5%
Inclement Weather - 10%
TOTAL - 100%

The estimated average percentages of time are a guide to tenderers, but no claim whatsoever will be
entertained for any differences between the estimated and actual percentages.
When adjudicating tenders, the decision will not solely be based on:-
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e Compliance to minimum technical and commercial requirements or,
o Lowest price or,
e Transnet BEE policy.

BUT ALSO
N
e Age of the plant
¢ Mechanical condition of the plant V
that will best serve the interests of Transnet. O
12.4  Plant will be inspected and examined prior to award of contract.
12.5  Further to clause 9 of Part A, the tenderer must submi der stage full documentation regarding

licensing, COF and proof of registration. Failure to,do ill result in the tender not being considered.

12.6  Plant manufactured prior to 2004 will not be

13. ROLLER CONVERSION $
Transnet reserves the ri h@s hat the smooth drum roller be replaced or converted to a pad foot
is

roller should the d Xontractor may then either exchange the roller or make use of standard

conversiongki ailable.

C shall be given 7 days written notice to execute exchange, penalties for non conformance to
A
requast will be as per clause 27 of Part A of the document.
13.1 Measurement and Payment

The unit of measurement will be the number of conversions or exchanges of roller from a smooth drum to a

pad foot drum or vice versa.
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14.

15.

16.

Payment will be a lump sum per number of conversions or exchanges and will be paid against item 13 of

the schedule.

GENERAL INFORMATION 4
It is required that all Transnet operating divisions will be included in the scope of this Propesal.
The service provider(s) shall be fully responsible to Transnet for the acts and omi ns of persons
directly or indirectly employed by them.
The service provider(s) must provide the identified information re te comply with the
requirements stated in the RFP.
EXCHANGE AND REMITTANCE O
The attention of the Respondents is specially directed t e 7 (Exchange and Remittance) of the
General Tender Conditions Form CSS5. The Respo t is‘also to note that the particulars of the
exchange rate on which the Respondent has based it red price(s), is/are to be stipulated hereunder
only if Transnet is requested by the Responden payment overseas direct to the Respondent's
principal/supplier.
(a) (foreign currency).
........................... cieiiieenn) tOo be
(b) ....... (Name of country to which payment is to be made)
(c)
ame (Account holder) ... ... ...z wanoimsess s s sy s Tt sy
nk (Name and branch code).......c...oo i e
L o Y 1 U
\\; COUNITY ..o oo oo e e e et st es et e e e e e et st s e e
() Y anr s v T S R RS S e (Applicable date of Exchange Rate used)
NATIONAL RAILWAY SAFETY REGULATOR ACT

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the successful Respondent
(the "Supplier”) shall ensure that the Services to be supplied to Transnet, under the terms and conditions
of a contract between the parties, comply fully with the specifications as set forth in this RFP, and shall
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17.

18.

TRANSNETI

thereby adhere to railway safety requirements and/or regulations. Permission for the engagement of a
subcontractor by the Supplier, as applicable, both initially and during the course of a contract, shall be
subject to a review of the capability of the proposed subcontractor to comply with the specified railway
safety requirements and/or regulations. The Supplier and/or its subcontractor shall grant Transnet access,
during the term of the contract, to review any safety-related activities, including the coordination of such
activities across all parts of the organization.

Accepted:

N

\%

YES NO

SERVICE LEVELS

Experienced national account representative/s to work w @ snet's sourcing/procurement
department (no sales representatives are need forgindividual department/locations).
Additionally, there shall be a minimal number of pgople, fully informed and accountable for this
agreement.

Transnet will have quarterly reviews with th lier's account representative on an ongoing
basis.

member of the Supplier's team involved on the

Transnet reserves the right to re )
0 be adding value for Transnet.

Transnet account be replaced if déemed

ill ac a 95% service level on the following measures. If the
level as an average over each quarter, Transnet will receive a
able in the next quarter:

Supplier guarantees that it
Supplier does not achie
1.5% rebate on quar

>
> N
deliverables
p st provide a toll-free number or alternative number for customer service calls.

ailure of the Supplier to comply with stated service level requirements will give Transnet the right
to*cancel the contract in whole, without penalty, giving 30 (thirty) days’ notice to the Supplier.

Accepted:

YES NO

CONTINUOUS IMPROVEMENT INITIATIVES AND VALUE ADD
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W,

Respondents shall indicate whether they are committed to participate in the continuous improvement
initiatives of Transnet to reduce the overall cost of transportation within South Africa during the duration of
the contract.

Accepted:

YES NO \\

ent initiatives and give
introduced. Specific
itionalvinformation can be

if "yes”, please specify.

Respondents must briefly describe their commitment to the continuous impro
examples of specific areas and strategies where cost reduction initiatives ¢
areas and proposed potential savings percentages should be included.
appended to the Respondent’s Proposal if there is insufficient space
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19.

20.

TRANSNET

RISK
Respondents must elaborate on the control measures put in place by their company, which mitigate the
risk to Transnet, pertaining to potential non-performance by a Supplier in relation to —
(i} quality of the Service(s) provided:
(i) continuity of provision of the Service(s) (refer clause 6.
(ii) compliance with the Occu
with the National Railway Safety Regulator Act, 16 of 2002 (refer clause 16 above)
W
REFERENCES

Please indicate below the company names and contact details of existing customers whom Transnet may
contact to seek third party evaluations of your current service levels:
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21,

TRANSNETr

W,

Name of Company Contact Person Telephone number

&

4

EVAL.UATION CRITERIA
Transnet will utilise the following criteria (not necessarily in this choosing a Supplier, if so

required:

Pricing (fees) —

Compliance to specification

Delivery / Schedule

Fit for purpose/ Experience
Risk / Safety capacity/ resources O

BBBEE status of compa

N
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SECTION 3

RFP NUMBER ERACBB402

2
PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNTED ‘bRAULIC
EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONE S ROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AND wB OR THE

PERIOD OF ONE YEAR

PROPOSAL FORM !
IWe 4
(name of company, cl jon or partnership)

of (full address) C
carrying on business under style or title of (%as)

represented by

in my capacity as

being duly authogi eretg by a Resolution of the Board of Directors or Members or Certificate of Partners, as the
case may be a certified copy of which is annexed hereto, hereby offer to
supply thie abovespentioned Services at the prices quoted in the schedule of Service Fees in accordance with the
term&set orth in the accompanying letter(s) reference and dated

(if any) and the documents listed in the accompanying schedule of RFP documents.

I[/We agree to be bound by those conditions in Transnet's:

() Standard Terms and Conditions of Contract, Form No. US7 - Services;
(ii) General Tender Conditions, Form CSS5 — Services; and
iii) any other standard or special conditions mentioned and/or embodied in the REQUEST FOR

PROPOSAL form; and;-
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- y
w

I/We accept that unless Transnet should otherwise decide and so inform me/us in the facsimile or letter of
acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of correspondence), together
with Transnet's acceptance thereof shall constitute a binding contract between Transnet and me/us.

Should Transnet decide that a formal contract should be signed and so inform me/us in the facsimile or letter of
acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of correspondence) together
with Transnet's letter of acceptance/intent, shall constitute a binding contract between Transnet and me/us until the
formal contract is signed.

I/We further agree that if, after /we have been notified of the acceptance of my/our Proposal, l/we f; 0& enter into a
formal contract if called upon to do so, or fail to commence the provision of the Services within 4 (four) weeks,
Transnet may, without prejudice to any other legal remedy which it may have, recover from ny expense to
which it may have been put in calling for Proposals afresh and/or having to accept any less fqvorable posal.

ree to a penalty
ails to be negotiated)

I/'We accept that any contract resulting from this offer will be for a period of 1 YEARS o
clause to be negotiated with Transnet, which will allow Transnet to invoke a pe
against us should the delivery of the Services be delayed due to non-performayice

The law of the Republic of South Africa shall govern the contract created & acceptance of this RFP. The
domicillium citandi et executandi shall be a place in the Republic of South Africate®be specified by the Respondent
hereunder, at which all legal documents may be served on the ndent who shall agree to submit to the

jurisdiction of the courts of the Republic of South Africa. Foreig ondents shall, therefore, state hereunder, the
name of their accredited agent in the Republic of South Africa s empowered to sign any contract which may
have to be entered into in the event of their Proposal being and to act on their behalf in all matters relating to
the contract.

Respondent to indicate domicillium citandi et executéndi he er:

NOTIFICATION OF D OF RFP

As soon as e approval to award the contract/s, the successful Respondent (the Supplier) will be
informed nce of its Proposal. Unsuccessful Respondents will be advised in writing of the name of
the su plier and the reason as to why their Proposals have been unsuccessful, for example, in the

categ‘dw rice, delivery period, quality, BBBEE status or for any other reason.

VALIDITY PERIOD

Transnet desires a validity period of 3 (three) months (from closing date) against this RFP. It should be noted that
Respondents may offer an earlier validity period, but that their Proposals may be disregarded for that reason.
Should Respondents be unable to comply with this validity period, an alternative validity period must be stated
hereunder:

This RFP is valid until (State alternative validity period/date).
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TAX (VAT) REGISTRATION NUMBER

The Respondent must state hereunder the tax registration number which is applicable to Value-Added Tax:

TAX CLEARANCE CERTIFICATE
Respondents are required to forward a valid copy of their company’s Tax Clearance Certificate with their Proposal.
Indicate tax clearance certificate expiry date: 4

BANKING DETAILS

BANK: V
BRANCH NAME / CODE:
ACCOUNT HOLDER:

ACCOUNT NUMBER:

NAME(S) AND ADDRESS / ADDRESSES OF DIRECTO MBER(S)

The Respondent must disclose hereunder the full address(s) of the director(s) or members of the
If thegRFP is submitted.

company or close corporation (C.C.) on whose be
(i)
(i)
(iii)

REGISTRATION CERTIFICATE

Respondents must submit a certified copy of their company’s Registration Certificate with their Proposal.
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NAME AND ADDRESS OF ACCREDITED AGENT

Provide hereunder, if applicable, details of the accredited agent in the Republic of South Africa appointed as local
representative by foreign Respondents and whose address shall be regarded as the Respondent’s domicilium
citandi et executandi in terms of the Standard Terms and Conditions of Contract, US7 — Services.

N T2 T8 2= S

Address

CONFIDENTIALITY

All information related to a subsequent contract, both during and after completio
Should the need however arise to divulge any information gleaned from provigion o
indirectly related to Transnet's business, written approval to divulge such information wil

eated with strict confidence.
ices, which is either directly or
ave to be obtained from Transnet.

DISCLOSURE OF PRICES TENDERED

Respondents must indicate here whether Transnet may discl irtendered prices and conditions to other Respondents:

YES

DECLARATION

Respondents to declare hereunder whe
directors / partners / shareholders (unli
Transnet Group:

mily*and/or direct relationship exists between any of the owners / members /
0 ies) of the responding company and any employee or board member of the

NO

If YES, please indicat

FULL NAME O E
PARTNER/

BER/DIRECTOR/
ADDRESS

Indicate nature of relationship (if any):
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b __,/

(Failure to furnish complete and accurate information in this regard may lead to the disqualification of a response and may preclude
a Respondent from future business with Transnet)

PRICE REVIEW

The successful Respondent(s) will be obliged to submit to an annual price review. Transnet will be benchmarking this price
offering(s) against the lowest price received as per the benchmarking exercise. If the Respondent's price(s) is/are found to be
higher than the benchmarked price(s), then the Respondent shall match or better such price(s) within 30 days - failing which
the Contract may be terminated at Transnet's discretion or the particular item(s) or service(s) purchased outsidawe contract.

RETURNABLE DOCUMENTS

Respondents are required to submit the following returnable documents with their responses (seg t

Notice to Bidders — Section 1

Background, Overview and Scope of Requirements — Section 2

Proposal Form — Section 3

Resolution of Board of Directors (Respondent’s Represent

2] 2 2] 2) 24 2! 2] 2 21 21 2] <2

Schedule
Non-Di

dule of the Tenderers Experience — Section 16

Supplier Declaration Form Version 7.4 — Section 17
Code of Conduct — Section 18

PCI- AON Procedure Manual 2007 Insurance — Section 19
BBBEE Accreditation Certificate

Certified Copy of Financial Statements (for the past 3 years) including Balance
sheets
Certified Copy of Share Certificates CK1 & CK2

2l 2l 2l 2] 2] 2] 2] 2] =2l <]
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Certified copy of certificate of incorporation and CM29 and CM9

Certified Copy of Identity Documents of Shareholders/Directors/members (where
applicable)

Copy of Cancelled Cheque or letter from the bank verifying banking details (with
bank stamp)

Original current Tax clearance certificate

A letter with the company'’s letterhead confirming physical and postal addresses
Audited Financial statement for previous year

Letter of Good Standing with the Compensation Commissioner

Original Vat registration certificate

Copy of BEE Policy/BEE Plan/Employment Policy/Procurement Policy

2] 4_%4 2 |2 <] <<

NOTE:; Sections 1, 2, 3,4, 5,6, 7, 8, 9, 10, 11, 12, 13,14, 15, 16, 17, 18 and 19 as indi d Mter of each page,
must be signed and dated by the Respondent.

By signing the RFP documents, the Respondent is deemed to acknowledge tha he has made himself / herself
thoroughly familiar with all the conditions governing this RFP, including those contained in any printed form stated to
form part hereof and Transnet Limited will recognise no claim for r sed on an allegation that the Respondent
overlooked any such condition or failed properly to take it into ac e purpose of calculating tendered prices
or otherwise.

for

SIGNED at on this day of 2012.
SIGNATURE OF WITNESSES: ADDRESS OF WITNESSES:
1 1
2 2
(I
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TRANSNETN

W,

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE:

DESIGNATION

N

\
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SECTION 4

RFP NUMBER ERACBB402
\‘m
PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNT%AULIC

EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONESELF PROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AN TlkB FOR THE

PERIOD OF ONE YEAR
SIGNING POWER: RESOLUTION O?& OF DIRECTORS

NAME OF COMPANY:

It was resolved at a meeting of the Board of Directars held on that

FULL NAME(S) CAPACITY SIGNATURE

in his’he

docuéen elating to Tenders, Proposals and/or Contracts for the supply of Goods.

FULL NAME

SIGNATURE CHAIRMAN
FULL NAME

SIGNATURE SECRETARY
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SECTION 5

RFP NUMBER ERACBB402
\‘a

PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNT%AULIC
ELF P

EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ON PELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AN TLB FOR THE
PERIOD OF ONE YEAR
CERTIFICATE OF ACQUAINTANCE W FP DOCUMENTS

NAME OF COMPANY:
I/We do
hereby certify that I/'we acquainted s with all the documentation comprising this RFP and all conditions

contained therein, as laid dowx nspet Limited for the carrying out of the proposed supply/service/works for

which l/we submitted my/our r

I/We furtherm gree t Transnet Limited shall recognise no claim from me/us for relief based on an
allegation rlooked any RFP/contract condition or failed to take it into account for the purpose of
calculgl /oupoffered prices or otherwise.

SIGNED at on this day of 2010

WITNESS:

SIGNATURE OF RESPONDENT
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SECTION 6

RFP NUMBER ERACBB402

\’1
PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNT%JORAUUC
E

EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ON LF PROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AND TLB FOR THE

PERIOD OF ONE YEAR

SERVICE FEES AN

SCHEDULE OF @@ES AND PRICES

UNIT | QUANTITY RATE AMOUNT
hour 2160
hour 120
hour 240
n site - Excavator Sum Rate only
DOZER
Rate for working time hour 2160
6 Rate for standing time hour 120
7 Rate for inclement weather hour 240
8 Establish on site - Dozer Sum Rate only
ROLLER
9 Rate for working time hour 2160
10 Rate for standing time hour 120
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11 Rate for inclement weather hour 240
12 Establish on site - Roller Sum Rate only
13 Roller conversions No Rate only
WATERLORRY
14 Rate for working time hour 2160 o
15 Rate for standing time hour 120 !
16 Rate for inclement weather hour 240
17 Establish on site — Water lorry Sum Rate only
18 TLB
19 Rate for working time hour 2160
20 Rate for standing time hour 12
21 Rate for inclement weather hour 24
Establish on site — TLB Sum ly
GENERAL
22 Establish low bed to Vryheid S 2
23 Travel low bed unloaded 2000
24 Travel low bed loaded 4000
25 Provision of armed secusi month 12
guards
SUB
\ TOTAL
14% VAT
TOTAL
WITNE E
W
1.
CONTRACTOR
2. DATE :
NAME IN BLOCK LETTERS
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r
SECTION 7

RFP NUMBER ERACBB402

\’1
PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNT%AUUC

EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONE,SELF PELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AN TLB FOR THE

PERIOD OF ONE YEAR

GENERAL TENDER C S - SERVICES

WD

Refer Form CSS5 attached hereto.

kaQ‘
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1. GENERAL

All tenders and subsequent contracts and orders shall be subject to the following procedures as
laid down by Transnet Limited (hereinafter referred to as “Transnet’) and are to be strictly
adhered to by any person or enterprise or company responding to this tender (hereinafter
referred to as “Respondents” or the “Respondent).

2. LODGING OF TENDER

2.1 Tenders shall be lodged with Transnet no later than the closing date and time specified
for the receipt thereof, in accordance with the directions issued with tender documents.

2.2 Tenders shall be transmitted in a sealed envelope and placed in the Tender Box at a
venue stipulated in the Request for Tender (RFT) or Request for Proposah{RFP) or
Request for Quotation (RFQ) (collectively “Tender Documents”), with the tender number
and subject endorsed on the left hand bottom corner of the envelope.

3. USE OF TENDER FORMS y
Where special forms are issued by Transnet for the submission of spondents are
required to submit their tenders by completion of the appropriatesSegtions on such official forms
and not on office stationery bearing their own special condition @ der; non-compliance with

this conditions may result in the rejection of a tender.

4, THE RAISING OF A CHARGE FOR PLANS, SPE NS AND TENDER FORMS
4.1 A non-refundable charge may be rais Tender Documents, depending on the
nature, magnitude and value of tec information supplied.
4.2 If any of the drawings and ci s referred to in Tender Documents are the
official publications of recoghised Standardising bodies, copies of such drawings and
specifications shall be agquire espondents at their own expense.

5. DEFAULTS BY RESPONDRE

5.1 If the Respdndent, a
fails to -

it has been notified of the acceptance of its tender/quotation

ter‘into a formal contract when called upon to do so in terms of clause 13
NTRACT DOCUMENTS), within such period as Transnet may specify; or

accept an order in terms of the tender or quotation; or

5.1.3 when called upon to do so, furnish satisfactory security of the fulfilment of the
Q’ contract in terms of clause 14 (SECURITIES);

Transnet may, in any such case, without prejudice to any other legal remedy which it
may have, proceed to accept any other tender or quotation or, if it is necessary to do so,
call for tenders or quotations afresh, and may recover from the defaulting Respondent
any additional expense incurred by it in calling for new offers or in accepting a higher
offer.

5.2 If any Respondent, who has submitted a tender or quotation, concluded a contract with
Transnet (hereinafter referred to as “the Supplier”), or in the capacity of agent or
subcontractor has been associated with such tender or contract -

Respondent's Signature Date & Company Stamp
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5.4

5.2.1 has withdrawn such tender/quotation after the advertised date and hour for the
receipt of tenders; or

5.2.2 has, after having been notified of the acceptance of its tender or quotation,
failed or refused to sign a contract when called upon to do so in terms of any
condition forming part of the tender documents; or

5.2.3 has carried out any contract resulting from such tender or quotation in an
unsatisfactory manner or has breached any condition of such contract; or

5.2.4 has offered, promised or given a bribe in relation to the obtaining or the
execution of such contract, or

)
5.2.5 has acted in a fraudulent or improper manner or in bad faith towar \I'ransnet

or any government department or towards any public bo mpany or
person; or

5.2.6 has made any incorrect statement in the affidavit or_ce yferred to in
clause 11 (FORMAL NOTIFICATION REGARDIN SUCCESSFUL
RESPONDENT) and is unable to prove to the sa ' Transnet that

(i) it made the statement in good faith hofiestly DelieVing it to be correct; and

(i) before making such stateme ook'all reasonable steps to satisfy itself
of its correctness; or

5.2.7 caused Transnet damage 'n r costs in order to meet the Supplier's
requirements which ¢ net besecovered from the Supplier;

then a tender from any su pondent shall be disqualified and the person,
enterprise or comp cluding any directors) shall, subject to clause 5.3 below, be
disqualified from for any Transnhet business.

Any person
the provj
the Chie ating Officer of Transnet Group, whose decision shall be final.

nyp disqiialification imposed upon any person or enterprise or company, unless

nspet determines otherwise, shall apply to any other enterprise under the same or

di nt names of disqualified persons or enterprise or company (or associates thereof)

d shall for avoidance of doubt also be applied to any agent or employee of the person
or enterprise or company concerned.

6. URRENCY

Prices or fees must be quoted in the currency of the Republic of South Africa in respect of local
Services. Prices or fees in any other currency may be rejected by Transnet save where such
price is quoted by a foreign Respondent.

7. EXCHANGE AND REMITTANCE

The Respondent should note that where the whole or a portion of the contract or order value is
to be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment
overseas directly to the foreign principal or service provider of such percentage of the contract

Respondent’s Signature Date & Company Stamp
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10.

or order value as may be stipulated by the Respondent in its Tender Documents and any
variation in the amount to be so paid, which may arise as a result of fluctuations in the rate of
exchange involved, will be for the account of the Supplier.

7.1 The Respondent who desires to avail itself of the aforementioned facility must at the
time of tendering furnish the information called for in the clause "Exchange and
Remittance" of the Tender Documents and also furnish full details of the principals or
service providers to whom payment is to be made.

7.2 The Supplier shall at its own cost obtain forward exchange cover on foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting
contract or order. Transnet will NOT accept any fluctuations in the rate of exchange at
the time when payments are made.

Transnet will not recognise any claim for adjustment of the order and/or contract fprice under
clause 7.1 above, if the increase in price arises after the date on which the Services \were to be
delivered, as set out in the order and/or contract, or any subsequent agreement between the
parties.

ACCEPTANCE OF TENDER OR QUOTATION

8.1 Transnet does not bind itself to accept the lowest or ahy tendertor quotation nor will it
give any reasons for the rejection of a tender or quotatign. Transnet reserves the right
to accept any tender in whole or in part.

8.2 Upon the acceptance of a tender or quqtétionl by Transnet, the parties shall be bound
by these General Tender Conditions_ahdfthe Standard Terms and Conditions of
Contract (Form US7 - Services, reviSed August 2008)

8.3 Where the acceptance by Trdnsnet ofstiie Respondent’s offer/bid is delivered by letter,
the South African Post Officeishall be regarded as the agent of Transnet and delivery of
such notice of acceptance to“the€ South African Post Office shall be considered as
delivery to the Respandent.

8.4 Where the Réspandent has been informed by Transnet per facsimile message of the
acceptanee Ofit§ tender or quotation, the acknowledgement of receipt transmitted by its
facsimil& machiaesShall be regarded as proof of delivery to the Respondent.

LAW GOVERNING CONTRACT

Thedaw'ef thedRepublic of South Africa shall govern the contract created by the acceptance of a
ténder/qudtdtion. The domicilium citandi et executandi shall be a place in the Republic of South
Afti€a to"be specified by the Respondent in its tender/quotation at which all legal documents
mayWbe served on the Respondent who shall agree to submit to the jurisdiction of the courts of
the Republic of South Africa. A foreign Respondent shall, therefore, state in its tender/quotation
the name of its accredited agent in the Republic of South Africa who is empowered to sign any
contract which may be entered into in the event of its tender/quotation being accepted and to
act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the
tender/quotation. If the Respondent is a close corporation, the full names of the members shall
be stated in the tender/quotation. If the Respondent is a partnership or an individual trading

Respondent’s Signature Date & Company Stamp
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1.

12

13.

14.

under a trade name, the full names of the partners or of such individual, as the case may be,
shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of tenders submitted to the Secretary of a Divisional Acquisition Council,
unsuccessful Respondents will be formally notified of the names of successful Respondent(s)
as soon as possible after the closing date for receipt of the tender in question. In the case of
tenders or quotations submitted to Transnet Acquisition Council, unsuccessful Respondents
shall, upon application, be furnished with similar information.

UNAUTHORISED COMMUNICATION ABOUT TENDERS

Where tenders are submitted to the Secretary of an Acquisition Council, Respondents may at
any time communicate with the Secretary on any matter relating to its tender hut in the
absence of written authority from the Secretary, no communication on a question affecting the
subject of a tender shall take place between Respondents or other potential sugpliers or any
member of the Acquisition Council or official of Transnet during the period between the closing
date for the receipt of the tender and the date of the notification “of the successful
Respondent(s). A tender, in respect of which any such unauthosised “gomgatinication has
occurred, may be disqualified.

CONTRACT DOCUMENTS

The contract documents will comprise these General Ténder Conditions and the Standard
Terms and Conditions of Contract (Form US7 - ServiC&S8, revised August 2008,) which will
constitute the contract between the parties upondg€ceipt by the Respondent of Transnet’s letter
of acceptance, subject to all additional amendment§@nd/or special conditions thereto as agreed
to by the parties.

SECURITIES

141  The successful Respon@ent, Whes' called upon to do so, shall provide security to the
satisfaction of Transiiet for the due fulfilment of a contract or order. Such security shall
be in the form of @,deed“efisuretyship furnished by an approved bank, building society,
insurance or gliarantegicorporation carrying on business in South Africa.

14.2  The secliriffymay b€ applied in whole or part at the discretion of Transnet to make good
any,loss\or damage which Transnet may incur in consequence of a breach of the
cohtragkonany part thereof.

143%™, SuchgSecurity, if required, shall be an amount which will be stipulated in the Tender
Do€uments.

14.4%  For the purpose of clause 14.1 above, Transnet will supply "Deed of Suretyship” forms
to the successful Respondent for completion and no guarantee in any other form will be
accepted. Copies of such forms will be supplied to Respondents on request. For this
purpose "Deed of Suretyship” forms will be provided which shall be completed and
returned to Transnet or a designated official by the successful Respondent within 30
(thirty) days from the date of the letter of acceptance. No payment will be made until
the forms, duly completed, are delivered to Transnet. Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been
granted, entitle Transnet without notice to the Supplier to cancel the contract with
immediate effect.

Respondent’s Signature Date & Company Stamp
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15.

16.

17.

18.

145

Additional costs incurred by Transnet necessitated by reason of default on the part of
the Supplier in relation to the conditions of this clause 14 will be for the account of the
Supplier.

PRICES SUBJECT TO CONFIRMATION

15.1

156.2

A tender or quotation with prices which are subject to confirmation will not be
considered.

Tenders where firm prices are quoted for the duration of any resulting order and/or
contract will receive precedence over prices which are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM OFFER/BID

The Respondent must delete Services for which it has not tendered or for which the or fee
has been included elsewhere in the tender.

ALTERATIONS MADE BY THE RESPONDENT TO TENDER PRICES

All alterations made by the Respondent to its tendered price(s) prior to
Tender Documents must be done by deleting the incorrect figures an
by inserting the correct figures and words against the item

Wission of its
hére required and

concerned. All such

alterations must be initialled by the person who signs the Tende @ jents. Failure to observe
this requirement may result in the particular item(s) or Services cQp ed being excluded in the

matter of the award of the business.

VALUE-ADDED TAX

18.1

18.2

In respect of local Services, i.e. Servi€esto be provided by a South African company, the
prices or fees quoted by the Respo @ e to be exclusive of Value-Added Tax (VAT)
which must be shown separa’ﬁ) 2 dard rate on the Supplier's invoice.

In respect of Services tobe provi by a foreign principal -

ocal Supplier on behalf of its foreign principal represents a a

18.2.1 The invoigin
i d by the principal, which is nat subject to VAT;

Servig€ren
18.2.2 s invoice(s) for the local portion only (i.e. the "commission" for the
endered locally) must show the Value-Added Tax (VAT) separately at
o percent if the Services are in compliance with Section 11(2) of the VAT Act,
of 1991.

CONDITIONS OF TENDER

eSupplier shall adhere to the Standard Terms and Conditions of Contract as set out in Form
S7 - Services (Revised August 2008), a copy of which is attached hereto.

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer an alternative. Please note that any alternative offered shall be
compared with acceptance of the Form US7 conditions or alternatives offered by other
Respondents.

Respondent's Signature Date & Company Stamp
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20.

21,

22,

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

20.1

20.2

Method of Payment

20.1.1 The attention of the Respondent is directed to clause 10 (INVOICING AND
PAYMENT) of Form US7 — Services (Revised August 2008) which sets out the
conditions of payment on which tender price(s) shall be based.

20.1.2 However, in addition to the aforegoing the Respondent is invited to submit offers
based on alternative methods of payment and/or financing proposals.

20.1.3 The Respondent is required to give full particulars of the terms that will be
applicable to its alternative offer(s) and the financial merits thegéeft will be
evaluated and taken into consideration when the tender is adjudicated.

20.1.4 The Respondent must, therefore, in the first instance, tender Sstrictly in
accordance with clause 20.1.1 above. Failure to comply ‘Witt\sub-glause 20.1.1
above may preclude a tender from further considerati

NOTE: The successful Respondent (the Supplier ere applicable, be
required to furnish a guarantee covering any'e ce payments.
Conditional Discount

t to a conditional discount applicable for
ethat the conditional period will be calculated
as from the date of receipt by Tran he Supplier's month-end statement reflecting
the relevant invoice(s) for payment g ses, provided the conditions of the order or
contract have been fulfilled ald the Jinvoice is correct in all respects as referred to in the
contract or order.

Respondents offering prices which are

payment within a specific period areg &
PO

invoices shall be returned and the conditional period will be
e of receipt of the correct documents.

AMS, SPECIFICATIONS AND DOCUMENTS

PLANS, DRAW| \v
Copyrighti drawings, diagrams, specifications and documents compiled by the Supplier

for the

12

2.1

22.2

rpase of*€ontract work shall be governed by the terms and conditions detailed in clause
- Services (INTELLECTUAL PROPERTY RIGHTS).

FOREIGN COUNTRIES

Respondents must furnish details in a covering letter if it is considered necessary that
employees of Transnet should carry out inspection and/or review any operational
Services at the premises of the successful Respondent (the Supplier) or its
subcontractors overseas for the purpose of a product demonstration and/or final
acceptance or for any other reason.

if the Respondent considers overseas visits to be necessary it must provide the following
information in a covering letter in respect of each visit -

22.2.1 countries and places to be visited;

Respondent’s Signature Date & Company Stamp
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23,

22.3

22.4

22.2.2 number of employees and disciplines involved;

22.2.3 number of man-days involved; and

22.2.4 motivation for the visit.

Transnet will make all arrangements with regard to booking of air journeys, hotel
reservations, transport to and from airports, places of inspection or demonstration, etc.
and all expenses will be for the account of Transnet.

Before a visit is undertaken, such as envisage in this clause 22, Transnet and the

Supplier will agree in writing on the number of employees of Transnet that should
undertake the visit and the number of man-days involved in the visit.

TENDERS BY FOREIGN RESPONDENTS OR ON THEIR BEHALF

231

23.2

23.3

Tenders submitted by foreign principals may be forwarded direct by the principals to the
Secretary of the Acquisition Council or to a designated official of Teansnet aceording to
whichever officer is specified in the Tender Documents, or may be, sGyforwarded on the
principal's behalf by its South African representative and/or agent provided that written
proof is submitted that such representative/agent has beendulyhauthorised to act in that
capacity by the principal. Failure fo submit such authgrisation by the representative /
agent shall disqualify the tender.

When legally authorised to prepare and submit®enders on behalf of their principals not
domiciled in the Republic of South Africagrepresentatives and/or agents must compile
the tenders in the names of such principalswasid sign them on behalf of the latter.

South African representatives and/er agents of successful foreign Respondents must
when so required enter into @ formalveefiract in the name of their principals and must
sign such contracts on behalfiof the latter. In every such case a legal Power of Attorney
from their principals must be fumished to Transnet by the South African representative
and/or agents authoriging them to enter into and sign such contracts.

Such Powergfof Attormey must comply with Government Notice No. 1160 of 27 June
1930 (andyany@dmendments thereto) - "Rules of the Supreme Court of South Africa for
the authenticatiep”of documents executed outside the Republic for use within the
Republic?

The'Powers of Attorney must be signed by principals under the same title as used in the
Tender Documents.

On arrival within the Republic of South Africa these Powers of Attorney are to be
completed in terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or any
amendment thereof.

If a Power of Attorney held by the South African representative or agent includes matters
of a general nature besides provision for the entering into and signing of contracts with
Transnet, a notarially certified copy thereof should be furnished.

The Power of Attorney must authorise the South African representative or agent to
choose the domicilium citandi et executandi as provided for in clause 26 (ADDRESSES
FOR NOTICES) of the Standard Conditions of Contract, Form US7 - Services {Revised
August 2008).

Respondent’s Signature Date & Company Stamp
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23.4  If payment is to be made in South Africa, the foreign Supplier (i.e. the principal, or its
South African agents or representatives), must notify Transnet in writing whether -

23.4.1 For payment by cheque —

() cheques are to be drawn for payment to the credit of the foreign
Supplier's account at a bank in South Africa, in which case the name
and branch of such bank shall be furnished; or

(i) cheques are to be made out in favour of the foreign Supplier and
forwarded to its South African agent or representative, in which case
such agent or representative must be duly authorised to sign the receipt
of the cheque and discharge it on behalf of its principal. \ﬂ

23.4.2 For payment by electronic funds transfer (EFT) —

(i) funds are to be transferred to the credit of the forei upplier's account

at a bank in South Africa, in which case the nam anch of such

bank shall be furnished; or

(i) funds are to be transferred to the cre South African agent or

representative, in which case thefhame and*branch of such bank shall
be furnished

235  The attention of the Respondent is direc lause 14 above (SECURITIES) regarding

the provision of security for the fulfilfient, of, contracts and orders and the manner and
form in which such security is to be @ d.

\@\@

Respondent's Signature Date & Company Stamp
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SECTION 8

RFP NUMBER ERACBB402

EXCAVATOR, ONE CRAWLER TRACTOR WITH BLADE AND RIPPER, ONE S ROPELLED
VIBRATING SMOOTH DRUM TYPE ROLLER, ONE WATERLORRY AND R THE

E
PERIOD OF ONE YEAR %

STANDARD TERMS AND CONDITIO*F CONTRACT

FOR THE PROVISION OF S TO TRANSNET

O

US7 attached hereto.

\
PROVISION, MAINTENANCE AND OPERATION OF ONE CRAWLER MOUNTED 1BRAULIC
TLB

hould note the obligations as set outin
ender Conditions (Section 7) which reads as follows:

Res
Clause 19 of the Gener

“The r adhere to the Standard Terms and Conditions of Contract as set out in Form US7 -

Semwi a y of which is attached hereto. Should the Respondent find any conditions unacceptable, it
‘QQ indicate which conditions are unacceptable and offer an alternative. Please note that any alternative
o

ffered shall be compared with acceptance of the Form US7 conditions or alternatives offered by other
Respondents.”

51



TRANSNET

W,

STANDARD TERMS AND COND OF CONTRACT

FOR THE PROVISION @IICES TO TRANSNET

FORM US7 — SERVICES

Q@ Revised August 2008



Page 2 of 26

TABLE OF CONTENTS

(ST WARRANTIES.....ceeeeeteteeteesiesbe e esasss sresnsmsm e s ss s ms e samea s s e tes s s ern s st fae s sa b s e g e n bt e

i e TRANSNET'S OBLIGATIONS iiiviisicciiisiaesisisssssismmssssrsinmrsssassmsesssssasnssssssosaosnsssnsssnassnsggosness oescssnsnnenssassansssasses

LS TR GENERAL OBLIGATIONS OF THE SUPPLIER.....ccciiiiiiiiiiiin i ggi s snson s s st s saseisonsnsnsisses

LS SOOI FEES AND EXPENSES......coiviieeminiessnssssmessanssissmassssssssnssriosnsssmassnssssessisssssse B ee

10. ... 1o INVOICING AND PAYMENT .ottt 0

I IR FEE ADJUSTMENTS ..ottt ettt

12 s INTELLECTUAL PROPERTY RIGHTS .....ccooireiiiiiiic i

13, s SUPPLIER'S PERSONNEL wccvvveeuteiessnesnsessnnescresssessronses s SRR 1o ressnsnosessessnanessssasessassis s essentenschessnasasssensnaanan 16
14. s LIMITATION OF LIABILITY ..coiiiiiiiiiiicieiiiiinisinens A7
15, v INSURANGCES ..o e R R R i 18
16. e CONFIDENTIALITY ceeveerre e .18

INMIRLIDITY L.ooveeeeeiviienerrereeneereereesstesasss st sassar s sessenss 4 SETSfA e s A e aar s S S PO e p s Ao a SR SRS OB R SR RS e 24

N WHOLE AND ONLY AGREEMENT ...ttt sttt bbbt st s sa s 25
28. e, AMENDMENT AND CHANGE CONTROL ....ooiiiiiiiiimiiiiianiimiissssiinssinsiensasssssissssesiesssssasassssesesesessssanssssassssasssssssss 20
29, i GOVERNING LA, ... cesrossssisissiaaion sivassis ioamasessdsmiasins s o s il iob s s boisss sttt e siea s st inmstiasinsan 26
30. s COUNTERPARTS ..ottt teecteieessseesaesessssasesasasssssseesssmemses s e seetbes S0 amasE S8 e8 s bmee SR a8 n s ns s sn st et ebbamsenmsrnsass 20

SCHEDULE 1 - SCHEDULE OF REQUIREMENTS and/or WORK ORDER/S
SCHEDULE 2 - ADDRESSES FOR NOTICES
SCHEDULE 3 - NON-DISCLOSURE AGREEMENT

Respondent’s Signature Date & Company Stamp

Standard Terms and Conditions of Contract FORM NO. US7 — SERVICES
Revised August 2008



1.

(I

Page 3 of 26

INTRODUCTION

When an Agreement is entered into between Transnet and the Supplier of Services to Transnet,
these Standard Terms and Conditions of Contract, the General Tender Conditions, a Schedule of
Requirements and/or Work Order(s) including such special conditions as applicable, and any terms
in the associated tender documents, exclusively govern the provision of Services by the Supplier to

Transnet.

DEFINITIONS
\)

Where the following words or phrases are used in the Agreement, such words or phrases shall

have the meaning assigned thereto in this clause, except where the context c requires

otherwise: V

2.1. “AFSA" means the Arbitration Foundation of South Africa;

2.2. “Agreement’ means the Agreement and its associated schedules /and/or annexures and/or

appendices, including the Schedule of Requirements and/or Work Order(s), specifications for

the Services and such special conditions as ppl the Agreement, together with the

ditiepalyprovisions in the associated bid documents

)

pplier to Transnet;

General Tender Conditions and any ad

tendered by the Supplier (as agreed be e Parties), which collectively and exclusively

govern the provision of Services by the

2.3. “Background Intellectual Property” means all Intellectual Property introduced and required by

either Party to give ef] bligations under this Agreement owned in whole or in part by
or licensed to eith&r Party ortheir affiliates prior to the Commencement Date or developed after

the Commerigce e otherwise pursuant to the Agreement;

(s)” means Mondays to Fridays between 07:30 and 16:00, excluding public

ncement Date” means the effective date at which time the Supplier's provision of
Services to Transnet in terms of the Agreement shall commence, as detailed in Schedule 1

hereto (SCHEDULE OF REQUIREMENTS / WORK ORDER);

2.6. “Confidential Information” means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes,
designs, plans, formulae, patents, or inventor's certificates, which a Party discloses or provides
to the other Party (intentionally or unintentionally, or as a result of one Party permitting the

representative of the other Party to visit any of its premises), or which otherwise becomes

Respondent’s Signature Date & Company Stamp
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known to a Party, and which is not in the public domain and includes, without limiting the

generality of the term —

26.1.

2.6.2.

2.6.3.

2.6.4.

2.6.5.

2.6.6.

2.6.7.

2.6.8.

2.6.9.

information relating to methods of operation, data and plans of the disclosing Party;
the contents of the Agreement;

private and personal details of employees or clients of the disclosing Party or any
other person where an onus rests on the disclosing Party to maintain the

confidentiality of such information;

N
any information disclosed by either Party and which is clearly markéd as being
confidential or secret;
information relating to the strategic objectives and planpi Mlosing Party

relating to its existing and planned future busines ities;
information relating to the past, present and future h and development of the
disclosing Party;

information relating to the busine tivities, business relationships, products,

services, customers, clients @. tractors of the disclosing Party where an

onus rests on the discl ity.i6 maintain the confidentiality of such information;
i

oftware and associated material and documentation

ommercial, financial and marketing information;

i ihg inventions, applications and processes;
2.6.10¢ right works;
1

2.6.13.

2.6.14.

2.6.15.

data concerning architecture, demonstrations, tools and techniques, processes,

machinery and equipment of the disclosing Party;

plans, designs, concepts, drawings, functional and technical requirements and

specifications of the disclosing Party;

information concerning faults or defects in goods, equipment, hardware or software

or the incidence of such faults or defects; and

information concerning the charges, Fees and/ or costs of the disclosing Party or its
authorised subcontractors, or their methods, practices or service performance

levels actually achieved;

Respondent’s Signature

Date & Company Stamp
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2.7. “Copyright” means the right in expressions, procedures, methods of operations or mathematical

2.8.

2.9.

2.10.

211,

2.12.

2.13.

2.15.

2.16.

concepts, computer program codes, compilations of data or other material, literary works,
musical works, artistic works, sound recordings, broadcasts, program carrying signals,
published editions, photographic works, or cinematographic works of the copyright owner to do

or to authorise the doing of certain acts specified in respect of the different categories of works;

“Default” means any breach of the obligations of either Party (including but not limited to
fundamental breach or breach of a fundamental term) or any Default, act, omission, negligence
or statement of either Party, its employees, agents or subcontractors in connectionwith orin

relation to the subject of the Agreement and in respect of which such Party is liablgto the other;

“Deliverable(s)” means any and all works of authorship, products and paterials
written, prepared, assembled, integrated, modified or provided by the S Velation tothe

Services;

“Designs” means registered designs and/or design applicat @ will include the monopoly
right granted for the protection of an independently creafed industrial design including designs
dictated essentially by technical or functioanid tions as well as topographies of

integrated circuits and integrated circuits;

“Fee(s)” shall mean the agreed F fo Services to be purchased from the Supplier by
Transnet, as detailed in the Schedule of Requirements or Work Order(s), issued in accordance
with the Agreement, as amended by mutual agreement between the Parties and in accordance

with the provisions o I ent from time to time;

ent;

“Foreground ual Property” means all Intellectual Property developed by either Party
pursuant to t e

“ ectua perty” means Patents, Designs, Know-How, Copyright and Trade Marks and
ights hdVing equivalent or similar effect which may exist anywhere in the world and includes

e additions and improvements to the Intellectual Property;

“Know-How” means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
“Materials” means the Deliverables, the Supplier Materials and the Third Party Materials;

"Parties"” means the Parties to the Agreement together with their subsidiaries, divisions,

business units, successors-in-title and their assigns;

Respondent’s Signature Date & Company Stamp
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2.17. “Party" means either one of these Parties;

2.18. “Patents” means registered patents and patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in all fields of

technology;

2.19. “Permitted Purpose” means any activity or process to be undertaken or supervised by
Personnel or employees of one Party during the term of the Agreement, for which purpose
authorised disclosure of the other Party's Confidential Information or Intellectual Property is a

prerequisite in order to enable such activity or process to be accomplished; \‘\

2.20. “Personnel” means any pariner, employee, agent, consultant, indepen sociate or

h@pr sentative

ion of Transnet to the

supplier, subcontractor and the staff of such subcontractor, or other au

of either Party,
2.21. “Purchase Order(s)” means official orders issued by an opg @‘
Supplier for the provision of Services;

2.22. “Schedule of Requirements’ means Sched@unless substituted by a Work Order

or Work Orders, as defined;

2.23. “Service(s)” means Service(s) providesnet by the Supplier, pursuant to the Schedule

of Requirements or Work Order(s] in terns of the Agreement;

2.24. “Service Level Agreem r “SLA” means the processes, deliverables, key performance

indicators and perfo dards relating to the Services to be provided by the Supplier;

2.25. "Subcontract?
the Supplier N

Servigés o part thereof;

s any contract or agreement or proposed contract or agreement between

ird party whereby that third party agrees to provide to the Supplier the

2.26 ppli aterials” means all works of authorship, products and materials {including, but not
ite@to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
dévelopment tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Supplier prior to the Commencement Date or independently
developed by the Supplier outside the scope of the Agreement at no expense to Transnet, and

used by the Supplier in the performance of the Services;

2.27. “Third Party Material“ means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used

by the Supplier in the performance of the Services;

Respondent's Signature Date & Company Stamp
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2.28. “Trade Marks” means registered trade marks and trade mark applications and includes any
sign or logo, or combination of signs and/or logos capable of distinguishing the goods or
services of one undertaking from those of another undertaking;

2.29. “VAT” means Value-Added Tax in terms of the Value-Added Tax Act, No 89 of 1991: and

2.30. “Work Order(s)"” means a detailed scope of work for a Service required by Transnet, including
timeframes, deliverable, Fees and costs for the supply of the Service to Transnet, which may be
appended to the Agreement from time to time.

N
3. INTERPRETATION

3.1. Clause headings in the Agreement are included for ease of reference only and do gt form part
of the Agreement for the purposes of interpretation or for any other purfigsé, No provision shall
be construed against or interpreted to the disadvantage of any Pa reason of such
Party having or being deemed to have structured or drafted

3.2.  Anyterm, word, acronym or phrase used in the Agreem nt, oth an those defined under the
clause heading "DEFINITIONS,” shalt be given j ain\English meaning, and those terms,
words, acronyms, and phrases used in the nt will be interpreted in accordance with the
generally accepted meanings accorded

3.3. Areference to the singular incorp ates reference to the plural and vice versa.

3.4. Areference to natural p n mcorporates a reference to legal persons and vice versa.

3.5. Areferencetoap nder incorporates a reference to the other genders.

4, NATURE AND

4.1. The is an agreement under the terms and conditions of which the Supplier will
a or the provision to Transnet of the Services, which meet the requirements of Transnet,
liVery of which Services is controlled by means of Purchase Orders to be issued by

nsnet and executed by the Supplier, in accordance with the Agreement.

A
- 4. Such Purchase Orders shall be agreed between the Parties from time to time, subject to the
terms of the Schedule of Requirements and / or relevant Work Order(s).

4.3. Each properly executed Purchase Order forms an inseparable part of the Agreement as if it
were fully incorporated into the body of the Agreement.

4.4. During the period of the Agreement, both Parties can make written suggestions for
amendments to the Schedule of Requirements or Work Orders, in accordance with procedures
set outin clause 28 (AMENDMENT AND CHANGE CONTROL) below. A Party will advise the other

Respondent's Signature Date & Company Stamp
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4.6.

5.

5.1.

5.2.

Q@

AUTHORITY OF PARTIES

Page 8 of 26

Party within 14 (fourteen) Business Days, or such other period as mutually agreed, whether the

amendment is acceptable.

Insofar as any term, provision or condition in the Schedule of Requirements and/or Work
Order(s) conflicts with a like term, provision or condition in the Agreement and/or a Purchase
Order, or where the Agreement is silent on the matter, the term, provision or condition in the

Schedule of Requirements and/or Work Order(s) shall prevail.

Time will be of the essence and the Supplier will perform its obligations under the Agreementin
accordance with the timeframe(s) (if any) set out in the relevant schedule, save tha t\BSuppIier
will not be liable under this clause if it is unable to meet such obligation within the tilme required
as a direct result of any act or omission by Transnet and it has used its best endeavours to
advise Transnet of such act or omission. In the event of such delay, an Vlines detailed

in the relevant schedule sha!l be extended by a period equal t r f that delay.

Nothing in the Agreement will constitute or be deenié@d constitute a partnership between the
Parties, or constitute or be deemed to constitli Parties as agents or employees of one
another for any purpose or in any form @ er.
Neither Party shall be entitled to, gF have power or authority to enter into an agreement in
the name of the other; or give@ny warr , representation or undertaking on the other's behalf;
or create any liability agai other or bind the other’s credit in any way or for any purpose
whatsoever.

WARRANTIES

rrants to Transnet that -
has full capacity and authority to enter into and to perform the Agreement and that

the Agreement is executed by duly authorised representatives of the Supplier;

it will discharge its obligations under the Agreement and any annexure or schedule

hereto with all due skill, care and diligence;

6.1.3. it will be solely responsible for the payment of remuneration of its Personnel. The
Supplier will be solely responsible for the payment of remuneration and associated
benefits, if any, and for withholding and remitting income tax for its Personnel in

conformance with any applicable laws and regulations;

6.1.4. it will procure licences for Transnet in respect of all Third Party Material detailed in

the Work Order(s), and will procure the right for Transnet to take such copies (in

Respondent's Signature Date & Company Stamp
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whole or in part) of such Third Party Materials as it may reasonably require for the

purposes of back-up for archiving and disaster recovery; and

6.1.5. the use or possession by Transnet of any Materials will not subject Transnet to any

claim for infringement of any Intellectual Property Rights of any third party.

The Supplier warrants that it will perform its obligations under the Agreement in accordance
with the Service Levels as defined in the relevant schedule. Transnet may at its discretion audit
compliance with the Service Levels, provided that any such audit is carried out with reasonable
prior notice and in a reasonable way so as not to have an adverse effect on the perfermance of
the Services. Without prejudice to sub-clause 6.3 below, in the event that the Supplier fails to
meet the Service Levels, Transnet may claim appropriate service credits gr invoke a'tgtention of

Fees as detailed in the relevant schedule and/or Work Order.

The Supplier warrants that for a period of 90 (ninety) days fronfACeeptance of the Deliverables
they will, if properly used, conform in all materials respects with the fequirements set out in the
relevant schedule. The Supplier will atits expense remedy any such non-conformance as soon
as possible but in any event within 30 (thirty) days of notifigation by Transnet. In the event that
the Supplier fails or is unable to remedyssuchfnon-conformance within such time-scale,
Transnet will be entitled to employ a third\party 1o do so in place of the Supplier and any excess

charges or costs incurred by Trangnet ag atesult shall be paid by the Supplier.

The Supplier will remedy any defect within 14 (fourteen) days of being notified of that defectby

Transnet in writing.

The Supplier willyngt be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior

approval ofthe Supplier.

THe Suppliér shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
slib-€lause 6.5 above, including but not limited to any cost implications or any disruption or
delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be
agreed in accordance with the change control procedure, as set out in clause 28 (AMENDMENT
AND CHANGE CONTROL).

The Supplier warrants that -

6.7.1. it has, using the most up-to-date software available, tested for (and deleted) all
commonly known viruses in the Materials and for all viruses known by the Supplier

at the date of the relevant Work Order; and
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6.7.2. at the time of delivery to Transnet, the Materials do not contain any trojan horse,
worm, logic bomb, time bomb, back door, trap door, keys or other harmful

components.

The Supplier agrees that, in the event that a virus is found, it will at its own expense use its best
endeavours to assist Transnet in reducing the effect of the virus and, particularly in the event
that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the same

extent to mitigate such losses and to restore Transnet to its original operating efficiency.

The Supplier undertakes to comply with South Africa’s general privacy protection in t‘ﬁhs of the
Bill of Rights (Section 14) in connection with the Agreement and shall procure that its Personnel
shall observe the provisions of such Act (as applicable) or any amendmer%dre- ctments

thereof and any regulations made pursuant thereto.

The Supplier warrants that it has taken all reasonable precautiénste epsure that, in the event of
a disaster, the impact of such disaster on the ability of the Sup @ comply with its obligations
under the Agreement will be reduced to the greatest extent possible, and that the Supplier shall

ensure that it has appropriate, tested and doc ed regovery arrangements in place.

TRANSNET’S OBLIGATIONS

Transnet undertakes to promptlyfcompl any reasonable request by the Supplier for

information, including information cerning Transnet's operations and activities, that relate to

the Services as may be ary for the Supplier to perform the Services, but for no other

purpose. Howevergira t's compliance with any request for information is subject to any

internal securi& angd requirements and subject to the observance by the Supplier of its
b

confidentialit ns under the Agreement.

lier Il give Transnet reasonable notice of any information it requires in accordance

use 7.1 above.

bject to 13 (SUPPLIER'S PERSONNEL), Transnet agrees to provide the Supplier or its
Personnel such access to and use of its facilities as is necessary to allow the Supplier to

perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SUPPLIER

The Supplier shall —
8.1.1. respond promptly to all complaints and enquiries from Transnet;

8.1.2. inform Transnet immediately of any dispute or complaint arising in relation to the

provision of the Services.
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conduct its business in a professional manner that will reflect positively upon the

Supplier and the Supplier's Services;

keep full records clearly indicating all transactions concluded by the Supplier
relating to the performance of the Services and keep such records for at least 5

(five) years from the date of each such transaction;

obtain, and at all times maintain in full force and effect, any and all licenses, permits
and the like required under applicable laws for the provision of the Services and the

conduct of the business and activities of the Supplier; and \‘\

comply with all applicable environmental legislation and ions, and
demonstrate sound environmental policies, management n@ma ce.

er acknowledges and agrees that it shall at all times -
render the Services and perform all its duties wit @ y and integrity;

communicate openly and honestly with net and demonstrate a commitmentto

performing the Services timeously, ntly'and to the required standards;

endeavour to provide the highest p le standards of service and professionalism,
with a reasonable deg f eare and diligence;

.
use its best ende vou@vake every diligent effort to meet agreed deadlines;

treatits o el, as well as all Transnet’s officers, employees, agents and

consultant airness and courtesy and respect for their human rights;

p % promote its own internal policies aimed at prohibiting and preventing
ir discrimination (as further referred to in clause 22 — EQUALITY AND

IVERSITY);

treat all enquiries from Transnet in connection with the Services with courtesy and
respond to all enquiries promptly and efficiently. Where the Supplier is unable to
comply with the provisions of this clause, the Supplier will advise Transnet of the
delay and the reasons therefore and will keep Transnet informed of progress made

regarding the enquiry;

when requested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other
Confidential Information, except where a Non-Disclosure Agreement has been

entered into between the Parties;
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8.2.9. not allow a confiict of interest to develop between its own interests (or the interests

of any of its other customers) and the interests of Transnet;

8.2.10. not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or

an attempt to otherwise exert undue influence over the recipient;
8.2.11. not mislead Transnet or its officers, employees and stakeholders, whether by actor
omission;

8.2.12. not otherwise act in an unethical manner or do anything which could r §‘c>‘nably be

expected to damage or tarnish Transnet’s reputation or busines e; and

8.2.13. immediately report to Transnet any unethical, fraudulen Wise unlawful
conduct of which it becomes aware in connection with of the provision of

Services.

FEES AND EXPENSES

In consideration of the provision of the Servi ansnet will pay to the Supplier the Fees

detailed in the relevant schedule or Wor
Transnet will not be invoiced for ia in the provision of the Services save for those

materials (if any) set out in the Wotk Order and accepted by Transnet or in any relevant Work

Order (which will be invoi Transnet at cost).

Unless otherwise adreediin‘a schedule or Work Order, Transnet will reimburse to the Supplier

all reasonabl \ oper expenses incurred directly and solely in connection with the provision

of the Services, previded that all such expenses -

9.3d. are agreed by Transnet in advance;

are incurred in accordance with Transnet’s standard travel and expenses policies;
5 are passed on to Transnet at cost with no administration fee; and

9.34. will only be reimbursed if supported by relevant receipts.

All invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the invoice will, where appropriate, include VAT as a separate

item.
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10. INVOICING AND PAYMENT

10.1. Transnet shall pay the Supplier the amounts stipulated in the relevant schedule or Work Order,

subject to the terms and conditions of the Agreement.

10.2. Transnet shall pay such amounts to the Supplier, upon receipt of a correct and undisputed
invoice together with the supporting documentation as specified in the Schedule of
Requirements or Work Order appended hereto, once the undisputed invoices, or such portion

of invoices which are undisputed become due and payable to the Supplier for the provision of

the Services, in terms of sub-clause 10.4 below. ‘\“

10.3. All Fees and other sums payable under the Agreement are exclusive of VAT,"Which will be
payable at the applicable rate.

10.4. Unless otherwise provided for in the Schedule of Requirements,g er(s) appended to

statement. Payment
n 30 (thirty) days after date

of receipt by Transnet of the statement togetherwi undisputed invoices and supporting

S

upplier shall be entitled to charge interest on the

the Agreement, invoices shall be submitted together with a

against such month-end statement shall be made by Transnet¥

documentation.

10.5. Where the payment of any invoice, or a an invoice which is not in dispute, is not made
in accordance with this clause 1
outstanding amount, at The Standatd,Bank of South Africa’s prime rate of interest in force, for

the period from the due ayment until the outstanding amount is paid.

1. FEE ADJUSTMEN
11.1. Feesfor Se & red in terms of the Agreement shall be subject to review as indicated in

the e Requirements or Work Orders annexed hereto from time to time.

11.2 less 2 (two) months prior to any proposed Fee adjustment, the Parties shall commence

tions for Fees for the next period or as otherwise indicated and appended hereto.

e

Q‘ Should Transnet and the Supplier fail to reach an agreement on Fees for the successive period,

either Party shall be entitied to terminate the Agreement and/or the relevant Work Order after

giving 30 (thirty) days written notice to the other.

11.4. Neither Party shall have any claim against the other of whatsoever nature by reason of such

cancellation as envisaged in sub-clause 11.3 above.
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AL PROPERTY RIGHTS

12.1. Title to Confidential Information

12.1.1.

12.1.2.

12.1.3.

12.1.4.

Transnet will retain all right, titte and interest in and to its Confidential Information
and Background Intellectual Property and the Supplier acknowledges thatithas no
claim of any nature in and to the Confidential Information and Background
Intellectual Property that is proprietary to Transnet. For the avoidance of doubt, all

the Supplier's Background Intellectual Property shall remain vested in the Supplier.

Transnet shall grant to the Supplier an irrevocable royalty free non-exclusive license
to use Transnet's Background Intellectual Property only for the Per d Purpose.

This license shall not permit the Supplier to sub-license togther parties.

The Supplier shall grant to Transnet an irrevocable e, non-exclusive

)

Purpose. This licence shall not permit Trangnet to sSulb-

licence to use the Supplier's Background Intellé

The Supplier shall grant Transnet to Supplier's Background Intellectual
| beyb fide negotiated between the Parties for the

Join

extent that such accesS is re gd.

Property on terms which shal

purpose of commercially e the Foreground Intellectual Property, to the

12.2. Title to Intellectual Propert

12.2.1.

12.2.2.

12.2.3.

All rightgti d interest in and to Foreground Intellectual Property prepared
co @eveloped by the Supplier, its researchers, agents and employees
s '&& Transnet and the Supplier acknowledges that it has no claim of any

re in and to the Foreground Intellectual Property. The Supplier shall not at any
ime during or after the termination or cancellation of the Agreement dispute the
validity or enforceability of such Foreground Intellectual Property, or cause to be
done any act or thing contesting or in any way impairing or tending to impair any part

of that right, title and interest to any of the Foreground Intellectual Property and shall

not counsel or assist any person to do so.

Transnet shall be entitled to seek protection in respect of the Foreground
Intellectual Property anywhere in the world as it shall decide in its own absolute
discretion and the Supplier shall reasonably assist Transnet in attaining and

maintaining protection of the Foreground Intellectual Property.

Where the Foreground Intellectual Property was created by the Supplier or its

researchers, agents and employees and where Transnet elects not to exercise its
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option to seek protection or decides to discontinue the financial support of the
prosecution or maintenance of any such protection, Transnet shall notify the
Supplier who shall have the right of first refusal to file or continue prosecution or
maintain any such applications and to maintain any protection issuing on the

Foreground Intellectual Property.

No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the
sums payable in terms of this Agreement. The Supplier undertakes_te, sign all
documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/og th€ prior written
consent of Transnet (which consent shall not be unrgasonably be withheld), the
Supplier shall under no circumstances be entitledlas of right, or to claim the right, to
use Transnet's Background Intellectual Property arid/or Foreground intellectual

Property.

12.3. Title to Improvements

12.3.1.

Any improvements, developments, adaptations and/or modifications to the
Foreground Intellectual Propérty, and any and all new inventions or discoveries,
based on or resulting from the use of Transnet's Background Intellectual Property
and/or Coffidentialinformation shall be exclusively owned by Transnet. The
Suppfier sifall disclose promptly to Transnet all such improvements, developments,
adaptationg’and/or modifications, inventions or discoveries. The Supplier hereby
undertakes to sign all documents and do all things as may be necessary to effect,
record and perfect the assignment of such improvements, developments,
adaptations and/or modifications, inventions or discoveries to Transnet and the
Supplier shall reasonably assist Transnet in attaining, maintaining or documenting

ownership and/or protection of the improved Foreground Intellectual Property.

12.4. Unauthorised Use of Confidential Information

12.41.

The Supplier shall not authorise any party to act on or use in any way any
Confidential Information belonging to Transnet whether or not such supplier is
aware of such Confidential Information, and shall promptly notify Transnet of the
information if it becomes aware of any party so acting, and shall provide Transnet
the information with such assistance as Transnet reasonably requires, at Transnet's

cost and expense, to prevent such third party from so acting.
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12.5. Unauthorised Use of Intellectual Property

12.5.1. The Supplier agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Supplier acquires knowledge and Transnet shall have the

right, as its own option, to proceed against any party infringing its Intellectual

Property.
12.5.2. It shall be within the discretion of Transnet to determine what steps sh De taken
against the infringer and the Supplier shall co-operate fully wi ansnet, at

Transnet's cost, in whatever measure including legal action to Bring any
infringement of illegal use to an end. V

12.5.3. The Supplier shall cooperate to provide Tran tly with all relevant

ascertainable facts.

12.5.4. If proceedings are commenced by Tr lone, Transnet shall be responsible

for all expenses but shall be entitl Il damages or other award arising out of
such proceedings. If procee mmenced by both Parties, both Parties will
n

be responsible for the es apd both Parties shall be entitled to damages or
other award arising outiof proceedings.

13. SUPPLIER’S PERSONNEL

13.1.

13.

13.4.

The Supplier's Pefsonpel Il be regarded at all times as employees, agents or subcontractors
of the Suppli x ationship of employer and employee shall arise between Transnet and
i rs

nel under any circumstances regardless of the degree of supervision that

d over the Personnel by Transnet.

lier warrants that all its Personnel will be entitled to work in South Africa or any other

untry in which the Services are to be performed.

. The Supplier will ensure that its Personnel comply with all reasonable requirements made

known to the Supplier by Transnet concerning conduct at any Transnet premises or any other
premises upon which the Services are to be performed (including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements). The
Supplier will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or
on behalf of it, any Supplier Personnel whose admission or presence would, in the reasonable

opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
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whose presence would be in breach of any rules and regulations governing Transnet's
Personnel, provided that Transnet notifies the Supplier of any such refusal (with reasons why).
The reasonable exclusion of any such individual from such premises shall not relieve the

Supplier from the performance of its obligations under the Agreement.

The Supplier agrees to use all reasonable endeavours to ensure the continuity of its Personnel
assigned to perform the Services. If any re-assignment by the Supplier of those Personnel is
necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Supplier will promptly supply a replacement of equivalent calibre
and experience, and any such replacement shall be approved by Transnet prior to €gmmencing

provision of the Services, such approval not to be unreasonably withheld.

14. LIMITATION OF LIABILITY

14.1.

14.2.

14.3.

14.4.

Neither Party excludes or limits liability to the other Party for -
14.1.1. death or personal injury due to negligencenor
14.1.2. fraud.

The Supplier shall indemnify and keepiTranshet indemnified from and against liability for
damage to any Transnet property(whether tangible or intangible) or any other loss, costs or
damage suffered by Transnét to thévestent that it results from any act of or omission by the
Supplier or its Personngl inc@aRection with the Agreement. The Supplier’s liability arising out of
this sub-clause 1472 shallbe limited to a maximum amount payable in respect of any one
occurrence or aysefies of related occurrences in a single calendar year, such amount to be

agreed imwriting bywthe Parties.

Subjectfalways to sub-clauses 14.1 and 14.2, the liability of either the Supplier or Transnet
under Apih connection with the Agreement, whether for negligence, misrepresentation, breach
of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% (one hundred percent) of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

Subject to sub-clause 14.1 above, and except as provided in sub-clauses 14.2 and 14.3 above,
in no event shall either Party be liable to the other for indirect or consequential loss or damage
or including indirect or consequential loss of profits, business, revenue, goodwill or anticipated
savings of an indirect nature or loss or damage incurred by the other Party as a result of third

party claims.
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14.5. If for any reason the exclusion of liability in sub-clause 14.4 above is void or unenforceable,
either Party's total liability for all loss or damage under the Agreement shall be as provided in

sub-clause 14.3 above.

14.6. Nothing in this clause 14 shall be taken as limiting the liability of the Supplier in respect of
clause 12 (INTELLECTUAL PROPERTY RIGHTS) or clause 16 (CONFIDENTIALITY).

15. INSURANCES
15.1. Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out

insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for tfi@ftnestruction,
death or injury to any person and damage to property. The level of insurafice will be kept under
review by Transnet, on an annual basis, to ensure its adequacy, pravidetthatany variation to

the level of such insurance shall be entirely at the discretion gf th&Supplier.

15.2. The Supplier shall arrange insurance with reputable ifisurerssand will produce to Transnet
evidence of the existence of the policies and the rec&iptsifor payment of the current premiums,

on an annual basis within thirty (30) days aftefidate’of policy renewals.

15.3. Subject to sub-clause 15.4 below, if the{Supplier fails to effect adequate insurance under this
clause 15, it shall notify Transnetfin writingsa€ soon as it becomes aware of the reduction or
inadequate cover and Transpet may argange or purchase such insurance. The Supplier shall
promptly reimburse Trarighet\for any premiums paid provided such insurance protects the
Supplier's liability. JifanSnet assumes no responsibility for such insurance being adequate to

protect all of the Sugpliers liability.

15.4. In the event that th& Supplier receives written notice from its insurers advising of the termination
of it€ insurance cover referred to in sub-clause 15.1 above or if the insurance ceases to be
availablegfpon commercially reasonable terms, the Supplier shall immediately notify Transnet
fh writing of such termination and/or unavailablility whereafter either the Supplier or Transnet
may terminate the Agreement on giving the other party not less than 30 (thirty) days prior written

notice to that effect

16. CONFIDENTIALITY

16.1. The Parties hereby undertake the following, with regard to Confidential Information -

16.1.1. not to divulge or disclose to any person whomsoever in any form or manner
whatsoever, either directly or indirectly, any Confidential Information of the other,
without the prior written consent of such other Party, other than when called upon to
do so in accordance with a statute, or by a court having jurisdiction, or by any other

duly authorised and empowered authority or official, in which event the Party
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concerned shall do what is reasonably possible to inform the other of such a
demand and each shall assist the other in seeking appropriate relief or the

instituting of a defensive action to protect the Confidential Information concerned;

not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the
Agreement, for any purpose whatsoever other than for the purpose for which it is
disclosed or otherwise than in strict compliance with the provisions in the

Agreement; “\

not to make any notes, sketches, drawings, photographs or copigs ofjany kind of

any part of the disclosed Confidential Information, withouttheﬁrior writtép consent

of such other Party, except when reasonably necessary pose of this
Agreement, in which case such copies shall a as Confidential

Information;

not to de-compile, disassemble or reverse efigineer any composition, compilation,

concept application, item, comp de-¢ompilation, including software or

-

be carried out excepf in the performance of its obligations pursuant to this

hardware disclosed and shal yse any sample provided by Transnet, or

otherwise determine the co

or structure or cause to permit these tasks to

Agreement;

not to ex re to safeguard Transnet Confidential Information than the

Party€xergise safeguarding its own competitive, sensitive or Confidential

| a

idential Information discliosed by either Party to the other or by either Party to

ny other party used by such Party in the performance of the Agreement, shall be
dealt with as “restricted” or shall be dealt with according to any other appropriate
level of confidentiality relevant to the nature of the information concerned, agreed
between the Parties concerned and stipulated in writing for such information in such

cases,

the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential
Information with regard to any matter related to the Agreement, uniess written
authorisation to do so has first been obtained from the Party first disclosing such

information;
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each Party shall be entitled to disclose such aspects of Confidential Information as
may be relevant to one or more technically qualified employees or consultants of
the Party who are required in the course of their duties to receive the Confidential
Information for the Permitted Purpose provided that the employee or consuitant
concerned has a legitimate interest therein, and then only to the extent necessary
for the Permitted Purpose, and is informed by the Party of the confidential nature of
the Confidential Information and the obligations of the confidentiality to which such
disclosure is subject and the Party shall ensure such employees or consultants

honour such obligations;

each Party shall notify the other Party of the name of each person or @ity to whom
any Confidential Information has been disclosed as soon ag practicable after such

disclosure;

each Party shall ensure that any person or entityfo which iPdiscloses Confidential
Information shall observe and perform all ofithe covem@nts the Party has accepted
in the Agreement as if such person orentitfias signed the Agreement. The Party
disclosing the Confidential Informationsehall be responsible for any breach of the

provisions of the Agreement by thejpetson or entity; and

each Party may by written noti€€”to the other Party specify which of the Party's

employees, officets or agents are required to sign a non-disclosure undertaking.
and obligations\withyregard to Confidential Information in this clause 16 shall not
e -

a Party casl demonstrate that such information is already in the public domain or
becomes available to the public through no breach of the Agreement by that Party,

or its Personnel; or

was rightfully in a Party's possession prior to receipt from the other Party, as proven
by the first-mentioned Party’s written records, without an infringement of an

obligation or duty of confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

16.3. This clause 16 shall survive termination for any reason of the Agreement and shall remain in

force and effect from the Commencement Date of the Agreement and 5 (five) years after the

termination of the Agreement. Upon termination of the Agreement, all documentation furnished

to the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
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without limitation all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Supplier fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or
Work Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in
such event, the provision of any remaining commitment shall remain subject in all respects to these
conditions. \‘\

TERM AND TERMINATION

18.1. The Agreement shall commence on the Commencement Date, as spegified in tihe schedules
hereto, and shall continue subject to termination in accordance provisions of the

Agreement or otherwise in accordance with law or equity.

18.2. Transnet may terminate the Agreement without cause By giving the Supplier 30 (thirty) days’

notice in writing.

18.3. Either Party may terminate the Agreementforth by notice in writing to the other Party where
the other Party has committed a e % ault and, where such Default is capable of

remedy, has failed to remedy such\Defadit within 30 (thirty) days of receiving notice specifying

the Default and requiring its remedy.

reement forthwith by notice in writing to the other Party when

18.4. Either Party may ter
the other Party is e to pay its debts as they fall due or commits any act or omission which
would be an ac vency in terms of the Insolvency Act, 1936 (as amended), or if any

actiongapph n or proceeding is made with regard to it for -
voluntary arrangement or composition or reconstruction of its debts;

the presentation of an administrative petition;

its winding-up or dissolution;
18.4.4. the appointment of a liquidator, trustee, receiver, administrative receiver or similar
officer; or

18.4.5. any similar action, application or proceeding in any jurisdiction to which it is subject.

18.5. Transnet may terminate the Agreement at any time within 2 (two) months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, “control” means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.
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18.6. Transnet may cancel any schedule hereto or Work Order at any time on giving the Supplier 30

(thirty) days' notice.

CONSEQUENCE OF TERMINATION

19.1. Termination in accordance with clause 18 (TERM AND TERMINATION) shall not prejudice or
affect any right of action or remedy which shall have accrued or shall thereafter accrue to either
Party and all provisions which are to survive the Agreement or impliedly do so shall remain in

force and in effect.

19.2. On termination of the Agreement or a Work Order, the Supplier will immediately déliver up, and
procure that its Personnel will immediately deliver up to Transnet, all Deliverables'apd property
belonging to Transnet (or, in the event of termination of a Work Ordem,stigh as js relevant to
that Work Order) which may be in the possession of, or under the &8ntiol ef the Supplier, and

certify to Transnet in writing that this has been done.

19.3. To the extent that any of the Deliverables and property réferredtesifi sub-clause 19.2 above are
in electronic form and contained on non-detachable stéfage devices, the Supplier will provide
Transnet with unencrypted copies of the same@n atagnetic media and will irretrievably destroy

and delete copies so held.

19.4. Inthe event that the Agreement is ferminaté@by the Supplier under sub-clause 18.3 (TERM AND
TERMINATION), or in the evert that @alérk Order is terminated by Transnet under sub-clause
18.6 (TERM AND TERMINARON), Transnet will pay to the Supplier all outstanding Fees
(apportioned on adaily basis) relating to the work undertaken by the Supplier up until the date
of such terminétiomgTransnet will also pay the costs of any goods and materials ordered by the
Suppliet,in relatioMmto the such work for which the Supplier has paid or is legally obliged to pay,
in wifich cas&won delivery of such goods or materials, the Supplier will promptly deliver such

goods andsnaterials to Transnet or as it may direct.

19%. T he provisions of clauses 2 (DEFINITIONS), 6 (WARRANTIES), 12 (INTELLECTUAL PROPERTY
RIGHTS), 14 (LIABILITY), 16 (CONFIDENTIALITY), 19 (CONSEQUENCE OF TERMINATION}), 25
(DISPUTE RESOLUTION) and 29 (GOVERNING LAW) shall survive termination or expiry of the

Agreement.

19.6. If either Party (the “Defaulting Party") commits a material breach of the Agreement and fails to
remedy such breach within 10 (ten) Business Days of written notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party. For the avoidance of doubt, if -
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19.6.1. the Supplier effects or attempts to effect a compromise or composition with its

creditors; or

19.6.2. either Party is provisionally or finally liquidated or is placed under judicial

management, whether provisionally or finally; or

19.6.3. either Party ceases or threatens to cease to carry on its normal line of business or
defaults or threatens to default in the payment of its liabilities generally, or commits
any act or omission which would be an act of insolvency in terms of the Insolvency
Act, 1936 (as amended); then \‘\

the other Party shall be entitled, but not obliged, to terminate the Agreement on Writign notice, in
which event such termination shall be without any liability and without Wo any claims

which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the
prior written consent of the other. Further, in the ev at snet wishes to assign or novate the
reest

Agreement to any third party, the Supplier ag t shall not unreasonably withhold or delay its

consent to such assignment or novation an¢ fishall only be entitled to recover from Transnet

any reasonable legal costs incurred |t as ect result of such assignment or novation.

FORCE MAJEURE

21.1. Neither Party shall against the other Party arising from any failure or delay in the

majeure suc f God, fire, flood, war, strike, lockout, industrial dispute, government

performance tion of either Party under the Agreement, caused by an act of force
i

actiopf la r regulations, riots, terrorism or civil disturbance, defaults, delays or

uance on the part of independent contractors, suppliers, or other circumstances or

eyond the reasonable control of either Party, and to the extent that the performance of

ligations of either Party hereunder is delayed by virtue of the aforegoing, any period stipulated

for any such performance shall be reasonably extended.

21.2. Each Party will take all reasonable steps by whatever lawful means that are available, to

resume full performance as soon as practicable and will seek agreement to modification of the
relevant provisions of the Agreement in order to accommodate the new circumstances caused
by the act of force majeure. If a Party fails to agree to such modifications proposed by the other
Party within 90 (ninety) days of the act of force majeure first occurring, either Party may

thereafter terminate the Agreement with immediate notice.
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22. EQUALITY AND DIVERSITY

22.1. The Supplier will not victimise, harass or discriminate against any employee of either Party to
the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This
provision applies, but is not limited to employment, upgrading, work environment, demotion,
transfer, recruitment, recruitment advertising, termination of employment, rates of pay or other

forms of compensation and selection for training.

22.2. Both Parties to the Agreement undertake that they will not, and shall procure that it t,?n"]‘ployees,

agents and subcontractors will not breach any applicable discrimination le n and any

amendments and re-enactments thereof. V

23. NON-WAIVER

23.1. Failure or neglect by either Party, at any time, to enforce any pvisions of the Agreement,

shall not, in any manner, be construed to be a waiver ofiany of Party's rights in that regard

and in terms of the Agreement.
23.2. Such failure or neglect shall not, in any ary@ffect the continued, unaltered validity of the
Agreement, or prejudice the right of a institute subsequent action.

24. PARTIAL INVALIDITY

If any provision of the Agree all be held to be invalid, illegal or unenforceable, or shall be
required to be modifie e ity, legality and enforceability of the remaining provisions shall not
be affected ther b\

25. DISPUT TION

25.1. o ispute of whatsoever nature arise between the Parties concerning the Agreement,
s shall try to resolve the dispute by negotiation within 10 (ten) Business Days of such

o pute arising.
- 25%2. If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.

25.4. This clause constitutes an irrevocable consent by the Parties to any proceedings in terms
hereof, and neither of the Parties shall be entitled to withdraw from the provisions of this clause

or claim at any such proceedings that it is not bound by this clause 25.
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This clause 25 is severable from the rest of the Agreement and shall remain in effecteven if the
Agreement is terminated for any reason.

This clause 25 shall not preclude either Party from seeking urgent relief in a court of

appropriate jurisdiction, where grounds for urgency exist.

26. ADDRESSES FOR NOTICES

26.1.

26.2.

26.3.

27.1.

27.

The Parties to the Agreement select the physical addresses and facsimile (“fax”) numbers,
detailed in Schedule 2 hereto, as their respective addresses for giving or sending any notice
provided for or required in terms of the Agreement, provided that either Party shalllbe entitied to

substitute such other address or fax number, as may be, by written notice to the other.

Any notice addressed to a Party at its physical or postal address sh t by prepaid
registered post, or delivered by hand, or sent by fax.

Any notice shall be deemed to have been given - O

26.3.1. if posted by prepaid registered post, 10 ays after the date of posting thereof;

26.3.2. if hand delivered, on the day of d s or

26.3.3. if faxed, on the date and t sending of such fax, as evidenced by a fax

confirmation printout, [provided that such notice shall be confirmed by prepaid

registered post onithe d dispatch of such fax, or, should no postal facilities be
available op th , on the next Business Day.
27. WHOLE AND ON @M NT

The Parties & nfirm that the Agreement constitutes the whole and only agreement

be n the ith regard to the subject matter of the Agreement.

hereby confirm that the Agreement replaces all other agreements which exist or
ay have existed in any form whatever between them, with regard to the subject matter dealt

with in the Agreement, including any annexures, schedules or Work Order(s) appended hereto.

28. AMENDMENT AND CHANGE CONTROL

28.1. Any requirement for an amendment or change to the Agreement or to the Schedule of
Requirements or to a Work Order shall only be valid if it is in writing, signed by both Parties and
added to the Agreement as an addendum hereto.

28.2. In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to
agree any proposed changes using the dispute resolution procedures in clause 25 (DISPUTE
RESOLUTION).
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GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the
Republic of South Africa and is subject to the jurisdiction of the courts of the Republic of South

Africa.

COUNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall

constitute one and the same instrument. Either Party may enter into the Agreement by signing any

4

\
O

such counterpart.

O
O
N

\
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