TRANSNETD

NON-DISCLOSURE AGREEMENT

THIS AGREEMENT ismade at ..............ccooeveiiinn. onthe ....dayof ...................... 2009

BETWEEN:

Transnet Limited (“Transnet”) (Registration No. 1990/000900/06)

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street,

Johannesburg 2001, Gauteng, Republic of South Africa

and

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information (as defined below) and it is
envisaged that each party may from time to time receive Information relating to the other in
respect thereof. In consideration of each party making available to the other such Information,
the parties jointly agree that any dealings between them shall be subject to the terms and
conditions of this Agreement which themselves will be subject to the parameters of the

Proposal.
IT IS HEREBY AGREED

1. Interpretation

In this Agreement:-

“Agents” means directors, officers, employees, agents, professional advisers,

contractors or sub-contractors, or any Group member;
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“Confidential Information” means any information or other data relating to one party
(the “Disclosing Party”) and/or the business carried on or proposed or intended to be
carried on by that party and which is made available for the purposes of the Proposal to
the other party (the “Receiving Party”) or its Agents by the Disclosing Party or its Agents
or recorded in agreed minutes following oral disclosure and any other information
otherwise made available by the Disclosing Party or its Agents to the Receiving Party or
its Agents, whether before, on or after the date of this Agreement, and whether in writing
or otherwise, including any information, analysis or specifications derived from,

containing or reflecting such information but excluding information which:-

(a) is publicly available at the time of its disclosure or becomes publicly available
(other than as a result of disclosure by the Receiving Party or any of its Agents

contrary to the terms of this Agreement); or

(b) was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any

restriction as to its use or disclosure prior to its being so disclosed; or

(c) following such disclosure, becomes available to the\Receiving Party or its Agents
(as can be demonstrated by its written recordssor ether reasonable evidence) from
a source other than the Disclosing Party orlits Agents, which source is not bound
by any duty of confidentiality owed, diteetly or indirectly, to the Disclosing Party in

relation to such information;

“Group” means any subsidiary, any holding company and any subsidiary of any holding

company of either party;

“Information” means allirfformation in whatever form including, without limitation, any
information relatingd® Systems, operations, plans, intentions, market opportunities, know-
how, trade secrets ‘and business affairs whether in writing, conveyed orally or by

machine-readable medium; and

“Proposal” means the aggregation of Transnet's Request for Information (RFI) and

Request for Proposal (RFP).

2. Confidential Information

2.1 The Receiving Party will treat and keep all Confidential Information as secret and
confidential and will not, without the Disclosing Party’s written consent, directly or
indirectly communicate or disclose (whether in writing or orally or in any other
manner) Confidential Information to any other person other than in accordance with

the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose

of technical and commercial discussions between the parties in relation to the
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Proposal or for the subsequent performance of any contract between the parties in

relation to the Proposal.

2.3 Notwithstanding clause 2.1, the Receiving Party may disclose Confidential

Information:

(a) To those of its Agents who strictly need to know the Confidential Information
for the sole purpose set out in clause 2.2 provided that the Receiving Party
shall ensure that such Agents are made aware prior to the disclosure of any
part of the Confidential Information that the same is confidential and that they
owe a duty of confidence to the Disclosing Party. The Receiving Party shall
at all times remain liable for any actions of such Agents that would constitute

a breach of this Agreement; or

(b) to the extent required by law or the rules of any applicable regulatory

authority, subject to clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential
Information in accordance with clause 2.3 (ii) above, it'shall promptly notify the
Disclosing Party and co-operate with the Disclosing ,Party regarding the form,
nature, content and purpose of such disclosurg or\any action which the Disclosing

Party may reasonably take to challenge the.validity of such requirement.

2.5 In the event that any Confidential Igfogmation shall be copied, disclosed or used
otherwise than as permitted under_this Agreement then, upon becoming aware of
the same, without prejudicen@ ‘any rights or remedies of the Disclosing Party, the
Receiving Party shall 4s\sebn as practicable notify the Disclosing Party of such
event and if requested take such steps (including the institution of legal
proceedings)¢as shall be necessary to remedy (if capable of remedy) the default

and/or to prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its
disclosure shall not confer on the Receiving Party any rights, including intellectual
property rights, over the Confidential Information whatsoever beyond those

contained in this Agreement.

3. Records and return of Information

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information
and any copies thereof to at least the same standard as the Receiving Party keeps
its own Confidential Information. The Receiving Party shall not make any copies or
reproduce in any form any Confidential Information except for the purpose of

disclosure as permitted in accordance with this Agreement.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing

Party upon request, of the Confidential Information provided and any copies made
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thereof and, so far as is reasonably practicable, of the location of such Confidential

Information and any copies thereof.

3.3 The Receiving Party shall, within seven days of receipt of a written demand from

the Disclosing Party or of its ceasing to be interested in the Proposal:
(a) Return all written Confidential Information (including all copies); and

(b) expunge or destroy any Confidential Information from any computer, word
processor or other device whatsoever into which it was copied, read or

programmed by the Receiving Party or on its behalf (including by any person

The obligations in this clause 3.3 shall not apply to the extent that (but only for so
long as) it is necessary to retain copies for the purpose of providing information to

any regulatory authority in accordance with clause 2.3 (b) above.

3.4 The Receiving Party shall on request supply a certificate signed by a director as to

its full compliance with the requirements of clause 3.3 (b) above.

4. Announcements

4.1 Neither party will make or permit to be made any arineuncement or disclosure of its
prospective interest in the Proposal without the prior written consent of the other
party.

4.2 Neither party shall make use of the athér*party’s name or any information acquired
through its dealings with the other\party for publicity or marketing purposes without

the prior written consent of‘thie\other party.

5. Duration

The obligations offeach party and its Agents under this Agreement shall survive the
termination of any discussions or negotiations between the parties regarding the

Proposal and continue thereafter for a period of 5 (five) years.

6. Principal

Each party confirms that it is acting as principal and not as nominee, agent or broker for
any other person and that it will be responsible for any costs incurred by it or its advisers
in considering or pursuing the Proposal and in complying with the terms of this
Agreement.

7. Adequacy of damages

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing
Party from pursuing any other remedies available by it, either at law or in equity, for any
such threatened or actual breach of this Agreement including specific performance,

recovery of damages or otherwise.
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8. Privacy and Data Protection

8.1

8.2

9.1

9.2

9.3

9.4

9.5

9.6

The Receiving Party undertakes to comply with South Africa’s general privacy
protection in terms of the Bill of Rights (Section 14) in connection with this Proposal
and shall procure that its personnel shall observe the provisions of such Act (as
applicable) or any amendments and re-enactments thereof and any regulations

made pursuant thereto.

The Receiving Party warrants that it and its Agents have the appropriate technical
and organisational measures in place against unauthorised or unlawful processing
of data relating to the Proposal and against accidental loss or destruction of, or

damage to such data held or processed by them.

General

Neither party may assign the benefit of this Agreement'or any interest hereunder
except with the prior written consent of the otherysave that Transnet may assign

this Agreement at any time to any member df the“Transnet Group.

No failure or delay in exercising any sight; power or privilege under this Agreement
will operate as a waiver of it, nor Will any single or partial exercise of it preclude any
further exercise or the exeteise of any right, power or privilege under this

Agreement or otherwises:

The provisions of ¢his, Agreement shall be severable in the event that any of its
provisions areheld by a court of competent jurisdiction or other applicable authority
to be invalid, void or otherwise unenforceable, and the remaining provisions shall

remain enforceable to the fullest extent permitted by law.
This Agreement may only be modified by a written agreement duly signed by
persons authorised on behalf of each party.

Nothing in this Agreement shall constitute the creation of a partnership, joint

venture or agency between the parties.

This Agreement will be governed by and construed in accordance with South
African law and the parties irrevocably submit to the exclusive jurisdiction of the

South African courts.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

by their respective duly authorised representatives.

For and on behalf of
TRANSNET LIMITED

duly authorised thereto

For and on behalf of

duly authorised thereto

Name: Name:
Position: Position:
Signature: Signature:
Date: Date:

AS WITNESS: AS WITNESS:
Name: Name:
Signature: Signature:
Date: Daté:

AS WITNESS: AS WITNESS:
Name: Name:
Signature: Signature:
Date: Date:

Non-Disclosure Agreement
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TRANSNETD

NON-DISCLOSURE AGREEMENT

THIS AGREEMENT ismade at ..............coeeveniennn. onthe ....dayof ...................... 2011

BETWEEN:

Transnet Limited (“Transnet”) (Registration No. 1990/000900/06)

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street,

Johannesburg 2001, Gauteng, Republic of South Africa

and

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information (as defined below) and it is
envisaged that each party may from time to time receive Information relating to the other in
respect thereof. In consideration of each party making available to the other such Information,
the parties jointly agree that any dealings between them shall be subject to the terms and
conditions of this Agreement which themselves will be subject to the parameters of the

Proposal.
IT IS HEREBY AGREED

1. Interpretation

In this Agreement:-

“Agents” means directors, officers, employees, agents, professional advisers,

contractors or sub-contractors, or any Group member;
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“Confidential Information” means any information or other data relating to one party
(the “Disclosing Party”) and/or the business carried on or proposed or intended to be
carried on by that party and which is made available for the purposes of the Proposal to
the other party (the “Receiving Party”) or its Agents by the Disclosing Party or its Agents
or recorded in agreed minutes following oral disclosure and any other information
otherwise made available by the Disclosing Party or its Agents to the Receiving Party or
its Agents, whether before, on or after the date of this Agreement, and whether in writing
or otherwise, including any information, analysis or specifications derived from,

containing or reflecting such information but excluding information which:-

(a) is publicly available at the time of its disclosure or becomes publicly available
(other than as a result of disclosure by the Receiving Party or any of its Agents

contrary to the terms of this Agreement); or

(b) was lawfully in the possession of the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) free of any

restriction as to its use or disclosure prior to its being so disclosed; or

(c) following such disclosure, becomes available to the\Receiving Party or its Agents
(as can be demonstrated by its written records,or ethier reasonable evidence) from
a source other than the Disclosing Party orlits Agents, which source is not bound
by any duty of confidentiality owed, direetly or indirectly, to the Disclosing Party in

relation to such information;

“Group” means any subsidiary, any holding company and any subsidiary of any holding

company of either party;

“Information” means allirfformation in whatever form including, without limitation, any
information relatingd® Systems, operations, plans, intentions, market opportunities, know-
how, trade secrets ‘and business affairs whether in writing, conveyed orally or by

machine-readable medium; and

“Proposal” means the aggregation of Transnet's Request for Information (RFI) and

Request for Proposal (RFP).

2. Confidential Information

2.1 The Receiving Party will treat and keep all Confidential Information as secret and
confidential and will not, without the Disclosing Party’s written consent, directly or
indirectly communicate or disclose (whether in writing or orally or in any other
manner) Confidential Information to any other person other than in accordance with

the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose

of technical and commercial discussions between the parties in relation to the
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Proposal or for the subsequent performance of any contract between the parties in

relation to the Proposal.

2.3 Notwithstanding clause 2.1, the Receiving Party may disclose Confidential

Information:

(a) To those of its Agents who strictly need to know the Confidential Information
for the sole purpose set out in clause 2.2 provided that the Receiving Party
shall ensure that such Agents are made aware prior to the disclosure of any
part of the Confidential Information that the same is confidential and that they
owe a duty of confidence to the Disclosing Party. The Receiving Party shall
at all times remain liable for any actions of such Agents that would constitute

a breach of this Agreement; or

(b) to the extent required by law or the rules of any applicable regulatory

authority, subject to clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential
Information in accordance with clause 2.3 (ii) above, it'shall promptly notify the
Disclosing Party and co-operate with the Disclosing ,Party regarding the form,
nature, content and purpose of such disclosurg or\any action which the Disclosing

Party may reasonably take to challenge the.validity of such requirement.

2.5 In the event that any Confidential Igfogmation shall be copied, disclosed or used
otherwise than as permitted under_this Agreement then, upon becoming aware of
the same, without prejudicent@ "any rights or remedies of the Disclosing Party, the
Receiving Party shall 4s\sebn as practicable notify the Disclosing Party of such
event and if regquested take such steps (including the institution of legal
proceedings)¢as shall be necessary to remedy (if capable of remedy) the default

and/or to prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its
disclosure shall not confer on the Receiving Party any rights, including intellectual
property rights, over the Confidential Information whatsoever beyond those

contained in this Agreement.

3. Records and return of Information

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information
and any copies thereof to at least the same standard as the Receiving Party keeps
its own Confidential Information. The Receiving Party shall not make any copies or
reproduce in any form any Confidential Information except for the purpose of

disclosure as permitted in accordance with this Agreement.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing

Party upon request, of the Confidential Information provided and any copies made
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thereof and, so far as is reasonably practicable, of the location of such Confidential

Information and any copies thereof.

3.3 The Receiving Party shall, within seven days of receipt of a written demand from

the Disclosing Party or of its ceasing to be interested in the Proposal:
(a) Return all written Confidential Information (including all copies); and

(b) expunge or destroy any Confidential Information from any computer, word
processor or other device whatsoever into which it was copied, read or

programmed by the Receiving Party or on its behalf (including by any person

The obligations in this clause 3.3 shall not apply to the extent that (but only for so
long as) it is necessary to retain copies for the purpose of providing information to

any regulatory authority in accordance with clause 2.3 (b) above.

3.4 The Receiving Party shall on request supply a certificate signed by a director as to

its full compliance with the requirements of clause 3.3 (b) above.

4. Announcements

4.1 Neither party will make or permit to be made any arineuncement or disclosure of its
prospective interest in the Proposal without the prior written consent of the other
party.

4.2 Neither party shall make use of the athér*party’s name or any information acquired
through its dealings with the other'party for publicity or marketing purposes without

the prior written consent of‘thie\other party.

5. Duration

The obligations offeach party and its Agents under this Agreement shall survive the
termination of any discussions or negotiations between the parties regarding the

Proposal and continue thereafter for a period of 5 (five) years.

6. Principal

Each party confirms that it is acting as principal and not as nominee, agent or broker for
any other person and that it will be responsible for any costs incurred by it or its advisers
in considering or pursuing the Proposal and in complying with the terms of this
Agreement.

7. Adequacy of damages

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing
Party from pursuing any other remedies available by it, either at law or in equity, for any
such threatened or actual breach of this Agreement including specific performance,

recovery of damages or otherwise.
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8. Privacy and Data Protection

8.1

8.2

9.1

9.2

9.3

9.4

9.5

9.6

The Receiving Party undertakes to comply with South Africa’s general privacy
protection in terms of the Bill of Rights (Section 14) in connection with this Proposal
and shall procure that its personnel shall observe the provisions of such Act (as
applicable) or any amendments and re-enactments thereof and any regulations

made pursuant thereto.

The Receiving Party warrants that it and its Agents have the appropriate technical
and organisational measures in place against unauthorised or unlawful processing
of data relating to the Proposal and against accidental loss or destruction of, or

damage to such data held or processed by them.

General

Neither party may assign the benefit of this Agreement'or any interest hereunder
except with the prior written consent of the otherysave that Transnet may assign

this Agreement at any time to any member df the“Transnet Group.

No failure or delay in exercising any sight; power or privilege under this Agreement
will operate as a waiver of it, nor Will any single or partial exercise of it preclude any
further exercise or the exeteise of any right, power or privilege under this

Agreement or otherwises:

The provisions of ¢his, Agreement shall be severable in the event that any of its
provisions arerheld by a court of competent jurisdiction or other applicable authority
to be invalid, void or otherwise unenforceable, and the remaining provisions shall

remain enforceable to the fullest extent permitted by law.
This Agreement may only be modified by a written agreement duly signed by
persons authorised on behalf of each party.

Nothing in this Agreement shall constitute the creation of a partnership, joint

venture or agency between the parties.

This Agreement will be governed by and construed in accordance with South
African law and the parties irrevocably submit to the exclusive jurisdiction of the

South African courts.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

by their respective duly authorised representatives.

For and on behalf of
TRANSNET LIMITED

duly authorised thereto

For and on behalf of

duly authorised thereto

Name: Name:
Position: Position:
Signature: Signature:
Date: Date:

AS WITNESS: AS WITNESS:
Name: Name:
Signature: Signature:
Date: Date:

AS WITNESS: AS WITNESS:
Name: Name:
Signature: Signature:
Date: Date:

Non-Disclosure Agreement
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TRANSNET

GENERAL TENDER CONDITIONS - SERVICES
FORM CSS5 (Revised August 2008)
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1. GENERAL

All tenders and subsequent contracts and orders shall be subject to the following procedures as
laid down by Transnet Limited (hereinafter referred to as “Transnet”) and are to be strictly
adhered to by any person or enterprise or company responding to this tender (hereinafter
referred to as “Respondents” or the “Respondent).

2. LODGING OF TENDER

2.1 Tenders shall be lodged with Transnet no later than the closing date and time specified
for the receipt thereof, in accordance with the directions issued with tender documents.

2.2 Tenders shall be transmitted in a sealed envelope and placed in the Tender Box at a
venue stipulated in the Request for Tender (RFT) or Request for Proposal (RFP) or
Request for Quotation (RFQ) (collectively “Tender Documents”), with the tender number
and subject endorsed on the left hand bottom corner of the envelope.

3. USE OF TENDER FORMS

Where special forms are issued by Transnet for the submission of tenders, Respondents are
required to submit their tenders by completion of the appropriate sections on such official forms
and not on office stationery bearing their own special conditions of tender; non-compliance with
this conditions may result in the rejection of a tender.

4, THE RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND TENDER FORMS

4.1 A non-refundable charge may be raised fok Tender Documents, depending on the
nature, magnitude and value of technical4raformation supplied.

4.2 If any of the drawings and specifications referred to in Tender Documents are the
official publications of recognised standardising bodies, copies of such drawings and
specifications shall be acquiked by Respondents at their own expense.

5. DEFAULTS BY RESPONDENTS
51 If the Respondent,after it has been notified of the acceptance of its tender/quotation
fails to -

5.1.1 enterinto a formal contract when called upon to do so in terms of clause 13
(CONTRACT DOCUMENTS), within such period as Transnet may specify; or

5.1.2 accept an order in terms of the tender or quotation; or

5.1.3 when called upon to do so, furnish satisfactory security of the fulfilment of the
contract in terms of clause 14 (SECURITIES);

Transnet may, in any such case, without prejudice to any other legal remedy which it
may have, proceed to accept any other tender or quotation or, if it is necessary to do so,
call for tenders or quotations afresh, and may recover from the defaulting Respondent
any additional expense incurred by it in calling for new offers or in accepting a higher
offer.

5.2 If any Respondent, who has submitted a tender or quotation, concluded a contract with
Transnet (hereinafter referred to as “the Supplier”), or in the capacity of agent or
subcontractor has been associated with such tender or contract -
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53

54

5.2.1 has withdrawn such tender/quotation after the advertised date and hour for the
receipt of tenders; or

5.2.2 has, after having been notified of the acceptance of its tender or quotation,
failed or refused to sign a contract when called upon to do so in terms of any
condition forming part of the tender documents; or

5.2.3 has carried out any contract resulting from such tender or quotation in an
unsatisfactory manner or has breached any condition of such contract; or

5.2.4 has offered, promised or given a bribe in relation to the obtaining or the
execution of such contract, or

5.2.5 has acted in a fraudulent or improper manner or in bad faith towards Transnet
or any government department or towards any public body, company or
person; or

5.2.6 has made any incorrect statement in the affidavit or certificate referred to in
clause 11 (FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL
RESPONDENT) and is unable to prove to the satisfaction of Transnet that

(i) it made the statement in good faith honestly believing it to be correct; and

(i) before making such statement, it toek-alFreasonable steps to satisfy itself
of its correctness; or

5.2.7 caused Transnet damage, ort0 incur costs in order to meet the Supplier's
requirements which could not'pe recovered from the Supplier;

then a tender from any sugh ‘Reéspondent shall be disqualified and the person,
enterprise or company (ineliding any directors) shall, subject to clause 5.3 below, be
disqualified from tendering for any Transnet business.

Any person or enterprise or company against whom a decision has been given under
the provisions‘f“sub-clauses 5.2.2, 5.2.4 or 5.2.5 above, may make representations to
the Chief @perating Officer of Transnet Group, whose decision shall be final.

Any disqualification imposed upon any person or enterprise or company, unless
Transnet determines otherwise, shall apply to any other enterprise under the same or
different names of disqualified persons or enterprise or company (or associates thereof)
and shall for avoidance of doubt also be applied to any agent or employee of the person
or enterprise or company concerned.

6. CURRENCY

Prices or fees must be quoted in the currency of the Republic of South Africa in respect of local
Services. Prices or fees in any other currency may be rejected by Transnet save where such
price is quoted by a foreign Respondent.

7. EXCHANGE AND REMITTANCE

The Respondent should note that where the whole or a portion of the contract or order value is
to be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment
overseas directly to the foreign principal or service provider of such percentage of the contract
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10.

or order value as may be stipulated by the Respondent in its Tender Documents and any
variation in the amount to be so paid, which may arise as a result of fluctuations in the rate of
exchange involved, will be for the account of the Supplier.

7.1 The Respondent who desires to avall itself of the aforementioned facility must at the
time of tendering furnish the information called for in the clause "Exchange and
Remittance" of the Tender Documents and also furnish full details of the principals or
service providers to whom payment is to be made.

7.2 The Supplier shall at its own cost obtain forward exchange cover on foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting
contract or order. Transnet will NOT accept any fluctuations in the rate of exchange at
the time when payments are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under
clause 7.1 above, if the increase in price arises after the date on which the Services were to be
delivered, as set out in the order and/or contract, or any subsequent agreement between the
parties.

ACCEPTANCE OF TENDER OR QUOTATION

8.1 Transnet does not bind itself to accept the lowest or any tender or quotation nor will it
give any reasons for the rejection of a tender or quotatjon. Transnet reserves the right
to accept any tender in whole or in part.

8.2 Upon the acceptance of a tender or quotatiop~bys ITansnet, the parties shall be bound
by these General Tender Conditions and the’ Standard Terms and Conditions of
Contract (Form US7 - Services, revised, August 2008)

8.3 Where the acceptance by Transpet\ofthe Respondent’s offer/bid is delivered by letter,
the South African Post Office shall Be regarded as the agent of Transnet and delivery of
such notice of acceptance te\the South African Post Office shall be considered as
delivery to the Respondeft.

8.4 Where the Resporident has been informed by Transnet per facsimile message of the
acceptance of itS tenter or quotation, the acknowledgement of receipt transmitted by its
facsimile mgChine shall be regarded as proof of delivery to the Respondent.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a
tender/quotation. The domicilium citandi et executandi shall be a place in the Republic of South
Africa to be specified by the Respondent in its tender/quotation at which all legal documents
may be served on the Respondent who shall agree to submit to the jurisdiction of the courts of
the Republic of South Africa. A foreign Respondent shall, therefore, state in its tender/quotation
the name of its accredited agent in the Republic of South Africa who is empowered to sign any
contract which may be entered into in the event of its tender/quotation being accepted and to
act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the
tender/quotation. If the Respondent is a close corporation, the full names of the members shall
be stated in the tender/quotation. If the Respondent is a partnership or an individual trading
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11.

12.

13.

14.

under a trade name, the full names of the partners or of such individual, as the case may be,
shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of tenders submitted to the Secretary of a Divisional Acquisition Council,
unsuccessful Respondents will be formally notified of the names of successful Respondent(s)
as soon as possible after the closing date for receipt of the tender in question. In the case of
tenders or quotations submitted to Transnet Acquisition Council, unsuccessful Respondents
shall, upon application, be furnished with similar information.

UNAUTHORISED COMMUNICATION ABOUT TENDERS

Where tenders are submitted to the Secretary of an Acquisition Council, Respondents may at
any time communicate with the Secretary on any matter relating to its tender but, in the
absence of written authority from the Secretary, no communication on a question affecting the
subject of a tender shall take place between Respondents or other potential suppliers or any
member of the Acquisition Council or official of Transnet during the period between the closing
date for the receipt of the tender and the date of the notification of the successful
Respondent(s). A tender, in respect of which any such unauthorised communication has
occurred, may be disqualified.

CONTRACT DOCUMENTS

The contract documents will comprise these General Tendér\Conditions and the Standard
Terms and Conditions of Contract (Form US7 - Services, \evised August 2008,) which will
constitute the contract between the parties upon recejpt\by, the Respondent of Transnet’s letter
of acceptance, subject to all additional amendments and/or special conditions thereto as agreed
to by the parties.

SECURITIES

14.1  The successful Respondenty, when called upon to do so, shall provide security to the
satisfaction of Transnet for the due fulflment of a contract or order. Such security shall
be in the form of a degd"\0f,suretyship furnished by an approved bank, building society,
insurance or guarariteg corporation carrying on business in South Africa.

14.2  The security-maybe applied in whole or part at the discretion of Transnet to make good
any loss ordamage which Transnet may incur in consequence of a breach of the
contract or any part thereof.

14.3  Such security, if required, shall be an amount which will be stipulated in the Tender
Documents.

14.4  For the purpose of clause 14.1 above, Transnet will supply "Deed of Suretyship" forms
to the successful Respondent for completion and no guarantee in any other form will be
accepted. Copies of such forms will be supplied to Respondents on request. For this
purpose "Deed of Suretyship" forms will be provided which shall be completed and
returned to Transnet or a designated official by the successful Respondent within 30
(thirty) days from the date of the letter of acceptance. No payment will be made until
the forms, duly completed, are delivered to Transnet. Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been
granted, entitle Transnet without notice to the Supplier to cancel the contract with
immediate effect.
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15.

16.

17.

18.

19.

145  Additional costs incurred by Transnet necessitated by reason of default on the part of
the Supplier in relation to the conditions of this clause 14 will be for the account of the
Supplier.

PRICES SUBJECT TO CONFIRMATION

15.1 A tender or quotation with prices which are subject to confirmation will not be
considered.

15.2  Tenders where firm prices are quoted for the duration of any resulting order and/or
contract will receive precedence over prices which are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM OFFER/BID

The Respondent must delete Services for which it has not tendered or for which the price or fee
has been included elsewhere in the tender.

ALTERATIONS MADE BY THE RESPONDENT TO TENDER PRICES

All alterations made by the Respondent to its tendered price(s) prior to the submission of its
Tender Documents must be done by deleting the incorrect figures and words where required and
by inserting the correct figures and words against the items/Services concerned. All such
alterations must be initialled by the person who signs the Tender Documents. Failure to observe
this requirement may result in the particular item(s) or Services gdhcerned being excluded in the
matter of the award of the business.

VALUE-ADDED TAX

18.1  Inrespect of local Services, i.e. Services ta.be provided by a South African company, the
prices or fees quoted by the Respondent’are to be exclusive of Value-Added Tax (VAT)
which must be shown separately at thestandard rate on the Supplier’s invoice.

18.2  Inrespect of Services to be provided by a foreign principal -

18.2.1 The invoicing hy“@ Jocal Supplier on behalf of its foreign principal represents a a
Service rendered by the principal, which is not subject to VAT;

18.2.2 The Sugplier's invoice(s) for the local portion only (i.e. the "commission" for the
Servjces rendered locally) must show the Value-Added Tax (VAT) separately at
zero percent if the Services are in compliance with Section 11(2) of the VAT Act,
89 of 1991.

TERMS AND CONDITIONS OF TENDER

The Supplier shall adhere to the Standard Terms and Conditions of Contract as set out in Form
US7 - Services (Revised August 2008), a copy of which is attached hereto.

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer an alternative. Please note that any alternative offered shall be
compared with acceptance of the Form US7 conditions or alternatives offered by other
Respondents.
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20.

21.

22.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

20.1

20.2

Method of Payment

20.1.1 The attention of the Respondent is directed to clause 10 (INVOICING AND
PAYMENT) of Form US7 — Services (Revised August 2008) which sets out the
conditions of payment on which tender price(s) shall be based.

20.1.2 However, in addition to the aforegoing the Respondent is invited to submit offers
based on alternative methods of payment and/or financing proposals.

20.1.3 The Respondent is required to give full particulars of the terms that will be
applicable to its alternative offer(s) and the financial merits thereof will be
evaluated and taken into consideration when the tender is adjudicated.

20.1.4 The Respondent must, therefore, in the first instance, tender strictly in
accordance with clause 20.1.1 above. Failure to comply with sub-clause 20.1.1
above may preclude a tender from further consideration.

NOTE: The successful Respondent (the Supplier) shall, where applicable, be
required to furnish a guarantee covering anygadvance payments.

Conditional Discount

Respondents offering prices which are subje6t.to a conditional discount applicable for
payment within a specific period are to pote\that the conditional period will be calculated
as from the date of receipt by Transpei\df the Supplier's month-end statement reflecting
the relevant invoice(s) for payment,purposes, provided the conditions of the order or
contract have been fulfilled and the invoice is correct in all respects as referred to in the
contract or order.

Incomplete and/or inc@rreet’invoices shall be returned and the conditional period will be
recalculated from ghe date of receipt of the correct documents.

PLANS, DRAWINGS )DIAGRAMS, SPECIFICATIONS AND DOCUMENTS

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Supplier
for the purpose of contract work shall be governed by the terms and conditions detailed in clause
12 of Form US7 - Services (INTELLECTUAL PROPERTY RIGHTS).

VISITS TO FOREIGN COUNTRIES

22.1

22.2

Respondents must furnish details in a covering letter if it is considered necessary that
employees of Transnet should carry out inspection and/or review any operational
Services at the premises of the successful Respondent (the Supplier) or its
subcontractors overseas for the purpose of a product demonstration and/or final
acceptance or for any other reason.

If the Respondent considers overseas visits to be necessary it must provide the following
information in a covering letter in respect of each visit -

22.2.1 countries and places to be visited;
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23.

22.3

22.4

22.2.2 number of employees and disciplines involved;

22.2.3 number of man-days involved; and

22.2.4 motivation for the visit.

Transnet will make all arrangements with regard to booking of air journeys, hotel
reservations, transport to and from airports, places of inspection or demonstration, etc.
and all expenses will be for the account of Transnet.

Before a visit is undertaken, such as envisage in this clause 22, Transnet and the

Supplier will agree in writing on the number of employees of Transnet that should
undertake the visit and the number of man-days involved in the visit.

TENDERS BY FOREIGN RESPONDENTS OR ON THEIR BEHALF

23.1

23.2

23.3

Tenders submitted by foreign principals may be forwarded direct by the principals to the
Secretary of the Acquisition Council or to a designated official of Transnet according to
whichever officer is specified in the Tender Documents, or may be so forwarded on the
principal's behalf by its South African representative and/or agent provided that written
proof is submitted that such representative/agent has been duly authorised to act in that
capacity by the principal. Failure to submit such authorisation by the representative /
agent shall disqualify the tender.

When legally authorised to prepare and submit tenders on behalf of their principals not
domiciled in the Republic of South Africa, representatives and/or agents must compile
the tenders in the names of such principals andksign them on behalf of the latter.

South African representatives and/oragents of successful foreign Respondents must
when so required enter into a fopmal gontract in the name of their principals and must
sign such contracts on behalf of thellatter. In every such case a legal Power of Attorney
from their principals must béxurnished to Transnet by the South African representative
and/or agents authorising’thém to enter into and sign such contracts.

Such Powers of Attoraey must comply with Government Notice No. 1160 of 27 June
1930 (and any/anmentments thereto) - "Rules of the Supreme Court of South Africa for
the authentiCation of documents executed outside the Republic for use within the
Republic.”

The Powers of Attorney must be signed by principals under the same title as used in the
Tender Documents.

On arrival within the Republic of South Africa these Powers of Attorney are to be
completed in terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or any
amendment thereof.

If a Power of Attorney held by the South African representative or agent includes matters
of a general nature besides provision for the entering into and signing of contracts with
Transnet, a notarially certified copy thereof should be furnished.

The Power of Attorney must authorise the South African representative or agent to
choose the domicilium citandi et executandi as provided for in clause 26 (ADDRESSES
FOR NOTICES) of the Standard Conditions of Contract, Form US7 - Services (Revised
August 2008).
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23.4  If payment is to be made in South Africa, the foreign Supplier (i.e. the principal, or its
South African agents or representatives), must notify Transnet in writing whether -

23.4.1 For payment by cheque —

(i)

(if)

cheques are to be drawn for payment to the credit of the foreign
Supplier's account at a bank in South Africa, in which case the name
and branch of such bank shall be furnished; or

cheques are to be made out in favour of the foreign Supplier and
forwarded to its South African agent or representative, in which case
such agent or representative must be duly authorised to sign the receipt
of the cheque and discharge it on behalf of its principal.

23.4.2 For payment by electronic funds transfer (EFT) —

(i)

(if)

funds are to be transferred to the credit of the foreign Supplier's account
at a bank in South Africa, in which case the name and branch of such
bank shall be furnished; or

funds are to be transferred to the credit, of its South African agent or
representative, in which case the name and branch of such bank shall
be furnished

23.5 The attention of the Respondent is directed ta clause 14 above (SECURITIES) regarding
the provision of security for the fulfilment_af contracts and orders and the manner and
form in which such security is to be furniShec:

00000000000
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INTRODUCTION

When an Agreement is entered into between Transnet and the Supplier of Services to Transnet,
these Standard Terms and Conditions of Contract, the General Tender Conditions, a Schedule of
Requirements and/or Work Order(s) including such special conditions as applicable, and any terms
in the associated tender documents, exclusively govern the provision of Services by the Supplier to

Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall
have the meaning assigned thereto in this clause, except where the context clearly requires

otherwise:
2.1. “AFSA” means the Arbitration Foundation of South Africa;

2.2. “Agreement " means the Agreement and its associated schedules and/or annexures and/or
appendices, including the Schedule of Requirements and/or\ork Order(s), specifications for
the Services and such special conditions as shall apply\tosthe Agreement, together with the
General Tender Conditions and any additional prgvisions in the associated bid documents
tendered by the Supplier (as agreed betweemthe Parties), which collectively and exclusively

govern the provision of Services by the Supplier to Transnet;

2.3. “Background Intellectual Property” means all Intellectual Property introduced and required by
either Party to give effect to th€iroptigations under this Agreement owned in whole or in part by
or licensed to either Pagty'ectheir affiliates prior to the Commencement Date or developed after

the Commencement Daté otherwise pursuant to the Agreement;

2.4. “Business Day(s) ¥ means Mondays to Fridays between 07:30 and 16:00, excluding public
holidays;

2.5. “Commencement Date” means the effective date at which time the Supplier’'s provision of
Services to Transnet in terms of the Agreement shall commence, as detailed in Schedule 1

hereto (SCHEDULE OF REQUIREMENTS / WORK ORDER);

2.6. “Confidential Information”  means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes,
designs, plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides
to the other Party (intentionally or unintentionally, or as a result of one Party permitting the

representative of the other Party to visit any of its premises), or which otherwise becomes
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known to a Party, and which is not in the public domain and includes, without limiting the

generality of the term —

2.6.1.

2.6.2.

2.6.3.

2.6.4.

2.6.5.

2.6.6.

2.6.7.

2.6.8.

2.6.9.

2.6.10.

2.6.11.

2.6.12.

2.6.13.

2.6.14.

2.6.15.

information relating to methods of operation, data and plans of the disclosing Party;
the contents of the Agreement;

private and personal details of employees or clients of the disclosing Party or any
other person where an onus rests on the disclosing Party to maintain the

confidentiality of such information;

any information disclosed by either Party and which is clearly marked as being

confidential or secret;

information relating to the strategic objectives and planning of the disclosing Party

relating to its existing and planned future business activities;

information relating to the past, present and future research and development of the

disclosing Party;

information relating to the business agctivities, business relationships, products,
services, customers, clients and subtontractors of the disclosing Party where an

onus rests on the disclosing Partyto maintain the confidentiality of such information;

information contained in,the.software and associated material and documentation

belonging to the djsclesifng Party;

technical and“scientific information, Know-How and trade secrets of a disclosing

Party inefuding inventions, applications and processes;
Copyright works;
commercial, financial and marketing information;

data concerning architecture, demonstrations, tools and techniques, processes,

machinery and equipment of the disclosing Party;

plans, designs, concepts, drawings, functional and technical requirements and

specifications of the disclosing Party;

information concerning faults or defects in goods, equipment, hardware or software

or the incidence of such faults or defects; and

information concerning the charges, Fees and / or costs of the disclosing Party or its
authorised subcontractors, or their methods, practices or service performance

levels actually achieved;

Respondent’s Signature
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2.7. “Copyright” means the right in expressions, procedures, methods of operations or mathematical

2.8.

2.9.

2.10.

2.11.

2.12.

2.13.

2.14.

2.15.

2.16.

concepts, computer program codes, compilations of data or other material, literary works,
musical works, artistic works, sound recordings, broadcasts, program carrying signals,
published editions, photographic works, or cinematographic works of the copyright owner to do

or to authorise the doing of certain acts specified in respect of the different categories of works;

“Default” means any breach of the obligations of either Party (including but not limited to
fundamental breach or breach of a fundamental term) or any Default, act, omission, negligence
or statement of either Party, its employees, agents or subcontractors in connection with or in

relation to the subject of the Agreement and in respect of which such Party is liable to the other;

“Deliverable (s)” means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Supplier in relation to the

Services;

“Designs” means registered designs and/or design applications and will include the monopoly
right granted for the protection of an independently created idustrial design including designs
dictated essentially by technical or functional considerations as well as topographies of

integrated circuits and integrated circuits;

“Fee (s)” shall mean the agreed Fees for tle/Services to be purchased from the Supplier by
Transnet, as detailed in the Schedule ef*Requirements or Work Order(s), issued in accordance
with the Agreement, as amended hy\mutual agreement between the Parties and in accordance

with the provisions of the Agrédement from time to time;

“Foreground Intellectudl Property”  means all Intellectual Property developed by either Party

pursuant to the Agreénrent;

“Intellectual Property” means Patents, Designs, Know-How, Copyright and Trade Marks and
all rights having equivalent or similar effect which may exist anywhere in the world and includes

all future additions and improvements to the Intellectual Property;

“Know-How” means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet'’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
“Materials” means the Deliverables, the Supplier Materials and the Third Party Materials;

"Parties" means the Parties to the Agreement together with their subsidiaries, divisions,

business units, successors-in-title and their assigns;
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“Party” means either one of these Parties;

“Patents” means registered patents and patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in all fields of

technology;

“Permitted Purpose” means any activity or process to be undertaken or supervised by
Personnel or employees of one Party during the term of the Agreement, for which purpose
authorised disclosure of the other Party’s Confidential Information or Intellectual Property is a

prerequisite in order to enable such activity or process to be accomplished;

“Personnel” means any partner, employee, agent, consultant, independent associate or
supplier, subcontractor and the staff of such subcontractor, or other authorised representative
of either Party;

“Purchase Order (s)” means official orders issued by an operating division of Transnet to the

Supplier for the provision of Services;

“Schedule of Requirements” means Schedule 1 hereto\unless substituted by a Work Order

or Work Orders, as defined;

“Service (S)” means Service(s) provided to Transnet by the Supplier, pursuant to the Schedule

of Requirements or Work Order(s) in terins bf the Agreement;

“Service Level Agreement” or “SLA” means the processes, deliverables, key performance

indicators and performanceStandards relating to the Services to be provided by the Supplier;

"Subcontract” meansiany contract or agreement or proposed contract or agreement between
the Supplier andanyithird party whereby that third party agrees to provide to the Supplier the

Services or any part thereof;

“Supplier Materials” means all works of authorship, products and materials (including, but not
limited to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
development tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Supplier prior to the Commencement Date or independently
developed by the Supplier outside the scope of the Agreement at no expense to Transnet, and

used by the Supplier in the performance of the Services;

“Third Party Material* means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used

by the Supplier in the performance of the Services;
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2.28. “Trade Marks” means registered trade marks and trade mark applications and includes any
sign or logo, or combination of signs and/or logos capable of distinguishing the goods or

services of one undertaking from those of another undertaking;
2.29. “VAT" means Value-Added Tax in terms of the Value-Added Tax Act, No 89 of 1991: and

2.30. “Work Order(s)” means a detailed scope of work for a Service required by Transnet, including
timeframes, deliverable, Fees and costs for the supply of the Service to Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION

3.1. Clause headings in the Agreement are included for ease of reference only and do not form part
of the Agreement for the purposes of interpretation or for any other purpose. No provision shall
be construed against or interpreted to the disadvantage of any Party hereto by reason of such

Party having or being deemed to have structured or drafted such provision.

3.2.  Anyterm, word, acronym or phrase used in the Agreement, other than those defined under the
clause heading “DEFINITIONS,” shall be given its plainnEnglish meaning, and those terms,
words, acronyms, and phrases used in the Agreemeéntwill be interpreted in accordance with the

generally accepted meanings accorded theretos
3.3. Areference to the singular incorporates, a refeérence to the plural and vice versa.
3.4. Areference to natural persons in¢efporates a reference to legal persons and vice versa.

3.5. Avreference to a particular geqdér incorporates a reference to the other genders.

NATURE AND SCOPE

4.1. The Agreement issan agreement under the terms and conditions of which the Supplier will
arrange for the provision to Transnet of the Services, which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by

Transnet and executed by the Supplier, in accordance with the Agreement.

4.2. Such Purchase Orders shall be agreed between the Parties from time to time, subject to the

terms of the Schedule of Requirements and / or relevant Work Order(s).

4.3. Each properly executed Purchase Order forms an inseparable part of the Agreement as if it

were fully incorporated into the body of the Agreement.

4.4. During the period of the Agreement, both Parties can make written suggestions for
amendments to the Schedule of Requirements or Work Orders, in accordance with procedures

set out in clause 28 (AMENDMENT AND CHANGE CONTROL) below. A Party will advise the other

Respondent’s Signature Date & Company Stamp

Standard Terms and Conditions of Contract FORM NO. US7 — SERVICES
Revised August 2008



4.5.

4.6.

5.

5.1.

5.2.

6.

6.1.

Page 8 of 26

Party within 14 (fourteen) Business Days, or such other period as mutually agreed, whether the

amendment is acceptable.

Insofar as any term, provision or condition in the Schedule of Requirements and/or Work
Order(s) conflicts with a like term, provision or condition in the Agreement and/or a Purchase
Order, or where the Agreement is silent on the matter, the term, provision or condition in the

Schedule of Requirements and/or Work Order(s) shall prevail.

Time will be of the essence and the Supplier will perform its obligations under the Agreement in
accordance with the timeframe(s) (if any) set out in the relevant schedule, save that the Supplier
will not be liable under this clause if it is unable to meet such obligation within the time required
as a direct result of any act or omission by Transnet and it has used its best endeavours to
advise Transnet of such act or omission. In the event of such delay, any time deadlines detailed

in the relevant schedule shall be extended by a period equal to the period of that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the-Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or havesttie power or authority to enter into an agreement in
the name of the other; or give any warfanty, representation or undertaking on the other's behalf;
or create any liability against thesgther or bind the other’s credit in any way or for any purpose

whatsoever.

WARRANTIES

The Supplier warrants to Transnet that -

6.1.1. it has full capacity and authority to enter into and to perform the Agreement and that

the Agreement is executed by duly authorised representatives of the Supplier;

6.1.2. it will discharge its obligations under the Agreement and any annexure or schedule

hereto with all due skill, care and diligence;

6.1.3. it will be solely responsible for the payment of remuneration of its Personnel. The
Supplier will be solely responsible for the payment of remuneration and associated
benefits, if any, and for withholding and remitting income tax for its Personnel in

conformance with any applicable laws and regulations;

6.1.4. it will procure licences for Transnet in respect of all Third Party Material detailed in

the Work Order(s), and will procure the right for Transnet to take such copies (in
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whole or in part) of such Third Party Materials as it may reasonably require for the

purposes of back-up for archiving and disaster recovery; and

6.1.5. the use or possession by Transnet of any Materials will not subject Transnet to any

claim for infringement of any Intellectual Property Rights of any third party.

6.2. The Supplier warrants that it will perform its obligations under the Agreement in accordance
with the Service Levels as defined in the relevant schedule. Transnet may at its discretion audit
compliance with the Service Levels, provided that any such audit is carried out with reasonable
prior notice and in a reasonable way so as not to have an adverse effect on the performance of
the Services. Without prejudice to sub-clause 6.3 below, in the event that the Supplier fails to
meet the Service Levels, Transnet may claim appropriate service credits or invoke a retention of

Fees as detailed in the relevant schedule and/or Work Order.

6.3. The Supplier warrants that for a period of 90 (ninety) days from Acceptance of the Deliverables
they will, if properly used, conform in all materials respects with the requirements set out in the
relevant schedule. The Supplier will at its expense remedy any such non-conformance as soon
as possible but in any event within 30 (thirty) days of ngtifiCation by Transnet. In the event that
the Supplier fails or is unable to remedy such non;conformance within such time-scale,
Transnet will be entitled to employ a third pagiyto'do so in place of the Supplier and any excess

charges or costs incurred by Transnet ag a fiesult shall be paid by the Supplier.

6.4. The Supplier will remedy any defectwithin 14 (fourteen) days of being notified of that defect by

Transnet in writing.

6.5. The Supplier will not{be Tiable to remedy any problem arising from or caused by any
modification madeyldy~Transnet to the Deliverables, or any part thereof, without the prior

approval of the Supplier.

6.6. The Supplier shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
sub-clause 6.5 above, including but not limited to any cost implications or any disruption or
delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be
agreed in accordance with the change control procedure, as set out in clause 28 (AMENDMENT
AND CHANGE CONTROL).

6.7. The Supplier warrants that -

6.7.1. it has, using the most up-to-date software available, tested for (and deleted) all
commonly known viruses in the Materials and for all viruses known by the Supplier

at the date of the relevant Work Order; and
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6.7.2. at the time of delivery to Transnet, the Materials do not contain any trojan horse,
worm, logic bomb, time bomb, back door, trap door, keys or other harmful

components.

The Supplier agrees that, in the event that a virus is found, it will at its own expense use its best
endeavours to assist Transnet in reducing the effect of the virus and, particularly in the event
that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the same

extent to mitigate such losses and to restore Transnet to its original operating efficiency.

The Supplier undertakes to comply with South Africa’s general privacy protection in terms of the
Bill of Rights (Section 14) in connection with the Agreement and shall procure that its Personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

The Supplier warrants that it has taken all reasonable precautions to ensure that, in the event of
a disaster, the impact of such disaster on the ability of the Supplier to comply with its obligations
under the Agreement will be reduced to the greatest extent passible, and that the Supplier shall

ensure that it has appropriate, tested and documented.récovery arrangements in place.

TRANSNET'S OBLIGATIONS

Transnet undertakes to promptly comply™with any reasonable request by the Supplier for
information, including information con€erming Transnet's operations and activities, that relate to
the Services as may be necessaryfor the Supplier to perform the Services, but for no other
purpose. However, TransngtS\eompliance with any request for information is subject to any
internal security rules @nd réquirements and subject to the observance by the Supplier of its

confidentiality ohligatioris under the Agreement.

The Supplier shall give Transnet reasonable notice of any information it requires in accordance

with sub-clause 7.1 above.

Subject to 13 (SUPPLIER’S PERSONNEL), Transnet agrees to provide the Supplier or its
Personnel such access to and use of its facilities as is necessary to allow the Supplier to

perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SUPPLIER

The Supplier shall —
8.1.1. respond promptly to all complaints and enquiries from Transnet;

8.1.2. inform Transnet immediately of any dispute or complaint arising in relation to the

provision of the Services.
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conduct its business in a professional manner that will reflect positively upon the

Supplier and the Supplier’s Services;

keep full records clearly indicating all transactions concluded by the Supplier
relating to the performance of the Services and keep such records for at least 5

(five) years from the date of each such transaction;

obtain, and at all times maintain in full force and effect, any and all licenses, permits
and the like required under applicable laws for the provision of the Services and the

conduct of the business and activities of the Supplier; and

comply with all applicable environmental legislation and regulations, and

demonstrate sound environmental policies, management and performance.
er acknowledges and agrees that it shall at all times -
render the Services and perform all its duties with honesty and integrity;

communicate openly and honestly with Transnetahd demonstrate a commitment to

performing the Services timeously, efficiently‘and to the required standards;

endeavour to provide the highest possible-standards of service and professionalism,

with a reasonable degree of caré.and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Persenneéfy as well as all Transnet’s officers, employees, agents and

consultants, with, fairness and courtesy and respect for their human rights;

practiceSand promote its own internal policies aimed at prohibiting and preventing
unfair \discrimination (as further referred to in clause 22 — EQUALITY AND

DIVERSITY);

treat all enquiries from Transnet in connection with the Services with courtesy and
respond to all enquiries promptly and efficiently. Where the Supplier is unable to
comply with the provisions of this clause, the Supplier will advise Transnet of the
delay and the reasons therefore and will keep Transnet informed of progress made

regarding the enquiry;

when requested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other
Confidential Information, except where a Non-Disclosure Agreement has been

entered into between the Parties;
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8.2.9. not allow a conflict of interest to develop between its own interests (or the interests

of any of its other customers) and the interests of Transnet;

8.2.10. not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or

an attempt to otherwise exert undue influence over the recipient;

8.2.11. not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
8.2.12. not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet's reputation or business image; and

8.2.13. immediately report to Transnet any unethical, fraudulent or otherwise unlawful

conduct of which it becomes aware in connection with Transnet or the provision of

Services.
9. FEES AND EXPENSES

9.1. In consideration of the provision of the Services, Transaetill pay to the Supplier the Fees
detailed in the relevant schedule or Work Order.

9.2. Transnet will not be invoiced for materials.used in the provision of the Services save for those
materials (if any) set out in the Work Qfder-end accepted by Transnet or in any relevant Work
Order (which will be invoiced to Ttansnet at cost).

9.3.  Unless otherwise agreed infa'sehedule or Work Order, Transnet will reimburse to the Supplier
all reasonable and profet expenses incurred directly and solely in connection with the provision
of the Services, pfovided that all such expenses -

9.3.1. are agreed by Transnet in advance;

9.3.2. are incurred in accordance with Transnet’s standard travel and expenses policies;
9.3.3. are passed on to Transnet at cost with no administration fee; and

9.3.4. will only be reimbursed if supported by relevant receipts.

9.4. All invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the invoice will, where appropriate, include VAT as a separate
item.
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INVOICING AND PAYMENT

10.1. Transnet shall pay the Supplier the amounts stipulated in the relevant schedule or Work Order,

subject to the terms and conditions of the Agreement.

10.2. Transnet shall pay such amounts to the Supplier, upon receipt of a correct and undisputed
invoice together with the supporting documentation as specified in the Schedule of
Requirements or Work Order appended hereto, once the undisputed invoices, or such portion
of invoices which are undisputed become due and payable to the Supplier for the provision of

the Services, in terms of sub-clause 10.4 below.

10.3. All Fees and other sums payable under the Agreement are exclusive of VAT, which will be

payable at the applicable rate.

10.4. Unless otherwise provided for in the Schedule of Requirements or Work Order(s) appended to
the Agreement, invoices shall be submitted together with a month-end statement. Payment
against such month-end statement shall be made by Transnet'within 30 (thirty) days after date
of receipt by Transnet of the statement together with all 'undiSputed invoices and supporting

documentation.

10.5. Where the payment of any invoice, or any pagt=0fan invoice which is not in dispute, is not made
in accordance with this clause 10, the Supplier shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for

the period from the due date of payment until the outstanding amount is paid.

FEE ADJUSTMENTS

11.1. Feesfor Servicesrendered in terms of the Agreement shall be subject to review as indicated in

the Schedule of Requirements or Work Orders annexed hereto from time to time.

11.2. Nolessthan 2 (two) months prior to any proposed Fee adjustment, the Parties shall commence

negotiations for Fees for the next period or as otherwise indicated and appended hereto.

11.3. Should Transnet and the Supplier fail to reach an agreement on Fees for the successive period,
either Party shall be entitled to terminate the Agreement and/or the relevant Work Order after

giving 30 (thirty) days written notice to the other.

11.4. Neither Party shall have any claim against the other of whatsoever nature by reason of such

cancellation as envisaged in sub-clause 11.3 above.
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AL PROPERTY RIGHTS

12.1. Title to Confidential Information

12.1.1.

12.1.2.

12.1.3.

12.1.4.

Transnet will retain all right, titte and interest in and to its Confidential Information
and Background Intellectual Property and the Supplier acknowledges that it has no
claim of any nature in and to the Confidential Information and Background
Intellectual Property that is proprietary to Transnet. For the avoidance of doubt, all

the Supplier's Background Intellectual Property shall remain vested in the Supplier.

Transnet shall grant to the Supplier an irrevocable royalty free non-exclusive license
to use Transnet's Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Supplier to sub-license to other parties.

The Supplier shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Supplier's Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet tq‘sub-licence to other parties.

The Supplier shall grant Transnet access to thexsupplier's Background Intellectual
Property on terms which shall be bona fide)negotiated between the Parties for the
purpose of commercially exploiting~the Foreground Intellectual Property, to the

extent that such access is requirgd.

12.2. Title to Intellectual Property

12.2.1.

12.2.2.

12.2.3.

All right, title and ‘iterest in and to Foreground Intellectual Property prepared
conceived grdéveloped by the Supplier, its researchers, agents and employees
shall yest(in~Transnet and the Supplier acknowledges that it has no claim of any
naturein and to the Foreground Intellectual Property. The Supplier shall not at any
time during or after the termination or cancellation of the Agreement dispute the
validity or enforceability of such Foreground Intellectual Property, or cause to be
done any act or thing contesting or in any way impairing or tending to impair any part
of that right, title and interest to any of the Foreground Intellectual Property and shall

not counsel or assist any person to do so.

Transnet shall be entitled to seek protection in respect of the Foreground
Intellectual Property anywhere in the world as it shall decide in its own absolute
discretion and the Supplier shall reasonably assist Transnet in attaining and

maintaining protection of the Foreground Intellectual Property.

Where the Foreground Intellectual Property was created by the Supplier or its

researchers, agents and employees and where Transnet elects not to exercise its
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option to seek protection or decides to discontinue the financial support of the
prosecution or maintenance of any such protection, Transnet shall notify the
Supplier who shall have the right of first refusal to file or continue prosecution or
maintain any such applications and to maintain any protection issuing on the

Foreground Intellectual Property.

No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the
sums payable in terms of this Agreement. The Supplier undertakes to sign all
documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written
consent of Transnet (which consent shall not be unreasonably be withheld), the
Supplier shall under no circumstances be entitled as of right, or to claim the right, to
use Transnet's Background Intellectual Propertyjand/or Foreground intellectual

Property.

12.3. Title to Improvements

12.3.1.

Any improvements, developmepts, ‘adaptations and/or modifications to the
Foreground Intellectual Preperty, and any and all new inventions or discoveries,
based on or resulting from the use of Transnet’s Background Intellectual Property
and/or Confidenti@lzInformation shall be exclusively owned by Transnet. The
Supplier shall'disclose promptly to Transnet all such improvements, developments,
adaptatigns_and/or modifications, inventions or discoveries. The Supplier hereby
undértakes to sign all documents and do all things as may be necessary to effect,
record and perfect the assignment of such improvements, developments,
adaptations and/or modifications, inventions or discoveries to Transnet and the
Supplier shall reasonably assist Transnet in attaining, maintaining or documenting

ownership and/or protection of the improved Foreground Intellectual Property.

12.4. Unauthorised Use of Confidential Information

12.4.1.

The Supplier shall not authorise any party to act on or use in any way any
Confidential Information belonging to Transnet whether or not such supplier is
aware of such Confidential Information, and shall promptly notify Transnet of the
information if it becomes aware of any party so acting, and shall provide Transnet
the information with such assistance as Transnet reasonably requires, at Transnet's

cost and expense, to prevent such third party from so acting.
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Unauthorised Use of Intellectual Property

12.5.1. The Supplier agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Supplier acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual

Property.

12.5.2. It shall be within the discretion of Transnet to determine what steps shall be taken
against the infringer and the Supplier shall co-operate fully with Transnet, at
Transnet's cost, in whatever measure including legal action to bring any

infringement of illegal use to an end.

12.5.3. The Supplier shall cooperate to provide Transnet promptly with all relevant

ascertainable facts.

12.5.4. If proceedings are commenced by Transnet alonéy Transnet shall be responsible
for all expenses but shall be entitled to all @amages or other award arising out of
such proceedings. If proceedings arejcommenced by both Parties, both Parties will
be responsible for the expensestand both Parties shall be entitled to damages or

other award arising out of proeeedings.

13. SUPPLIER’S PERSONNEL

13.1.

13.2.

13.3.

13.4.

The Supplier's Personnekshall be regarded at all times as employees, agents or subcontractors
of the Supplier and poyrélationship of employer and employee shall arise between Transnet and
any Supplier Persghnel under any circumstances regardless of the degree of supervision that

may be exercised over the Personnel by Transnet.

The Supplier warrants that all its Personnel will be entitled to work in South Africa or any other

country in which the Services are to be performed.

The Supplier will ensure that its Personnel comply with all reasonable requirements made
known to the Supplier by Transnet concerning conduct at any Transnet premises or any other
premises upon which the Services are to be performed (including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements). The
Supplier will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or
on behalf of it, any Supplier Personnel whose admission or presence would, in the reasonable

opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
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whose presence would be in breach of any rules and regulations governing Transnet's
Personnel, provided that Transnet notifies the Supplier of any such refusal (with reasons why).
The reasonable exclusion of any such individual from such premises shall not relieve the

Supplier from the performance of its obligations under the Agreement.

The Supplier agrees to use all reasonable endeavours to ensure the continuity of its Personnel
assigned to perform the Services. If any re-assignment by the Supplier of those Personnel is
necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Supplier will promptly supply a replacement of equivalent calibre
and experience, and any such replacement shall be approved by Transnet prior to commencing

provision of the Services, such approval not to be unreasonably withheld.

14. LIMITATION OF LIABILITY

14.1.

14.2.

14.3.

14.4.

Neither Party excludes or limits liability to the other Party for -
14.1.1. death or personal injury due to negligence; or
14.1.2. fraud.

The Supplier shall indemnify and keep Trafisnet indemnified from and against liability for
damage to any Transnet property (whether tangible or intangible) or any other loss, costs or
damage suffered by Transnet to the extént that it results from any act of or omission by the
Supplier or its Personnel in copneetion with the Agreement. The Supplier’s liability arising out of
this sub-clause 14.2 shall heNimited to a maximum amount payable in respect of any one
occurrence or a sefies\Qfrelated occurrences in a single calendar year, such amount to be

agreed in writing‘by the Parties.

Subject always to sub-clauses 14.1 and 14.2, the liability of either the Supplier or Transnet
under or in connection with the Agreement, whether for negligence, misrepresentation, breach
of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% (one hundred percent) of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

Subject to sub-clause 14.1 above, and except as provided in sub-clauses 14.2 and 14.3 above,
in no event shall either Party be liable to the other for indirect or consequential loss or damage
or including indirect or consequential loss of profits, business, revenue, goodwill or anticipated
savings of an indirect nature or loss or damage incurred by the other Party as a result of third

party claims.
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If for any reason the exclusion of liability in sub-clause 14.4 above is void or unenforceable,
either Party’s total liability for all loss or damage under the Agreement shall be as provided in

sub-clause 14.3 above.

Nothing in this clause 14 shall be taken as limiting the liability of the Supplier in respect of

clause 12 (INTELLECTUAL PROPERTY RIGHTS) or clause 16 (CONFIDENTIALITY).

15. INSURANCES

15.1.

15.2.

15.3.

15.4.

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for theft, destruction,
death or injury to any person and damage to property. The level of insurance will be kept under
review by Transnet, on an annual basis, to ensure its adequacy, provided that any variation to

the level of such insurance shall be entirely at the discretion of the Supplier.

The Supplier shall arrange insurance with reputable insurershand will produce to Transnet
evidence of the existence of the policies and the receipts for payment of the current premiums,

on an annual basis within thirty (30) days after date of potiey renewals.

Subject to sub-clause 15.4 below, if the Supplierfails to effect adequate insurance under this
clause 15, it shall notify Transnet in writifg™\as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase such insurance. The Supplier shall
promptly reimburse Transnet fer\any premiums paid provided such insurance protects the
Supplier’s liability. Transnet ‘assymes no responsibility for such insurance being adequate to

protect all of the Supplier's lability.

In the event that.the Supplier receives written notice from its insurers advising of the termination
of its insurance cover referred to in sub-clause 15.1 above or if the insurance ceases to be
available upon commercially reasonable terms, the Supplier shall immediately notify Transnet
in writing of such termination and/or unavailablility whereafter either the Supplier or Transnet
may terminate the Agreement on giving the other party not less than 30 (thirty) days prior written

notice to that effect

16. CONFIDENTIALITY

16.1.

The Parties hereby undertake the following, with regard to Confidential Information -

16.1.1. not to divulge or disclose to any person whomsoever in any form or manner
whatsoever, either directly or indirectly, any Confidential Information of the other,
without the prior written consent of such other Party, other than when called upon to
do so in accordance with a statute, or by a court having jurisdiction, or by any other

duly authorised and empowered authority or official, in which event the Party
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concerned shall do what is reasonably possible to inform the other of such a
demand and each shall assist the other in seeking appropriate relief or the

instituting of a defensive action to protect the Confidential Information concerned,;

not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the
Agreement, for any purpose whatsoever other than for the purpose for which it is
disclosed or otherwise than in strict compliance with the provisions in the

Agreement;

not to make any notes, sketches, drawings, photographs or copies of any kind of
any part of the disclosed Confidential Information, without the prior written consent
of such other Party, except when reasonably necessary for the purpose of this
Agreement, in which case such copies shall be regarded as Confidential

Information;

not to de-compile, disassemble or reverse engineér any composition, compilation,
concept application, item, component de-copipilation, including software or
hardware disclosed and shall not analyse)any sample provided by Transnet, or
otherwise determine the compositiori-er structure or cause to permit these tasks to
be carried out except in thé performance of its obligations pursuant to this

Agreement;

not to exercise less,care to safeguard Transnet Confidential Information than the
Party exercises\in’ safeguarding its own competitive, sensitive or Confidential

Information;

Confidential Information disclosed by either Party to the other or by either Party to
any other party used by such Party in the performance of the Agreement, shall be
dealt with as “restricted” or shall be dealt with according to any other appropriate
level of confidentiality relevant to the nature of the information concerned, agreed
between the Parties concerned and stipulated in writing for such information in such

cases;

the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential
Information with regard to any matter related to the Agreement, unless written
authorisation to do so has first been obtained from the Party first disclosing such

information;
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each Party shall be entitled to disclose such aspects of Confidential Information as
may be relevant to one or more technically qualified employees or consultants of
the Party who are required in the course of their duties to receive the Confidential
Information for the Permitted Purpose provided that the employee or consultant
concerned has a legitimate interest therein, and then only to the extent necessary
for the Permitted Purpose, and is informed by the Party of the confidential nature of
the Confidential Information and the obligations of the confidentiality to which such
disclosure is subject and the Party shall ensure such employees or consultants

honour such obligations;

each Party shall notify the other Party of the name of each person or entity to whom
any Confidential Information has been disclosed as soon as practicable after such

disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the cquvenants the Party has accepted
in the Agreement as if such person or entity has sighed the Agreement. The Party
disclosing the Confidential Information sftal\be responsible for any breach of the

provisions of the Agreement by the-pérson or entity; and

each Party may by written ngtice ‘to the other Party specify which of the Party’s

employees, officers or agents'are required to sign a non-disclosure undertaking.

and obligations withbregard to Confidential Information in this clause 16 shall not

apply where -

16.2.1.

16.2.2.

16.2.3.

16.2.4.

a Partyycandemonstrate that such information is already in the public domain or
becomes available to the public through no breach of the Agreement by that Party,

or its Personnel; or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven
by the first-mentioned Party's written records, without an infringement of an

obligation or duty of confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

16.3. This clause 16 shall survive termination for any reason of the Agreement and shall remain in

force and effect from the Commencement Date of the Agreement and 5 (five) years after the

termination of the Agreement. Upon termination of the Agreement, all documentation furnished

to the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
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without limitation all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SE RVICES

Should the Supplier fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or
Work Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in
such event, the provision of any remaining commitment shall remain subject in all respects to these

conditions.

TERM AND TERMINATION

18.1. The Agreement shall commence on the Commencement Date, as specified in the schedules
hereto, and shall continue subject to termination in accordance with the provisions of the

Agreement or otherwise in accordance with law or equity.

18.2. Transnet may terminate the Agreement without cause by giving the Supplier 30 (thirty) days’

notice in writing.

18.3. Either Party may terminate the Agreement forthwithayshotice in writing to the other Party where
the other Party has committed a material¢Dgfault and, where such Default is capable of
remedy, has failed to remedy such Default within 30 (thirty) days of receiving notice specifying

the Default and requiring its remedy.

18.4. Either Party may terminate thesAgreement forthwith by notice in writing to the other Party when
the other Party is unable to"pay its debts as they fall due or commits any act or omission which
would be an act ofipSelvency in terms of the Insolvency Act, 1936 (as amended), or if any

action, applicatiomor proceeding is made with regard to it for -

18.4.1. a voluntary arrangement or composition or reconstruction of its debts;
18.4.2. the presentation of an administrative petition;

18.4.3. its winding-up or dissolution;

18.4.4. the appointment of a liquidator, trustee, receiver, administrative receiver or similar

officer; or
18.4.5. any similar action, application or proceeding in any jurisdiction to which it is subject.

18.5. Transnet may terminate the Agreement at any time within 2 (two) months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, “control” means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.
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18.6. Transnet may cancel any schedule hereto or Work Order at any time on giving the Supplier 30
(thirty) days' notice.

CONSEQUENCE OF TERMINATION

19.1. Termination in accordance with clause 18 (TERM AND TERMINATION) shall not prejudice or
affect any right of action or remedy which shall have accrued or shall thereafter accrue to either
Party and all provisions which are to survive the Agreement or impliedly do so shall remain in

force and in effect.

19.2. On termination of the Agreement or a Work Order, the Supplier will immediately deliver up, and
procure that its Personnel willimmediately deliver up to Transnet, all Deliverables and property
belonging to Transnet (or, in the event of termination of a Work Order, such as is relevant to
that Work Order) which may be in the possession of, or under the control of the Supplier, and

certify to Transnet in writing that this has been done.

19.3. Tothe extentthat any of the Deliverables and property referredito in sub-clause 19.2 above are
in electronic form and contained on non-detachable storage devices, the Supplier will provide
Transnet with unencrypted copies of the same on magnhetic media and will irretrievably destroy

and delete copies so held.

19.4. Inthe eventthat the Agreement is terminatedy the Supplier under sub-clause 18.3 (TERM AND
TERMINATION), or in the event that a Work Order is terminated by Transnet under sub-clause
18.6 (TERM AND TERMINATION))\ Fransnet will pay to the Supplier all outstanding Fees
(apportioned on a daily basis),feléting to the work undertaken by the Supplier up until the date
of such termination. Trapsnét will also pay the costs of any goods and materials ordered by the
Supplier in relatiormtolthe such work for which the Supplier has paid or is legally obliged to pay,
in which case, on delivery of such goods or materials, the Supplier will promptly deliver such

goods and materials to Transnet or as it may direct.

19.5. The provisions of clauses 2 (DEFINITIONS), 6 (WARRANTIES), 12 (INTELLECTUAL PROPERTY
RIGHTS), 14 (LIABILITY), 16 (CONFIDENTIALITY), 19 (CONSEQUENCE OF TERMINATION), 25
(DISPUTE RESOLUTION) and 29 (GOVERNING LAW) shall survive termination or expiry of the

Agreement.

19.6. If either Party (the “Defaulting Party”) commits a material breach of the Agreement and fails to
remedy such breach within 10 (ten) Business Days of written notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party. For the avoidance of doubt, if -
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19.6.1. the Supplier effects or attempts to effect a compromise or composition with its

creditors; or

19.6.2. either Party is provisionally or finally liquidated or is placed under judicial

management, whether provisionally or finally; or

19.6.3. either Party ceases or threatens to cease to carry on its normal line of business or
defaults or threatens to default in the payment of its liabilities generally, or commits
any act or omission which would be an act of insolvency in terms of the Insolvency
Act, 1936 (as amended); then

the other Party shall be entitled, but not obliged, to terminate the Agreement on written notice, in
which event such termination shall be without any liability and without prejudice to any claims

which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the
prior written consent of the other. Further, in the event that Txansnet wishes to assign or novate the
Agreement to any third party, the Supplier agrees that it'shigl not unreasonably withhold or delay its
consent to such assignment or novation and that.itshall only be entitled to recover from Transnet

any reasonable legal costs incurred by it as g difect result of such assignment or novation.

FORCE MAJEURE

21.1. Neither Party shall have any<claim against the other Party arising from any failure or delay in the
performance of any ohligation of either Party under the Agreement, caused by an act of force
majeure such as atts-ef God, fire, flood, war, strike, lockout, industrial dispute, government
action, laws or ‘regulations, riots, terrorism or civil disturbance, defaults, delays or
discontinuance on the part of independent contractors, suppliers, or other circumstances or
factors beyond the reasonable control of either Party, and to the extent that the performance of
obligations of either Party hereunder is delayed by virtue of the aforegoing, any period stipulated

for any such performance shall be reasonably extended.

21.2. Each Party will take all reasonable steps by whatever lawful means that are available, to
resume full performance as soon as practicable and will seek agreement to modification of the
relevant provisions of the Agreement in order to accommodate the new circumstances caused
by the act of force majeure. If a Party fails to agree to such modifications proposed by the other
Party within 90 (ninety) days of the act of force majeure first occurring, either Party may

thereafter terminate the Agreement with immediate notice.
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22. EQUALITY AND DIVERSITY

22.1. The Supplier will not victimise, harass or discriminate against any employee of either Party to
the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This
provision applies, but is not limited to employment, upgrading, work environment, demotion,
transfer, recruitment, recruitment advertising, termination of employment, rates of pay or other
forms of compensation and selection for training.

22.2. Both Parties to the Agreement undertake that they will not, and shall procure thatits employees,
agents and subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

23. NON-WAIVER

23.1. Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.

23.2. Such failure or neglect shall not, in any manner, affectithe continued, unaltered validity of the
Agreement, or prejudice the right of that Pagrtyt6tinstitute subsequent action.

24. PARTIAL INVALIDITY
If any provision of the Agreement shall*be held to be invalid, illegal or unenforceable, or shall be
required to be modified, the validitpA€gality and enforceability of the remaining provisions shall not
be affected thereby.

25. DISPUTE RESOLUTNON

25.1. Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 (ten) Business Days of such
dispute arising.

25.2. If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4. This clause constitutes an irrevocable consent by the Parties to any proceedings in terms
hereof, and neither of the Parties shall be entitled to withdraw from the provisions of this clause
or claim at any such proceedings that it is not bound by this clause 25.
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27.

28.

255,

25.6.
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This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 25 shall not preclude either Party from seeking urgent relief in a court of

appropriate jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1.

26.2.

26.3.

The Parties to the Agreement select the physical addresses and facsimile (“fax’) numbers,
detailed in Schedule 2 hereto, as their respective addresses for giving or sending any notice
provided for or required in terms of the Agreement, provided that either Party shall be entitled to

substitute such other address or fax number, as may be, by written notice to the other.

Any notice addressed to a Party at its physical or postal address shall be sent by prepaid

registered post, or delivered by hand, or sent by fax.

Any notice shall be deemed to have been given -

26.3.1. if posted by prepaid registered post, 10 (ten) days after the date of posting thereof;
26.3.2. if hand delivered, on the day of deliveryyor

26.3.3. if faxed, on the date and time of, Sending of such fax, as evidenced by a fax
confirmation printout, provideéd that such notice shall be confirmed by prepaid
registered post on the date‘efdispatch of such fax, or, should no postal facilities be

available on that dateson the next Business Day.

WHOLE AND ONLY AGREEMENT

27.1.

27.2.

The Parties hereby €onfirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

The Parties hereby confirm that the Agreement replaces all other agreements which exist or
may have existed in any form whatever between them, with regard to the subject matter dealt

with in the Agreement, including any annexures, schedules or Work Order(s) appended hereto.

AMENDMENT AND CHANGE CONTROL

28.1.

28.2.

Any requirement for an amendment or change to the Agreement or to the Schedule of
Requirements or to a Work Order shall only be valid if it is in writing, signed by both Parties and

added to the Agreement as an addendum hereto.

In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to
agree any proposed changes using the dispute resolution procedures in clause 25 (DISPUTE
RESOLUTION).
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GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the
Republic of South Africa and is subject to the jurisdiction of the courts of the Republic of South

Africa.

COUNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall
constitute one and the same instrument. Either Party may enter into the Agreement by signing any

such counterpart.

*k*
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TRANSNET

delivering on our commitment to you ‘

Suppliers Code of Conduct




Suppliers Code of Conduct

Transnet aims to achieve the best value for money when
buyingor sellinggoods and obtaining services. This, however,
must be done in an open and fair manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

>> Transnet Procurement Policy - A guide for tenderers;

> Section 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, equitable, transparent, competitive
and cost effective;

> The Public Finance Management Act (PFMA);

>> The Broad Based Black Economic EmpowermenQ\tk

(BBBEE); and O
>> The Anti-Corruption Act.

This code of conduct has been compi ﬁ@)rmally apprise
Transnet Suppliers of Transnet; ctations regarding
behaviour and conduct of it% iefs.

o<

[

Transnet is in the process of transforming itself into a self-
sustaining State Owned Enterprise, actively competing in
the logistics industry. Our aim is to become a world class,
profitable,logisticsorganisation.Assuch,ourtransformation
is focused on adopting a performance culture and to adopt
behaviours that will enable this transformation.

Transnet will not participate in corrupt practices. Therefore,
it expects its suppliers to act in a similar manner.

> Transnet and its employees will follow the laws of this
country and keep accurate business records that reflect
actual transactions with, and payments to, our suppliers.




>> Employees must not accept or request money
or anything of value, directly or indirectly,
from suppliers.

Employees may not recieve anything that is
calculated to:

- lllegally influence their judgement or conduct
or to influence the outcome of a sourcing
activity;

- Win or retain business or to influence any act
or decision of any person involved in sourcing
decisions; gain an improper advantage.

>> There may be times when a supplier is
confronted with fraudulent or corrupt
behaviour of Transnet employees. We expec

our suppliers to use our “Tip-offs Anonym@us”
Hotline to report these acts - 0800@56.
Transnet is firmly committed “\gﬂ'

competitive enterprise. @
» Suppliers are ex o comply with all

applicable laws“and regulations regarding
fair competition and antitrust practices

> Transnet does not engage non-value adding
agents or representatives solely for the
purpose of increasing BBBEE spend (fronting).

Transnet’s relationship with suppliers requires
us to clearly define requirements, to exchange
information and share mutual benefits.

> Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot control the actions of our suppliers,
we will not tolerate any illegal activities.



These include, but are not limited to:

-Misrepresentation of their product (origin
of manufacture, specifications, intellectual
property rights, etc);

- Collusion;

-Failure to disclose accurate information
required during the sourcing activity (ownership
financial situation, BBBEE status, etc.);

- Corrupt activities listed above; and harassment,
intimidation or other aggressive actions towards
Transnet employees.

>

v

Suppliers must be evaluated and approved before
any materials, components, products or services
are purchased from them. Rigorous due diligence
must be conducted and the supplier is expected
to participate in an honest and straight forward !

manner. ! )
> Suppliersmustrecordandreportfactsaccuratel
honestly and objectively. Financial records i

be accurate in all material respects.

Conflict of Interest Q\@
A conflict of interest ar@&n personal interests
oda

or activities influeq ppear to influence) the
ability to act in the“best interests of Transnet.
Examples are:

>> Doing business with family members.

> Having a financial interest in another company in
our industry.

Show that you support good business practice by logging onto
www.transnet-suppliers.net and completing the form.

This will allow us to confirm that you have received, and agree to, the terms and conditions set out in our Suppliers Code of Conduct.

TIP-OFFS ANONYMOUS HOTLINE

0800 003 056
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